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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

LIBERTARIAN PARTY OF *
MARYLAND, et al,
Plaintiffs, *
V. *  Civil Action No. 1:18-cv-02825-GLR

MARYLAND STATE BOARD OF *
ELECTIONS, et al,

Defendants

* * * * * * * * * * * * * *

DEFENDANTS’ OPPOSITION TO EMERGENCY MOTION TO STAY STATE
COURT PROCEEDINGS AND PRELIMINARY INJUNCTION

Defendants Maryland State Board of Elections (t8&ate Board”) and Linda H.
Lamone, in her capacity as State Administrator ¢éctions (together, the “State
Defendants”), respectfully submit this Oppositian Rlaintiff the Libertarian Party of
Maryland’s (the “Party”) Emergency Motion to StdetState Court Proceedings and the
Preliminary Injunction [Dkt No. 2]. The Court sHduleny the requested stay for three
principal reasons.

First, principles of federalism warrant deferenzé¢hte ongoing proceedings in the
Circuit Court for Prince George’s County in thecaimstances of this case. Here, the Party
has asserted claims under 42 U.S.C. § 1983 allegihgtions of its rights under the First
and Fourteenth Amendments, kgl scheduled for todain the circuit court may resolve
this dispute on state law issues, without the rieethis Court to address the constitutional

guestions raised in this case. Accordingly, aligierpursuant té&Railroad Commission of
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Texas v. Pullman Cp312 U.S. 496 (1941), andolorado River Water Conservation
District v. United States#24 U.S. 800 (1976), are both warranted in thsec

Second, even if the Court should decline to abstadger either of those doctrines,
the Court is not required to stay the circuit cqudceedings. In fact, because the Party’s
constitutional claims are not likely to succeedtmmerits, it should decline to disrupt the
circuit court proceeding below by staying that casdghe eve of trial. The Party’s claim
under the First Amendment is likely to fail, becauBlaryland’'s requirement that
nominations by “minor” political parties such asg tharty be made “in accordance with the
constitution and bylaws” of the partgee Md. Code Ann., Elec. Law 8 5-701(3)
(LexisNexis 2017), does not impermissibly encroanththe internal affairs of the Party.
And the Party’s claim under the Fourteenth Amendmerikely to fail, because the
Supreme Court has regularly upheld state reguldhan requires different nominating
processes for the traditional parties.Democrats and Republicans) and the minor parties,
and in this casdéoth the major and minor parties are required to hoher rocesses
established by law for selecting nominees.

Finally, the specific relief that the Party request this Court—a “stay” of the
circuit court proceeding and a “stay” of the prehary injunction that had been entered
by the circuit court and later affirmed by the Mand Court of Appeals—is not likely to
do it any good. That is because the circuit cecineduled trial for today because this was
the last daythat the State Board can implement a ruling reqgiballots to change yet
again. Further delay would greatly diminish thé&efeavailable to the Party (and to

candidate April Ademiluyi). Moreover, the “stayf the preliminary injunction it has
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requested will not provide it with relief, becaudee State Defendants have already
complied with that injunction and certified balldts the general election.

The issues presented in this lawsuit are availabilee Party and Ms. Ademiluyi to
raise before the circuit court at trial today. fiehis no reason to suspend those proceedings
so that the parties begin once again in federait@nd thereby disrupt the orderly process
of the election.

BACKGROUND

State Court Proceedings

On July 25, 2018, four registered voters commeracedction in the Circuit Court
for Prince George’s County (the “circuit court”)atlenging the propriety under Maryland
law of the Party’s nomination of April Ademiluyi, v is the plaintiff’'s attorney in this
case, to be the Party’s candidate for Judge ofcitweit court in November’s general
election! See Egbuonnu v. Ademiluflo. CAL18-26458 (Md. Cir. Ct., Prince George’s
Cty.). Specifically, theEgbuonnuplaintiffs alleged that the nomination was invalid
because Maryland law requires nominations by patteat do not select nominees by
primary election (such as the Party) to be madacitordance with the party’s constitution
and bylaws,” Elec. Law § 5-701(3), and, in thisegathe Party’s nomination of Ms.

Ademiluyi did not meet this requirement because AMtemiluyi (a registered Democrat)

1 Section 12-202 of the Election Law Article prowdirat a “registered voter may
seek judicial relief from any act or omission relgtto an election, whether or not the
election has been held, on the grounds that theramhission: (1) is inconsistent with this
article or other law applicable to the electionsgass; and (2) may change or has changed
the outcome of the election.” Elec. Law § 12-202(a
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was nominated in contravention to the requiremanthe Party’s constitution that all
candidates of the Party to public office must bgistered Libertarian. Compl. [Dkt No.
1] 19 19, 25, 37. The Party was named as a defémishat case, as were its chairman,
its treasurer, Ms. Ademiluyi, and the State DefenslaSeeCompl. Ex. 5.

On August 15, 2018, after effecting service on tlefendants, th&gbuonnu
plaintiffs sought a temporary restraining orderR0") to prevent the State Board from
certifying the general election ballots with Ms. édiluyi’'s name on it. That same day,
the circuit court declined to enter the requestB®Tout scheduled an adversary hearing
on the accompanying request for a preliminary igjiom for August 24, 2018.See
EgbuonnuDaily Sheet (Md. Cir. Ct., Prince George’s CtyigA 15, 2018) (attached hereto
as Ex. A).

At the preliminary injunction hearing, the Statef@wlants raised the affirmative
defenses of laches and limitations and argued ttiEgbuonnuplaintiffs’ delay in
bringing and prosecuting their suit prejudiced 8tate Defendants with regard to the
preparation of ballots in advance of the generaktein. See EgbuonnuHearing
Transcript. (“T.”) 7-13, 44-50 (Md. Cir. Ct., Pria&eorge’s Cty. Aug. 24, 2018) (attached
hereto as Ex. B). The State Defendants proffevetbace that although state law required
ballots to be certified no later than September2l1,8,seeElec. Law 89-207(a)(2) (“at
least 55 days before the electiottig looming federal deadline of September 22, 2@#8,
providing military and overseas voters with absenteallots, see 52 U.S.C. 8§
20302(a)(8)(A) (45 days before the election), resplithat the State Board certify ballots

by September 7, 2018See EgbuonnuAff. of N. Walker (Md. Cir. Ct. Prince George’s
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Cty. Aug. 21, 2018) (the “Walker Aff.”) [attacheceteto as Ex. C] Thé&gbuonnu
plaintiffs’ delay increased the likelihood that tteese might not be resolved before ballots
needed to be printed. T. 49-50.

At the conclusion of the preliminary injunction hieg, the state court made
findings of fact from the bench and issued its déasions of law. The court rejected the
affirmative defenses of laches and limitations aadcluded that thEgbuonnuPlaintiffs
were likely to succeed on the merits of their ckand that the other preliminary injunction
factors favored entry of the preliminary injunctiofd. 50-56. Accordingly, the court
entered a preliminary injunction enjoining the 8tefendants from certifying the general
election ballot containing Ms. Ademiluyi’s name drmas a candidate for Judge of the
Circuit Court for Prince George’s Count$eeCompl. I 15 & Ex. 2.

Ms. Ademiluyi promptly appealed from the circuitucs preliminary injunction
order under the expedited appeal provisions of tEelecLaw 88 12-202(a)(3), (b).
Argument in the Court of Appeals took place on 8eyier 6, 2018, and on that same day
the Court of Appeals issuedpeer curiamorder affirming the entry of the preliminary
injunction, with an opinion to follow. Compl. TE8Ex. 3.

On September 7, the State Board certified the géredection ballot without
Ms. Ademiluyi’'s name it (as directed by the prehiauiy injunction)seeCompl. § 16; Elec.
Law 8 9-207(a), and posted the ballot for publgpthy on its website, thereby triggering
a two-day statutory period for challenges to thentent and arrangement” of the ballot to
be assertedsee id.8 9-209(a). At the conclusion of that two-day pdrithe State Board

was authorized to begin printing the ballo&ee id§ 9-207(e).
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On Monday, September 10, 2018, Ms. Ademiluyi féegetition for judicial review
of the content and arrangement of the ballot in @euit Court for Arundel County
purportedly under authority of Election Law 8 9-20%ee Ademiluyi v. State Bd. of
Elections Notice of Emer. Pet. (Md. Cir. Ct., Anne Arunddl. Sept. 9, 2018) (attached
hereto as Ex. D). The circuit court denied thetipet

Meanwhile, the Circuit Court for Prince George’su@ty held a conference call
with the parties and indicated that it was prepargiven the exigencies of the election
calendar—to hear certain pending motions by telephend schedule trial on the merits
for Tuesday or Wednesday. But when the Court wismed about the proceedings in
Anne Arundel County, it agreed to wait to hear dlikcome of those proceedings before
proceeding with any additional scheduling. Dedl.Amdrea W. Trento (the “Trento
Decl.”) 1 2 (attached hereto as Ex. E).

On September 11, 2018, the circuit court, havingnb@formed by the parties of
the Circuit Court for Anne Arundel County’s rulitige day before, once again sought to
schedule trialld. 11 3-4. That same day, the Party commencedadhaan federal court,
and on September 12, 2018 filed its Emergency MadtoStay.

Also on September 12, 2018, the circuit court heaigdiment on Ms. Ademiluyi’s
and the Party’s motions for recusal and for disatiasd denied them both. Trento Decl.
1 5. The circuit court then scheduled trial fop@®enber 14, 2018, over Ms. Ademiluyi's
counsel’s objection that he and his client neededenime to prepare for trial, on the
representation from the State Defendants thaithssthe last possible day for trial to occur

so that ballots could be altered (if necessarygtiect the outcomeld. § 5.
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The Allegations of the Complaint

The Party asserts claims for violation of its “Fimendment Freedom of
Associational, Expressive, and Voting Rights” and Violation of the Equal Protection
Clause of the Fourteenth Amendment. Compl. &7-5

The Party premises its First Amendment claim orthieery that Plaintiff—and not
a Maryland court—has the exclusive authority tenptet the Party’s bylawsSeeCompl.
19 39-41. Thus, the Party claims, tBgbuonnuPlaintiffs’ challenge of the Party’s
nomination of Ms. Ademiluyi as not having been mdiie accordance with the
constitution and bylaws of the political party,”€€l Law 8 5-701(3), was not justiciable
by the circuit court and should have been dismissed

The Party’s Equal Protection Clause claim assdéws$ the statutory candidacy
requirements for public office are governed by EtecLaw 8 5-201, which provides that
an “individual may become a candidate for a pubfiparty office only if the individual
satisfies the qualifications for that office estsikd by law and, in the case of a party
office, by party constitution or bylaws.” Compl4%. But, the Party argues, because the
“qualifications for” judge of the circuit court “eablished by law” do not require the
candidate to be a registered voter of the partyribeninates heiseeElec. Law § 5-203,
the State of Maryland’s imposition of additionatjpegements, applicable solely to third
parties, that nominations “shall be made in acaordawith [the parties’] constitution and
bylaws,” Elec. Law § 5-701(3), amounts to a viaatiof the Equal Protection Clause.
Compl. 1 52-56. Plaintiff also alleges that bibi “nomination certificate” form and the

“candidate proofing checklist used by the StaterBoa . to ensure that they accept all



Case 1:18-cv-02825-GLR Document 8 Filed 09/14/18 Page 8 of 21

candidates in accordance with election laws” aresigtent with their theory that the State
Board was required to “disregard the party afiiliatof judicial candidates in accepting
candidacy [filings].” Compl. {1 50-51.

The Party seeks an injunction against the defesdambining them from applying
the statutes in the manner they have, and prelipmiaad permanent injunctive relief
“prohibiting [the defendants] from removing Adenyildrom the general election ballots.”
Compl. 1 57-59.

The Motion to Stay

Shortly after filing the Complaint, the Party filetd Emergency Motion to Stay
seeking “to immediately stay the state court prdoeg and the preliminary injunction
entered in state court.” Pl.’'s Mot. 1. The Pangues that 42 U.S.C. 8§ 1983juiresthis
Court to stay the state court proceedings. Pl.’¢. Mel. The Party also argues that the
ballot access restrictions on minor parties impadsgdElection Law § 5-701(3) do not
satisfy constitutional scrutiny undBurdick v. Takushi504 U.S. 428, 434 (1992). Pl.’s
Mot. 5-9. Finally, the Party argues that it widd ireparably injured if a stay is not entered,
and that the public interest supports a stay.s Riot. 10-11.

ARGUMENT

L. PRINCIPLES OF FEDERALISM PRECLUDE THIS COURT FROM STAYING THE
STATE COURT PROCEEDINGS.

Initially, this Court should decline to stay theopeedings below under the

abstention doctrines articulated by the Supremeat@o&Railroad Commission of Texas v.
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Pullman Co, 312 U.S. 496 (1941), ardolorado River Water Conservation District v.
United States424 U.S. 800 (1976).

A. Pullman Abstention Applies in this Case.

“Pullman abstention requires federal courts toahdtom deciding an unclear area
of state law that raises constitutional issues bieeatate court clarification might serve to
avoid a federal constitutional ruling.Nivens v. Gilchrist444 F.3d 237, 245 (4th Cir.
2006). The doctrine “serves two primary goals:a\giding constitutional questions when
their resolution is unnecessary, and (2) allowitagescourts to decide issues of state law.”
Id. at 246 n.6 (citindPullman 312 U.S. at 500).

Election Law 8 5-201 provides in full as followsAri individual may become a
candidate for a public or party office only if thmividual satisfies the qualifications for
that office established by law and, in the casa pfrty office, by party constitution or
bylaws.” Elec. Law 8§ 5-201. the Party alleged tha Defendants’ interpretation of this
provision amounts to an equal protection violati@eeCompl. § 47 (“SBE and Lamone
are requiring for public office or a position nalth by the party, the qualifications are set
by Lection Law and MDLP bylaws but for the prindipparties, Democrats and
Republicans, the qualifications are only set by.TawThe Party also alleges that “[i]t is
the discriminatory application of 8 5-201 and 5-T0JAdemiluyi’'s nomination that SBE
and Lamone gave approval of that made it impos$éil&DLP to nominate Ademiluyi.”
Compl. 1 52. The issue of the proper interpretedios§ 5-201 and 5-701(3) of the Election

Law article is one of several before the circuitico The court could interpret these
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provisions in a manner that avoids (or moots allog@ The Party’s constitutional
challenge.

Similarly, the Party alleges that “the nominaticertdicate” form used for third
party nominations states:

We, the undersigned officers of the Party Cent@h@ittee, hereby certify

that we have followed the process required by ManglElection Law and

our party’s Constitution and Bylaws and hereby nmate the following

person, affiliated with our partgxcept for judicial candidates, for the office

sought.

Compl. 1 50 (emphasis in the original). The Pattyges that it reasonably relied on the
language of this form to conclude that it could nmate a candidate for judicial office who
was not a registered Libertariahd. The Party also alleges that the candidate prgofin
checklist instructs State Board employees to “digré the party affiliation of judicial
candidates in accepting candidacy.” Compl.  $he circuit court may conclude that
these provisions are dispositive, thereby avoidihg need to reach the Party’'s
constitutional challenge.

Finally, theEgbuonnuPlaintiffs’ claims ultimately depend on the inteztation of
the Party’s constitution. While the State Deferidam that case agree with tRgbuonnu
Plaintiffs that Maryland law requires third partgminations to be made “in accordance
with the constitution and bylaws” of that partyetBtate Defendants take no position on
how those instruments should be interpreted. @f ¢lcuit court interprets the Party’s

constitution tcauthorizethe party’s nomination of Ms. Ademiluyi, then thenstitutional

issues raised in this proceeding will be moot.

10
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Accordingly, the Court should deny the Party’s Egesicy Motion to Stay and
abstain from further proceedings in this case uhélpotentially dispositive questions of
state law are resolved by the Maryland courts.

B. Colorado River Abstention Applies in this Case.

In the alternative, the Court should abstain unldeColorado Riverdoctrine.

“Under the principles o€olorado Riveyfederal courts may abstain from exercising
their jurisdiction in the exceptional circumstancetere a federal case duplicates
contemporaneous state proceedings and ‘[w]ise iplda@ministration, giving regard to
conservation of judicial resources and comprehensdigposition of litigation’ clearly
favors abstentionVulcan Chem. Techs., Inc. v. Bark2e7 F.3d 332, 340-41 (4th Cir.
2002) (quotingColorado Rivey 424 U.S. at 817). Although there is no “hard-fast”
rule to apply to determine whether abstention wdnddppropriate, six factors have been
identified to guide the analysis:

(1) whether the subject matter of the litigatiomdlves property where the
first court may assume jurisdiction to the exclasod others;

(2) whether the federal forum is an inconvenierg;on
(3) the desirability of avoiding piecemeal litigati

(4) the relevant order in which the courts obtaipedsdiction and the
progress achieved in each action;

(5) whether state law or federal law provides thke of decision on the
merits; and

(6) the adequacy of the state proceeding to prthegbarties' rights.
Id. (citing Moses H. Cone Mem’l Hosp. v. Mercury Constr. Cof0 U.S. 1, 15, 19-27

(1983)). In the end, “abstention . . . may be tgdronly when ‘the parallel state-court

11
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litigation will be an adequate vehicle for the cdete and prompt resolution of the issues
between the parties.’1d. (quotingMoses H. Cone460 U.S. at 283.

That is the situation here. The case is readydoged to trial in the circuit court,
where all of the issues of law and fact raisedHgyRarty in this suit may be raise in the
Party’s defense before the circuit court. Moreotlee applicablé€Colorado Riverfactors
articulated by théloses H. Con€ourt support abstention hete.

The second factor—whether the federal forum ismvemient—weighs in favor of
abstention. Here, the federal forum is inconvenigot because of distance, as in
Colorado Rivey but because of the stage of development of tte siction.” Ackerman
821 F. Supp. 2d at 819. The parties have alretiggted the issues in the circuit court
below and in the Court of Appeals, and are at Weeoé trial in the circuit court. Restarting
litigation in federal court would be disruptive aimgfficient, to say nothing of whether
any relief provided by this Court could possiblyre®in time to result in a change to the
ballots. The trial schedule gives sufficient tini@ provide meaningful relief to

Ms. Ademiluyi and the Party, should the circuit dcaaward such relief.

2 The “threshold” question und&@olorado Riverabstention is “whether there are
parallel federal and state suit§&steat Am. Ins. Co. v. Gros468 F.3d 199, 207 (4th Cir.
2006). That question is easily answered in thenaditive here. “Suits are parallel if
substantially the same parties litigate substdptthle same issues in different forums.”
Chase Brexton Health Servs., Inc. v. Marylaatll F.3d 457, 464 (4th Cir. 2005). Both
the Party and the State Defendants are partiée foroceeding below, and the issues raised
by Plaintiff are available to the Plaintiff to raigh defending the action below.

3 The first factor is inapplicable: “the subject teaof the litigation does not involve
property ‘where the first court may assume in ransgiction to the exclusion of others.™
Ackerman v. ExxonMobil CorB21 F. Supp. 2d 811, 819 (D. Md. 201&,d, 734 F.3d
237 (4th Cir. 2013).

12
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The third factor—avoiding piecemeal litigation—alssupports abstention.
“Piecemeal litigation occurs when different tribisma&onsider the same issue, thereby
duplicating efforts and possibly reaching differeggults.” Gannett Co. v. Clark Constr.
Grp., Inc, 286 F.3d 737, 744 (4th Cir. 2002) (internal ettatand quotation marks
omitted). Here, the Court would be adjudicating same factual assertions and claims as
the state court. Abstention would avoid piecentiightion and potentially inconsistent
results.

The fourth factor—the order in which the courtsanhéd jurisdiction and the
progress achieved in each action—also supportsmtiist. TheEgbuonnucase has been
pending since late July in the circuit court, and heen actively litigated for approximately
one month at both the trial and appellate levelhe Tircuit court has had several
conferences with the parties and conducted a preditm motions hearing. The case is
scheduled for trigloday. Here, the Party has filed a complaint and thhégmhave briefed,
over a two-day period, whether this Court shoulay sthe circuit court proceedings.
“Plainly, this disparate progression of the casemhs in favor of abstention Ackerman
821 F. Supp. 2d at 20.

The fifth factor—whether state or federal law sugplthe rule of decision—also
weighs in favor of abstention, because the staiet could resolve the case entirely under
state law, and thereby avoid the federal constihaii issues altogether.

Finally, the sixth factor—the adequacy of the spatceeding to protect the parties’
rights—favors abstention, because ballots are dueetprinted and any further delay in

reaching the merits could result in theability to afford relief to the Party (and to

13
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Ms. Ademiluyi). All of the issues raised in thisopeeding are available to the Party (and
to Ms. Ademiluyi) below.

. EVEN IN THE ABSENCE OF ABSTENTION, THE MOTION TO STAY SHOULD BE
DENIED.

Should this Court conclude that none of the foregaloctrines requires abstention
in this case, it should still deny Plaintiff’'s Moti.

The fact that the Coumhayenjoin state court proceedings under the Antifigfion
Act does not mean thatshould See Chick Kam Choo v. Exxon Co#86 U.S. 140, 151,
(1988). Enjoining a state proceeding under antiae to the Anti-Injunction Act statute
Is discretionary, and “[p]revention of frequent éeal court intervention is important to
make the dual system [of federal and state cowdsk effectively.”ld. at 146, 151. Here,
a stay is not warranted because the Party is kelylito succeed on the merits of its
constitutional claims, and the stay that it hasuestied would not even provide the Party
(or Ms. Ademiluyi) with meaningful relief.

A. Plaintiff Is Not Likely to Succeed on the Meritsof Its Claims.

Plaintiff claims that its constitutional rights @rhose of its members) will be
violated if the circuit court interprets the Pastgonstitution to require its nominees to be

registered to vote as Libertarians. These claimsat likely to succeetl.

4 Because the Party is not likely to succeed onrtbgts of its claims, it will not be
irreparably harmed by denial of the Emergency Motio Stay, and the public interest
supports the denial of that motion.

14
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1. The Party’s First Amendment Claims Are Unlikely to Succeed.

Maryland law requires that third party nominatidres made “in accordance with
the constitution and bylaws” of the party. EleawL.§ 5-701(3). It does not require any
particular method for parties to undertake the maton process; it has not “substitute[d]
its judgment for that of the party as to the ddsiity of a particular internal party
structure,”Eu v. San Francisco Count. Democratic Cent. Co®&% U.S. 214, 227-28
(1989); and it did not require the Party to addyet particular provision of its constitution
atissue. Instead, in the interests of “ensur[thgj elections are fair and honest,” the State
of Maryland has established that third parties rfalkiw the process they have adopted—
whatever that may be—for determining nominees.s Taes not regulate internal party
governance any more than the requirement thaagilgshavea constitution and/or bylaws
regulates internal party governance.

All elections regulations “invariably impose somérdien upon individual voters.”
Burdick v. Takushi504 U.S. 428, 433 (1992). “[A]s a practical reattthere must be
substantial regulation of elections if they aréédfair and honest and if some order, rather
than chaos, is to accompany the democratic préc&srer v. Brown415 U.S. 724, 730
(1974). Accordingly, “[a] court considering a clealge to a state election law must weigh
‘the character and magnitude of the asserted infutiie rights protected by the First and
Fourteenth Amendments that the plaintiff seeksiidicate’ against ‘the precise interests
put forward by the State as justifications for theden imposed by its rule,” taking into
consideration ‘the extent to which those interesd&e it necessary to burden the plaintiff’'s

rights.” Burdick 504 U.S. at 434 (quotingnderson v. Celebrezz460 U.S. 780, 789

15
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(1983)). “[W]hen those rights are subjected twése’ restrictions, the regulation must be
‘narrowly drawn to advance a state interest of celfimg importance.”Burdick 504 U.S.
at 434 (quotingNorman v. Reedb02 U.S. 279, 289 (1992)). “But when a statetela
law provision imposes only ‘reasonable, nondisanetory restrictions’ upon the First and
Fourteenth Amendment rights of voters, ‘the Stateiportant regulatory interests are
generally sufficient to justify’ the restrictionsld. (quotingAnderson460 U.S. at 788).

Here, the burdens imposed by the requirement uvideyland law that third parties
select nominees “in accordance with [their] constin and bylaws” imposes a minimal
burden on the Party’s First Amendment rights. Therty is free to impose any
gualifications requirements and adopt any selegirogess it wishes; it must simply follow
the process it has selected. And the State’sast@r promoting an orderly and fair process
for elections is clearly furthered by this requiesth Requiring nominations to be made
in accordance with the party’s governing documemntsures order and predictability and
avoids potentially competing claims to a party’sngation.

“A political party has a First Amendment right tmit its membership as it wishes,
and to choose a candidate-selection process tHanwis view produce the nominee who
best represents its political platformNew York State Bd. of Elections v. Lopez Torres
552 U.S. 196, 202-03 (2008) (citirgemocratic Party of U.S. v. Wisconsin ex rel. La
Follette, 450 U.S. 107, 122 (1981)). These rights areuonscribed, however, when the
State gives the party a role in the election preeess Maryland does by giving certain
political parties the right to have their candidadppear on the general-election balldk.

In such circumstances, “the State acquires a fegié governmental interest in ensuring

16
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the fairness of the party’s nominating processpkng it to prescribe what that process
must be.” Id. (quotingCalifornia Democratic Party v. JongS30 U.S. 567, 572-73 (2000).
The State of Maryland is well within its rights tequire third parties to nominate
candidates in accordance with their constitutiod laylaws. See, e.g.American Party of
Tex. v. White415 U.S. 767, 781 (1974) (holding that a state pr@scribe the use of
primaries or conventions to select nominees whe@appn the general-election ballot).

Plaintiff's First Amendment claims are not likely succeed.

2. Plaintiff's Equal Protection Claims Are Unlikely to Succeed.

There is no question that states can require @iftatomination processes for major
parties and minor partieSee, e.gAmerican Party of Tex415 U.S. at 779-80 (upholding
requirement that major political parties nominaémdidates through a primary and that
minor parties nominate candidates through conves}ioAnd just as the Republicans and
Democrats cannot ignore the results of primarytelas in order to “nominate a candidate
of their choosing,” Pl.’'s Mem. 8, so it is that tRarty cannot disregard its constitution and
bylaws in order to do the same.

The Party suggests that Maryland law treats thgyRaequally because the major
parties are not also required to make “a distimctar judicial elections in party bylaws.”
Pl.’s Mem. 8. But neither the Republican nor Dermatic party bylaws currently on file
with the State Board [attached hereto as ExhibaadFG, respectively) imposes any party
registration requirement at all for candidatesgoblic office, and thus no “distinction for

judicial elections” with regard to party affiliafloneeds to be made. And in any event,

17
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there is no dispute that the nomination requiresémt the major parties for this contest
(i.e., nominating the winners of the primary electiordrevfollowed.

Finally, The Party’s assertion that the State Bgaogvn forms somehow estop it
from rejecting the Party’s nomination of Ms. Adeuyil, seePl.’s Mot. 8 (“Lamone’s
conduct now wishes to retroactively change the duagg on the nomination certificate
form drafted by Lamone that MDLP is required to tsenominate its candidates.”), is
without merit. For one, it ignores that it was@urt order and not some “retroactive]]
change” or “acquiesc[nce]séePl.’s Mot. 8, 9) by the State Defendants, that préed
the State Board from certifying ballots with Ms. édiluyi’s name on them. But even
setting that aside, the language on the form setastly what the law requires:

We, the undersigned officers of the Party Cent@h@ittee, hereby certify

that we have followed the process required by MarylElection Law and

our party’s Constitution and Bylaws and hereby nwate the following

person, affiliated with our party, except for judiccandidates, for the office

sought
Pl.’s Mot. 8-9. Party officials signing this foraffirm that they have “followed the process
required by Maryland Election Law and our party@nGtitution and Bylaws.”

Maryland law allows parties to nominate judiciahdaates who are not registered
to vote as members of the party that has nomirnthea (.e., “affiliated with our party,
except for judicial candidates”), but Maryland la¥go requires nominations to be made

according to the “process required by . . . . cantyps Constitution and Bylaws.” The

nomination form does not deviate from the requinets®f Maryland law.

°> The same rationale applies to the “candidate pigafhecklist” referenced in Plaintiff's
Memorandum.SeePl.’s Mot. 9. And even if either form did devidtem Maryland law,
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B. Plaintiff's Requested Stay Will Not Provide theRelief It Seeks.

Plaintiff asks this Court to “stay the state commbceedings and the preliminary
injunction pending in state court,” Pl.’s Mot. 1dyt it is not clear what true “relief’ that
will provide.

Trial has been scheduled in the circuit court $eptember 14, 2018, precisely
because that is the last day that ballots cantbeesdlto include Ms. Ademiluyi’'s name in
advance of the federal deadline for delivering atese ballots to military and overseas
voters. Further delay may moot the proceedingsretytas the general election
approaches. A stay of the proceedings in the iticowrt would make eventual relief to
the Party (and to Ms. Ademiluyi), should they pigwaat much more difficult to provide.

Also, the requested “stay” of the “preliminaryungtion pending in state court”
does not accurately reflect the current proceduwature of the circuit court proceedings,
and thus could not provide the relief that Pargyugportedly seeking. On August 24, 2018,
the circuit court entered a preliminary injunctienjoining the State Defendants from
certifying ballots containing Ms. Ademiluyi's namo@ them. On September 6, 2018, the
Court of Appeals affirmed the preliminary injunctio On September 7, 2018, the State
Board certified general election ballatsthout Ms. Ademiluyi’'s name on them. At this
point, a “stay” of that preliminary injunction walihave no effect on the already-certified

ballots.

the State Board does not have the legal autharigjter State law via inconsistent forms.
See Salisbury Beauty Sch. v. State Bd. of Cosmgettg§@®68 Md. 32, 63 (1973) (stating
that the “doctrine of estoppel will not be appleghinst the State in the performance of its
governmental, public or sovereign capacity”).
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CONCLUSION
The plaintiff’s motion motion to stay state coproceedings and preliminary

injunction should be denied.

Respectfully submitted,

/sl Julia Doyle Bernhardt

JULIA DOYLE BERNHARDT
Federal Bar No. 25300

/s/ Andrea W. Trento

ANDREAW. TRENTO

Federal Bar No. 28816
Assistant Attorneys General

200 Saint Paul Place, 20th Floor
Baltimore, Maryland 21202
jbernhardt@oag.state.md.us
atrento@oag.state.md.us

(410) 576-7291

(410) 576-6955 (facsimile)

September 14, 2018 Attorneys for Defendants
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