
IN UNITED STATES DISTRICT COURT  
 FOR THE DISTRICT OF MARYLAND  
  
MELVIN JOHNSON, et al., 
 

Plaintiffs, 
  v. 
 
MARYLAND STATE BOARD OF 
ELECTIONS, et al.,  
 

Defendants. 

* 
 
* 
 
* 
 
* 
 
* 
 

    
 
 
 
Civil Action No. 8:17-cv-02867-DKC 
    

*     *     *     *     *     *     *     *     *     *     *      
 

 
 

DEFENDANT LINDA LAMONE’S MOTION TO DISMISS  
SECOND AMENDED COMPLAINT  

 
Defendant Linda Lamone, by her attorneys, pursuant to Fed.R.Civ.P. 12(b)(6),  

moves to dismiss the second amended complaint filed by plaintiffs Melvin Johnson and 

Qaaree Palmer on the grounds that it fails to state a claim upon which relief can be granted.  

The grounds for this motion are more fully stated in the accompanying Memorandum in 

support of the motion to dismiss and incorporated herein by reference. 

WHEREFORE, for all of the reasons stated herein and her Memorandum in support 

thereof, Defendant Linda Lamone respectfully requests that her motion be granted and the 

Second Amended Complaint be dismissed with prejudice.    
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REQUEST FOR HEARING 
 

Defendant Linda Lamone hereby requests a hearing on the foregoing Motion to 

Dismiss Second Amended Complaint, any response thereto, and all related papers. 

Respectfully submitted, 

BRIAN E. FROSH 
Attorney General of Maryland 

 
 
/s/ John J. Kuchno 
__________________________________ 
JOHN J. KUCHNO, BAR NO. 04211 
Assistant Attorney General 
200 Saint Paul Place, 20th Floor 
Baltimore, Maryland  21202 
jkuchno@oag.state.md.us 
(410) 576-6441 
 
Attorneys for Defendant, Linda Lamone 
 

 

CERTIFICATE OF SERVICE 

 I certify that on this 11th day of October, 2017, copies of the Defendant Linda 

Lamone’s Motion to Dismiss Second Amended Complaint, Request for Hearing, and 

proposed order were served, through filing in the Court’s ECF system, on: 

 
J. Wyndal Gordon, Esquire 
20 South Charles Street, Suite 400 
Baltimore, Maryland 21201 
 
Latoya Francis-Williams, Esquire 
3606 Liberty Heights Avenue 
Baltimore, Maryland 21215 
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Raouf M. Abdullah, Esquire 
14714 Main Street 
Upper Marlboro, Maryland 20772 
 
Lanet Scott, Esquire 
P.O. Box 471323 
District Heights, Maryland 20753 
 
    /s/ John J. Kuchno 

___________________________________ 
JOHN J. KUCHNO 
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IN UNITED STATES DISTRICT COURT  
 FOR THE DISTRICT OF MARYLAND  
  
MELVIN JOHNSON, et al., 
 

Plaintiffs, 
  v. 
 
MARYLAND STATE BOARD OF 
ELECTIONS, et al.,  
 

Defendants. 
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Civil Action No. 8:17-cv-02867-DKC 
    

*     *     *     *     *     *     *     *     *     *     *      
 

MEMORANDUM IN SUPPORT OF DEFENDANT LINDA LAMONE’S  
MOTION TO DISMISS SECOND AMENDED COMPLAINT  

 
Linda Lamone, Defendant, by her attorneys, submits this Memorandum in support 

of her Motion to Dismiss Plaintiffs’ Second Amended Complaint. For the reasons 

explained below, the Court should dismiss all claims brought against Defendants, Linda H. 

Lamone, State Administrator of Elections, and the Maryland State Board of Elections 

(“State Board”), by plaintiffs Melvin Johnson and Qaaree Palmer because the second 

amended complaint fails to state a claim upon which relief can be granted.    

STATEMENT OF FACTS 

Applicable Voter-Registration and Absentee-Ballot Application Deadlines 

Voter-registration deadlines in Maryland are set by statute and vary according to the 

method of registration.  The closing deadline for the 2016 Presidential Election was 

October 18, 2016, for applications by mail, at a local election board, or at one of the voter-

registration agencies designated by statute.  Md. Code Ann., Elec. Law § 3-302 (closing 
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registration “beginning at 9 p.m. on the 21st day preceding an election”).  Effective January 

1, 2016, the Maryland General Assembly also provided for in-person voter registration 

during the early voting period, but only at an early voting center in the individual’s county 

of residence.  Elec. Law § 3-305(a).  The General Assembly did not authorize the election 

boards to conduct voter registration activities elsewhere or by other methods during early 

voting, which ended on November 3, 2016.  Id.  Thus, after October 18, 2016, any 

unregistered individual who was unable to appear in person at an early voting center, for 

any reason, was not able to vote in the election.  The voter registration deadlines are posted 

on the State Board’s website.1     

                                                           
 1 The following question and answers appears on the State Board’s website 
(http://www.elections.state.md.us/voter_registration/index.html) (visited 08/17/17):  

When may I apply to register to vote? 
You can use Maryland’s Online Voter Registration System (OLVR) or 
submit a voter registration application to your local board of elections or the 
State Board of Elections at any time. However, an application must be 
postmarked by the voter registration deadline in order to vote in the next 
scheduled election. If you submit a voter registration application during the 
period that registration is closed, your application will be held at the local 
board of elections and processed when registration reopens. The close of 
voter registration is: 
April 5, 2016, for the Presidential Primary Election. If using Maryland’s 
Online Voter Registration System (OLVR), you have until 9:00pm to submit 
your application; and  
October 18, 2016, for the Presidential General Election. If using Maryland’s 
Online Voter Registration System (OLVR), you have until 9:00pm to submit 
your application.  
You can also register to vote during early voting. To make the voting process 
quicker for you, we encourage you to register to vote by the close of voter 
registration. If you can’t register by that date, go to an early voting center in 
the county where you live and bring a document that proves where you live. 
This document can be your MVA-issued license, ID card, or change of 
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Once registered, a person may apply for, and then vote, an absentee ballot.  The 

absentee-ballot-application deadlines are also set by statute, and they, too, vary according 

to the way in which the voter applies.  Elec. Law §§ 9-301 through 9-312.  A voter who 

applied by mail or facsimile had to apply by November 1, 2016; a voter could apply online 

by November 4; and an individual could personally, or by an authorized agent, apply at the 

local board of elections until the close of the polls on election day itself.  Elec. Law § 9-

305(b), (c).  Absentee-ballot provisions do not differentiate between pretrial detainees and 

any other voter who, for whatever reason, will wish or need to vote by absentee ballot.    

The duties of the State Board and local boards of elections are set forth in the 

Election Law Article.  Section 2-102(b)(2) provides that the State Board should “direct, 

support, monitor, and evaluate the activities of each local board.”  Section 2-202(b)(11) 

requires a local board to “administer voter registration and absentee voting for nursing 

homes and assisted living facilities in accordance with procedures established by the State 

Administrator, subject to the approval of the State Board.”  Notably, § 2-202 does not 

require or authorize local boards to administer a similar program for detention facilities, 

which do not serve as the permanent residence for the inmates temporarily incarcerated in 

such facilities.  Rather, pretrial detainees may be registered anywhere, including out-of-

state, and it is unknown how many reside in the very same precinct where the detention 

facility is located.  Indeed, establishing a process for out-of-precinct voting by detainees at 

                                                           
address card, or your paycheck, bank statement, utility bill, or other 
government document with your name and new address. 
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a polling place located in their detention facility would require legislation by the General 

Assembly.  See Md. Const. art. I, § 3(b) (granting power to General Assembly to create a 

process for voting at a polling place outside voter’s election district or ward). 

Factual Background and Procedural History 

On November 21, 2016, Plaintiffs filed this action against the State Board and the 

Prince George’s County Board of Elections.  (State Ct. Dkt. No. 1.)  On December 9, 2016, 

Plaintiffs filed an amended complaint against the State and Prince George’s County 

Boards.  (State Ct. Dkt. No. 7.)    On December 14, 2016, Plaintiffs filed a second amended 

complaint and demand for jury trial.  (State Ct. Dkt. No. 8, attached hereto as Exh. 1.)  The 

second amended complaint added the State Administrator, Linda H. Lamone, as a 

defendant.  Ms. Lamone is sued “in her official capacity.”  (Exh. 1, 2d Am. Compl. at 2.)  

On August 24, 2017, claims against the Prince George’s County Board of Elections were 

dismissed.  (State Ct. Dkt. 33.)  After service of the summons and second amended 

complaint upon her, Ms. Lamone removed the case to this Court on September 26, 2017.  

(ECF No. 1.)   

Plaintiff Melvin Johnson is a resident of Prince George’s County “who is currently 

being detained in the Prince George’s County Department of Corrections . . . “  (Exh. 1, 2d 

Am. Compl. at 3 ¶ 2.)  He claims to have standing based on allegations that “he is an 

eligible but unregistered voter who was denied the right to register, access to the ballot and 

the right to vote in the November General Election by the City and State Board of 

Elections.” (Exh. 1, 2d Am. Compl. at 5 ¶ 7.)  Plaintiff Qaaree Palmer is a resident of Prince 
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George’s County “who is currently detained in the Prince George’s County Department of 

Corrections . . .”  (Exh. 1, 2d Am. Compl. at 3 ¶ 3.)   He likewise claims to have standing 

based on allegations that “he is an eligible but unregistered voter who was denied the right 

to register, access to the ballot, and the right to vote in the November General Election by 

the City and State Board of Elections.”  (Exh.1, 2d Am. Compl. at 5 ¶ 8.) 

The second amended complaint alleges a “lack of a State strategy governing inmate 

voter registration” (Exh. 1, 2d Am. Compl. at 7 ¶ 15) and that there is no “official local or 

statewide policy, procedure, or plan to register eligible voters by the October 18, 2016 

deadline, or distribute ballots, absentee or otherwise, to pre-trial detainees or convicted 

misdemeanants who are registered voters and wish [to] exercise the right to vote . . .” (Exh. 

1, 2d Am. Compl. at 7-8 ¶ 17).  The complaint further alleges that there was no plan to 

permit eligible pretrial detainees to register and vote; permit incarcerated eligible 

misdemeanants to register and vote, and “confirm the number of inmates who are eligible 

and wish to register and vote in upcoming elections.”  (Exh.1, 2d Am. Compl. at 7 ¶ 16.)  

Plaintiffs allege that the State’s correctional facilities, county detention centers, and State 

and local boards of elections do not provide information to inmates about voting, voter 

eligibility, or voter registration or “access to the ballot.”  (Exh.1, 2d Am. Compl. at 8-9 ¶ 

21.)  With respect to plaintiffs Johnson and Palmer, in particular, the complaint alleges 

only that  

[w]ithout timely access to State and local election information, authorized 
volunteers, and election judges, to assist with registering voters, and issuing 
and collecting ballots, pre-trial detainees, such as Johnson and Palmer, and 
those who are serving court-ordered sentences of imprisonment for 
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misdemeanor violations, and who were held in custody and control of 
city/county detention centers, intake and correctional facilities throughout 
Maryland during the General Election were denied their right to vote in 
violation of Maryland Election Law, the Maryland Constitution and 
Declaration of Rights, the U.S. Constitution, and applicable constitutional 
law . . . as a direct and proximate cause of Defendants [sic] failure to exercise 
its [sic] power and/or satisfy its [sic] duties by a stream of acts and 
omissions . . .  

(Exh. 1, 2d Am. Compl. at 14 ¶ 40) (emphasis in original).  

Count I of the second amended complaint first incorporates therein four distinct and 

separately labelled sections, each alleging violations of different sections of the Election 

Law Article.  Those allegations assert violations of: §§ 3-102 (Exh. 1, 2d Am. Compl. at 

10, ¶¶ 24-26); 2-202 (Exh. 1, 2d Am. Compl. at 10-11, ¶¶ 27-28); 2-102 (Exh. 1, 2d Am. 

Compl. at 11-13, ¶¶ 29-34); and 3-201 (Exh. 1, 2d Am. Compl. at 13-14, ¶¶ 35-40).  Each 

of these distinct sections seemingly attempts to incorporate the allegations contained in 

previous paragraphs but does so in an unnumbered paragraph not tied to a particular cause 

of action.  (Exh. 1, 2d Am. Compl. at 10, 11, 12, 13.) 

Next, what is apparently Count I purports to bring claims for violations of 42 U.S.C. 

§ 1983 (Count I), then sets forth what appear to be other causes of actions identified as 

Article I, §§ 1 and 2 of the Maryland Constitution (Count I(a)), Articles 7 and 24 of the 

Maryland Declaration of Rights (Count I(b)), and the First and Fourteenth Amendments of 

the United States Constitution (Count I(c)). (Exh. 1, 2d Am. Compl. at 14-15.)   Plaintiffs 

allege generally that, by  

violating the laws identified and described in paragraphs 1 – 49, Defendants 
. . . violated Plaintiffs [sic] clearly established rights under the State and 
Federal Constitutions identified in Counts I – I(c) above by inter alia 
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engaging in a custom, policy and practice of unlawfully denying Plaintiffs 
their [] right to register, vote, and their right to access to the ballot, and flat-
out denying Plaintiffs [sic] aforementioned rights, simply because they are 
pretrial detainees and/or misdemeanants serving time; as a result of said 
denials, Plaintiffs have been deprived of their State and constitutional 
rights . . .  

(Exh. 1, 2d Am. Compl. at 17 ¶ 50.)  Plaintiffs seek damages for their alleged “serious and 

substantial constitutional injuries.”  (Exh. 1, 2d Am. Compl. at 18 ¶ 53.)   

Count II of the second amended complaint is framed as seeking declaratory relief.  

(Exh. 1, 2d Am. Compl. at 18.)  In addition to demanding compensatory and punitive 

damages, as well as attorney’s fees, Plaintiffs request that the Court declare that  

a. all pre-trial detainees and individuals serving a court-ordered period of 
imprisonment for misdemeanor offenses who are eligible to vote, shall 
receive an official ballot and the opportunity to cast a vote in all upcoming 
elections at all times afforded to citizens who are not detained;  

b. voting and election information including the opportunity to register shall 
be provided within a reasonable time upon booking into each facility 
throughout the State of Maryland within the jurisdiction of this court;  

c. all pre-trial detainees and individuals serving a court-ordered sentence of 
imprisonment for misdemeanor offenses at a facility owned by the State 
of Maryland shall be provided with accurate information and education 
on their right to vote and the process for exercising that right;  

d. all pre-trial detainees and individuals serving a court-ordered period of 
imprisonment for misdemeanor offenses, who are duly registered to vote, 
shall be provided with a copy of the official general election ballot to 
review ballot questions, candidates and proposed funding questions 
relevant to their jurisdiction;  

e. the State and local board cover the cost of providing ballots to all eligible 
persons in a timely fashion that are clear and legible;  

f. that the State and local board account for and maintain control over the 
ballots from the beginning of production to post-election storage and 
disposition in accordance with Elec. Code § 9-216;  

g. that each ballot cast by all eligible persons in their institutions be counted;  
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h. that the State and local boards provide a polling place in each facility to 
allow an efficient voting process and reduce the possibility of missing 
ballots, irregularities or allegations of disenfranchisement. 

(Exh.1, 2d Am. Compl. at 19-21.)   

ARGUMENT 

I. STANDARD AND SCOPE OF REVIEW. 

The second amended complaint should be dismissed pursuant to Fed.R.Civ.P. 

12(b)(6) for failure to state a claim upon which relief can be granted.  In measuring a 

pleading under this standard, the Court looks to the pleading requirements of Rule 8(a)(2), 

requiring that a complaint contain a “short and plain statement of the claim showing that 

the pleader is entitled to relief.”  That rule aims to provide the defendant with “fair notice” 

of the claim and the “grounds” for entitlement to relief.  Bell Atl. Corp. v. Twombly, 550 

U.S. 544, 555-56 n.3 (2007); see Ashcroft v. Igbal, 556 U.S. 662 (2009).  

Rule 8(a)(2) compels claimants to advance more than bald accusations or mere 

speculation.  Twombly, 550 U.S. at 555; Painter’s Mill Grille, LLC v. Brown, 716 F.3d 

342, 350 (4th Cir. 2013).  The complaint must contain facts sufficient to “state a claim to 

relief that is plausible on its face.”  Twombly, 550 U.S. at 570; see Igbal, 556 U.S. at 684.  

Advancing nothing more than “labels and conclusions” or “a formulaic recitation of the 

elements of a cause of action” is insufficient.  Twombly, 550 U.S. at 555.  And the Court is 

not required to accept legal conclusions drawn from the facts. See Papasan v. Allain, 478 

U.S. 265, 286 (1986); Monroe v. City of Charlottesville, 579 F.3d 380, 385-86 (4th Cir. 

2009), cert. denied, 559 U.S. 991 (2010).  A Rule 12(b)(6) motion should be granted if the 
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“well-pleaded facts do not permit the court to infer more than the mere possibility of 

misconduct.”  Igbal, 556 U.S. at 679 (citation omitted).  

II. THE COMPLAINT FAILS TO STATE A CLAIM UPON WHICH RELIEF CAN BE 
GRANTED. 

Plaintiffs contend that “[t]heir claims are constitutional in nature and ripe under [42 

U.S.C.] § 1983 and the State Constitution.”2 Opposition to Motion to Dismiss Second 

Amended Complaint and to Motion for More Definite Statement, at 12 (attached hereto as 

Exh. 3); see Henson v. CSC Credit Servs., 29 F.3d 280, 284 (7th Cir. 2000) (upholding 

judicial notice of public court records).  Their “overarching and primary claim” of a § 1983 

violation, id. at 6, and “’underarching’ and secondary claim” of violations of “Plaintiffs’ 

parallel State protected Constitutional rights under Article I §§ 1 & 2 and Declaration of 

Rights Article §§ 7 & 24 . . . share[] [a] nucleus of operative facts,” id. at 7 (emphasis in 

original) (citations omitted). The entire complaint thus rests on a unique theory: that “the 

general powers and duties conferred on the election board[] by the State Election Law 

require the election board[] to create a special system for ‘inmate voting’ beyond what is 

available on election day and [that] the failure to do so is equivalent to a denial of the right 

to register and vote.” Voters Organized for the Integrity of City Elections v. Baltimore City 

Elections Bd., 451 Md. 377, 399 (2017).  For several reasons, this claim fails to state a 

                                                           
 2 The causes of action in the Second Amended Complaint are unclear and combined 
in single count in that pleading, contrary to the dictates of Fed.R.Civ.P. 8 (a)(2), which 
requires a short and plain statement of the claim.  See Maryland State Board of Elections’ 
Motion to Dismiss Second Amended Complaint or, in the Alternative, for a More Definite 
Statement and Request for Hearing, and Memorandum in Support thereof (attached hereto 
as Exh. 2 and incorporated in its entirety by reference herein).   
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claim upon which relief can be granted under the U.S. Constitution and the corresponding 

Maryland constitutional and statutory provisions.      

First, the operative complaint is deficient in containing insufficient factual 

allegations in support of its claims.  Both plaintiffs allege that they are not registered voters, 

although they were eligible to register while they were detained in the Prince George’s 

County Department of Corrections at the time of the November 2016 general election.   

(Exh. 1, 2d Am. Compl. at 2 ¶ 2, 3.)  Each claims to have standing based on allegations 

that “he is an eligible but unregistered voter who was denied the right to register, access to 

the ballot, and the right to vote in the November General Election by the City and State 

Board of Elections.” (Exh. 1, 2d Am. Compl. at 4-5 ¶¶ 7, 8.)  Neither offers any factual 

support for that allegation nor explains how any particular policy of a defendant “denied 

access to the ballot and the right to vote.”  Nor does the complaint identify any illegal act 

by the defendants nor any omission of an act required by law, generally, or with respect to 

the plaintiffs.  The complaint does not contain sufficient and plausible factual allegations 

in support of Plaintiffs’ claims.  The generalized, conclusory allegations in the complaint 

are insufficient to survive a motion to dismiss.  See Twombly, 550 U.S. at 555-56 n.3. 

Second, Plaintiffs make no allegations that they even attempted to register to vote 

nor explain how a particular action by Ms. Lamone or the State Board prevented them from 

doing so.  No specific action taken by Ms. Lamone or the State Board is identified as 

denying Plaintiffs the opportunity to register. There is no allegation, for instance, that they 

attempted to use Maryland’s Online Voter Registration System or that any act by Ms. 
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Lamone or the State Board prevented them from doing so.  Likewise, the complaint is 

devoid of any allegations that the defendants prevented them from contacting the State 

Board or their local election board by telephone, via email, via facsimile, through the U.S. 

Postal Service or other delivery service, or by sending a request through an agent, friend, 

colleague, acquaintance or other person with whom they were in contact, to request voter 

registration, just as any other voter could. See Elder v. Cook Cnty. Dep’t of Corr., No. 1-

15-3428, 2016 WL 5846688, at *8 (Ill. App. Sept. 30, 2016) (“Where plaintiff does not 

allege that he even attempted to mail an application for an absentee ballot, plaintiff’s 

complaint contains no facts that allege or from which it may reasonably be inferred that 

defendants denied plaintiff the exercise of the franchise; therefore, no constitutional 

violation occurred.”) 

Next, Plaintiffs fail to allege that Ms. Lamone’s or the State Board’s authority 

extended over the Prince George’s County Detention Center and their conditions of 

confinement, such that these defendants could restrict the rights to register and vote.  The 

authority conferred by Maryland’s Election Law Article on the State Board and Ms. 

Lamone does not empower them to regulate state and local detention facilities and dictate 

policies regarding inmates to those institutions. To the extent that courts have entertained 

denial-of-voting-rights claims on behalf of pretrial detainees based on specific actions of 

defendants, those claims have been generally asserted against corrections facilities and 

officials—not elections boards and administrators. See, e.g., Hall v. Stamm, No. 3:17-cv-

00787 (JAM), 2017 WL 3401253 (D. Conn. Aug. 8, 2017); Long v. Pierce, No. 2:14-cv-
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00244-LJM-MJD, 2016 WL 912685 (S.D. Ind. March 10, 2016); Whitaker v. Gusman, No. 

09-3710, 2010 WL 3528618 (E.D. La. Aug. 10, 2010).   

Moreover, the complaint fails to state a claim upon which relief can be granted 

because it does not establish an act or omission by Ms. Lamone or the election board that 

is inconsistent with Maryland’s election laws. Instead, Plaintiffs protest the lack of a law 

or regulation that would require the State Board to provide outreach services targeted to 

the needs of pretrial detainees. (Exh. 1, 2d Am. Compl. at 7 ¶¶ 15, 17.)  The alleged failure 

to set up a policy regarding detainee voter registration does not equate to a denial of First 

and Fourteenth Amendment rights.  Indeed, one court recently dismissed a voting rights 

claim on the grounds of qualified immunity, stating that plaintiff there “points to no United 

States Supreme Court, Seventh Circuit, or other circuit court cases that have held that it is 

unconstitutional to fail to provide a means to detainees to vote in an election other than an 

absentee ballot, which the detainee may acquire for himself.” Long v. Pierce, 2016 WL 

912685, at *5.   

With regard to Plaintiffs’ claim that the voter registration application and absentee 

ballot registration deadlines are inconsistent with the voting rights of pretrial detainees and 

those imprisoned for misdemeanor convictions, neither that law nor any other permits Ms. 

Lamone or the State Board to extend the voter registration and absentee ballot deadlines 

for that sub-set of detainees and create a polling place before an election.  See Martin v. 

Haggerty, 548 A.2d 371, 376 (Pa. Cmwlth. Ct. 1988) (holding that prisoners, including 

pretrial detainees and convicted misdemeanants, “do not have a right to be transported to 

Case 8:17-cv-02867-DKC   Document 8-1   Filed 10/11/17   Page 12 of 17



 
13 

 

their regular polling places to register and vote, nor do they have a right to compel the State 

to provide them with registration and polling places within the confines of their respective 

state correctional institutions”).  The Election Law Article regulates the conduct, location, 

and dates of voter registration, voting, and absentee voting, and the election boards’ 

authority to act derives from that Article.  As explained by the Court of Appeals of 

Maryland, “[a]n agency’s authority extends only as far as the General Assembly 

prescribes.” Thanner Enters., LLC v. Baltimore County, 414 Md. 265, 276 (2010).  The 

General Assembly has not prescribed the measures sought by Plaintiffs; any recourse is 

legislative, not judicial.  Accordingly, for example, Plaintiffs’ proposal of “a voting 

kiosk/machine, or  . . . access to duly authorized volunteers with a hand-held devices [sic],” 

Ex. 1, 2d Am. Compl. at 14 ¶ 39, does not establish a violation of the election laws that 

Defendants administer. 

Expressing only formulaic expressions of a cause of action, the complaint also 

neglects to set forth facts in support another critical element of a § 1983 claim. “[T]he 

alleged disenfranchisement of a pre-trial detainee must be based upon deliberate 

indifference on the part of prison officials, rather than mere negligence.” Whitaker, 2010  

WL 3528618, at*3 (citing Lewis v. San Mateo County, No. C 96-4168 FMS, 1996 WL 

708594 (N.D. Cal. Dec. 5, 1996); Redman v. County of San Diego, 942 F.2d 1435, 1443 

(9th Cir. 1991) (en banc), cert. denied, 502 U.S. 1074 (1992)).  No facts are asserted which 

would establish deliberate indifference on the part of Ms. Lamone and the State Board.  
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To the extent that Plaintiffs assert a § 1983 violation through Ms. Lamone’s and the 

State Board’s alleged failures to abide by Maryland’s election laws, such claims similarly 

fail to state a claim upon which relief can be granted.  See Ex. 1, 2d Am. Compl. at 18 ¶ 53 

(“That as a direct and proximate cause of Defendants failure to exercise its power and/or 

satisfy its duties by a series of acts and omissions in violations of the laws identified in 

paragraphs 1-40, Plaintiffs suffered . . . injuries, and damages . . .”).  Plaintiffs cannot state 

a claim for violations of these election statutes.   

Section 12-202 of the Election Law Article allows a “registered voter” to seek 

judicial relief from any act or omission relating to an election if the act or omission is 

inconsistent with the election laws, if the act or omission “may change the outcome of the 

election,” and if the voter does so within 10 days after the act or omission became known 

to the voter.  Id.   Neither Mr. Johnson nor Mr. Palmer is a “registered voter,” so their § 

12-202 claims and their causes of action founded on those claims should be dismissed.  

Plaintiffs lack standing to bring any claim, including one under § 12-202, because that 

statute provides a remedy, and standing, only to a registered voter.  Suessmann v. Lamone, 

383 Md. 697, 712 (2004). Even were Plaintiffs registered voters, their complaint does not 

satisfy any of those three conditions that a registered voter must meet in order to sue under 

§ 12-202.  

 As set forth above, the complaint does not state properly allege violations of the 

elections laws administered by Ms. Malone or the State Board.  Thus, Plaintiffs cannot 

Case 8:17-cv-02867-DKC   Document 8-1   Filed 10/11/17   Page 14 of 17



 
15 

 

state a claim under the first element required to assert a violation because there is no act or 

omission by the Defendants that is inconsistent with Maryland’s election laws.  

 Second, the complaint advances no allegation that any act or omission by 

Defendants would have changed the outcome of the 2016 election.  Plaintiffs therefore fail 

to assert the requisite allegations to make a claim.  

 Third, as to the timeliness condition, Plaintiffs make no allegation that they did not 

know about Maryland’s longstanding absentee voting laws in time to sue within the 10-

day deadline imposed by § 12-202(b)(1) of the Election Law Article.  But neither the fact 

of pretrial detention nor the absentee ballot and voter registration application procedures 

and deadlines sprang into existence on October 18, 2016, the registration deadline for the 

2016 election.  Regardless of Plaintiffs’ actual knowledge of these voting procedures, 

ignorance is no excuse where the relevant facts are readily discoverable.  See Abrams v. 

Lamone, 398 Md. 146, 159 n.18 (2007) (under Elec. Law § 12-202, plaintiffs could not 

avoid triggering limitations period by failing to inform themselves of relevant facts).  

Plaintiffs cite no barrier to their own ability to ascertain the statutory deadlines and 

procedures applicable to the voter registration and absentee ballot process.  As recognized 

in Baker v. O’Malley, the “very short time limits for filing a suit challenging an aspect of 

an election pursuant to [Elec. Law] § 12-202(b)” reflect a public policy “that all such claims 

must be presented on an urgent basis.” Baker v. O’Malley, 217 Md. App. 288, 296, cert. 

denied, 440 Md. 115 (2014). This public policy is based on “the urgency of resolving 

uncertainties about elections expeditiously.” Id.  Because Plaintiffs filed suit on November 
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21, 2016, more than ten days after the alleged violations were or should have been known 

to them, their election law claims are barred.  Therefore, to the extent that Plaintiffs assert 

violations of Maryland election laws as foundations for their constitutional claims, those 

causes of action should be dismissed.  

CONCLUSION 

   For the reasons stated, the second amended complaint should be dismissed with 

prejudice.  

Respectfully submitted, 
 
BRIAN E. FROSH 
Attorney General of Maryland 

 
/s/ John J. Kuchno 
___________________________ 
JOHN J. KUCHNO, BAR NO. 04211 
Assistant Attorney General 
200 Saint Paul Place, 20th Floor 
Baltimore, Maryland  21202 
jkuchno@oag.state.md.us 
(410) 576-6441 
 
Attorneys for Defendant, Linda Lamone 

 

CERTIFICATE OF SERVICE 

 I certify that on this 11th day of October, 2017, a copy of the foregoing was served, 

through filing via the Court’s ECF system, on: 

J. Wyndal Gordon, Esquire 
20 South Charles Street, Suite 1102 
Baltimore, Maryland 21201 
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Latoya Francis-Williams, Esquire 
3606 Liberty Heights Avenue 
Baltimore, Maryland 21215 
 
Raouf M. Abdullah, Esquire 
14714 Main Street 
Upper Marlboro, Maryland 20772 
 
Lanet Scott, Esquire 
P.O. Box 471323 
District Heights, Maryland 20753 
 
    /s/ John J. Kuchno 

___________________________________ 
JOHN J. KUCHNO 
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MARYLA¡{D STATE TREASURER T

80 Calvert Street,
fu¡napolis, Maryland 21401 t

LTNÞA H. LAMONE i
In her otficbl capacity as State Admìnistrator
of Marylønd State Eoard af Electlons I
15l West Streer, Suite 200
Annapolis, Maryland 21401 .

Co-Defcndant .
t'l.l at.lllttlltü|t|l|taa al tlataaltt alltll I rt'¡ra I tt I t I ttt tttattttttlltltrll+at atitttt t I

SECOND AMENDED COTI{PtAINT Í'OR CTV& RIGHTS VIOLAT¡ONS
ANp pEM4Np FOR JURy TF¡¡rr

(Redtine Copy)

NOIV COMES, Ptaintiffs Metvin Johnson and Qaaree Palmer, joinrly and severalt¡ by and

througb their attorneys, J. wyndal Gordon of rHE LAw orFIcE oF J, lryyNDAL GoRDoN,

P'4., latoya Francis-lVilli¡ms of Counsel ro THE LAw oFFICE OF'A. DW|GHT pETTtT,

P.4., Raouf M, Abdullah, of RMA & AssocIATEs, LLc, and L¡ner scon of rgp LAlv

OÍ'FICE OF LANET SCOTT, ESQ., to submit thi¡ Amended Complaint punruant to the St¡re

Constitution, Maryland Dccl¡ration ofRights, U.S. Consritution,42 U,S.C. $$ lgg3, l9tt, and CJp

$ 3409 alteging as rue rhe following:

t JUR¡SDJ!:T!oN AND.VEIiUE

l. The Court has jurisdictior over this action and venue is proper in this circuit court

pursuant to tlte concunenl snd pendantjurisdiction of the sourt over State and fedemlconstitution¡l

questions. CJP $ l-501, see ølso R.A. Ponte Árchlrects, Ltd. v, Investors' Alert, Inc,,3E2 Md. 6g9,

696-97 (2004), Felderv. casey,487 u.s. l3l (t9BB), seea&o 42 u.s.c. gg lgg3, t9g¡, Md. consr.

arl' t $$ I @lective Franchise [QurlificationsJ) and 2 (Voter Registrarion), Md. Decl. of Rights arrs.

7 (Right to Votc) and 24 (Equol Protection), First Amendment (R¡ght ro Vore), Fourteeilh

w

2
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Amendment (Equal Poneaion). Notice of Intsnt was duly served upon the proper o fficiaJsvia hand

deliveryunder CJP g 5-304, and SG g$ t2.l06 unå lZ-tOg.

r!.i PARnpS

Plaintiffs incorporatc by rcference the allegations cont¡ined in paragraph one as if ñrlly set

forth he¡Þin:

2, PlaintiffMelvin Johnson, and otherssimilarlysituated, is an unregistcred butetigible

voter and resident of tbe County of Prince George's, State of Maryland, and citizen of tbe United

States who is cunently bsing dçtained in the Prince George's County Department of Conecrions

under ID#: 212197,

3. Plaintif{, Qaarce Palmer, and others similarly situated, is an unregistcred but eligible

voter and residcnt of the County of Prince Oeorge's, State of Maryland and citizen of the Unitj

States who is cunently being detained in ths Prinos Çeorge's County Department of Conections

under ID#: 034059.

4' That Defendant, Prince George's Corurty Board of Elections ("County Board,,or

"losal board"), is authorized by Stats Election laws to maks rules consislent with $tatç laws to

ensure the proper and efficient registration ofvotens and conduct of elections; iÌ is, lnter alia,

statutor¡ly mandated to: (a) oversee thc conduct of all elections held in [prince George's County]

and ensure that the eloctions proc€ss is conducted in an open, convenient, and impartial manner; (b)

serve as the local board of canvæssrs and certiff the results of each election conductcd by the looal

board; (c) provido to the general public timely information and notice, by publication or mail,

conceming voter registration and elections; and (d) maintain records in acco¡dance wirh the plan

3
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adopted by tho Sute Board undor $ 2-106 of thc Election Article. ,$¿e Elect. Code g2-202, et seq,

5. The Maryland State Board of Elections (State Board) is a slatc âgency organized

under the laws of Maryland and is charged with rnanaging and supervising elections in the Srars and

ensuring compliance wi¡h the requirements of the Election I¡w Anicle and any opplicablc federal

law by all persons involved in ¡he elections pnrcess; the State Board's duties arc inter allato: (a)

supervise the conduct ofçlections in the Stare; (b) direct, support, monitor, and evaluato the act¡vities

of each local board; (c) maximizc the use of technology in election administration, including rhe

developmentofa plan fora comprehensive computerized elections manag€menr system;(d) canvass

and ccrtis the results ofelections as prcscribed by law; (e) makc available to tbe general public, in

a tirnely and efficient mannsr, information on the electoral process, and informarion gathcred and

¡naintained regarding elec¡¡ons; (f) receive, mainhin, and serve as a depository for elecrions

documenls, malerials, records, stât¡s¡¡cs, rçports, ccrt¡f¡eatcs, proclamations, and other information

prescribed by law or regulation. Elect. Code g2-102, et seg.

6' Lind¡ t'¡mone is thc Sate Administrator of Elections sr¿turorily charged with

nunagingand supervising elections in the State and cnsuring compliance wirh the rquiremenrs of

the sute code and any applicable federal law by alt persons invotved in the elections process, see

Elecl. Codc $2't02; she is ñ¡lher charged with supervising rnrer all¿ thc opera¡ons of thc

City/County Boards of Elecrions, see Elect Code 2.103(4).

ItI. çTAt{prNc

Plaintifs incorporate by referenco the allegEtions contaÍned in paragraphs I - 6 as if
ñrlly set forth horein:

7, Mclvin Johnson has standing bçcruse he is an ctigible but unregistered voter who

4
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wag denied the right to regist€r, acçcss to the ballot, and ¡he right to vote in the November General

Election by thc City ¡nd State Board of Elecrions.

8. Qaaree Palmer h¡s standing because he is an eligible but unregisrered vorer who

was denied the right lo register, acc€sr to the ballot, and the right to vote in the November General

Election by the City and Sta¡e Board of Elections.

rv. STATEMENTOFFACTç

Plaintiffs ¡ncorporate by rtference the allegations contained in paragraphs I - I as if
fully set forth herein:

9. In February, 20t6, ¡flcr Govemor larry Hogan (R)'s veto, and a General Assembly

ovenide, Maryland enaçted Election law 3-102(a) and (b), et seg., ro r€store voring rights to a1u*-

offenden upon re-enlry into the community añer serving a court ordercd senlence for ttre felony

conviction .evcn if they arc on active parole or probation.

10. under this new law, an individual may registcr to vots if hc/she:

(l) is a citizen of the United Srates;
(¡¡) is at least t6 yeus old;
(i¡i) is a resident of rhs Stare as of the day rhe individual

seeks lo register; and
(iv) registers pun¡uant o this titls.

I l. The Ganeral Assembly howevcr carved out exceptions ro this rule rhat actually

restored the voling rights of over 40,000 Maryland residents; the exceptions srare rhe following:

( I ) hcs been convicted of¡ fetony and is cunently serving
a court-o¡dered sentence of imprisounent for tho

, conviction;

(Z) is underguardianship formentaldisability and a court
of cornpetent jurisdiction has specificaily found by
clsar and convincing evidence that the jndividual

5
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cannot Çommunicate, with or without
accommodations, a dssire to participate in the voting
process; of

(3) hæ been convicæd of buying or selling vorcs. $ee
Cox, Erin, "Releæed fçlonJ gain righr to votç in
llaryland after vero. override" Bilt¡more Sun,
Fe!ruar1 9, 2016 ,Ç,ilore than 40,000 receu$
released Mørylandtelons wlll regaín the right to voíein t.lme .for thls yocr,s ellction.,,)
http://wìry. balrimoresun.co¡n/news/m¡ryland/poli íi
ss/bs.md-felons.voring-20 I 6020g_story.html

12' This law couplcd with other Maryland election laws and regulations g¡ve not only

ex'felony offenders who servcd'out their time, the right to register and vore, but it also gives pre-trial

deøinees who have not becn convicted of the charged crime(s) resulting in their pre.nial derention,

the right lo vote {o long as they are not sewing I court{rdered sentencs of imprisonmenl for a

felony conviction or fall within one of the other exceprions nored above,

l3' Further, individualswhohave becn dulyconvicted, served theirterm ofcourtordered

sentence of imprisonmenl, tre on probntiory'parole, but have been since accused of violating thair

terms of parole/probation and are cuntntty incarceratcd awaiting a paroldprobation hearing to

determine wbether said parole/prob¡tion has in facr been viotated, are too, eligible to r€gister and

vote.

14' Furthermore, individuals who have been duly convicted of a misdemeanor (ex. Zd

degree assault, some tramc offense9, etc.) are eligible to register and vote whether or not they are

currently serving a court-ordered term of incarcc¡ation. 8¿e, e.g,, United Stales v. Hassangt, 5 F.3d

726(4thCir' 1993), certdenled,Sll U.s. 1006(1994)(boldingth¿tcom¡nonlarvsimpleæsaulris

6
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nsither a felony or an "inf¡mous crime" under Maryland law, the defendånt did not lose his right to

vote as a result of his sssault conviction).,

l5' State of Maryland Departnrent of Coneotions, houses and has in is custody

hundredsof individu¡ls whoarealigibleto registerand votepursuanilo Maryland state lawas above

mentioned within Prlncc George's County alone; the lack of a State strategy governiog inmate

voter registråtion and voting during the Novcmber 8, 2016 Gener¡l Eteotion infringed upon ¡he

fund¡mental r¡ght to vole of these affected individuals; Maryland owes duty to the atfected

individuals who are eligible to vote ¡nd housed in Saþ owned facilities to implcment rhc stârutory

and/or rcgul¡tory plan or procedurc for ensuring that inrirate voting rights are not infringcd upon

solely because they are in oustody awaiting uial or serving time on a misdemeanor conviction(s).

l6' Neither the City of Baltimore, thc 23 other counties, nor the Statc of Mrryland, had

an official local orsta¡cwide polic¡ procedure orplan, fortheir detention centers (includingjuvenile

canteß for l6+y.o,), int¡ke andconectionalfacilities owned, supervised, operated and ormanaged

by the Stato (or local govemmenr if applicable), ro:

8. permit pre.tr¡al detainees who are eligiblo and wish to register and vote the
opportuniry ro do so,

b. permit convicted misdemeanants serving a court ordered sentence of
imprisonment, who areeligible and wish to register and vote the opportunity
to do so, rnd

c. confirm the number of inmates who are eligible and wlsh to rogister and vote
in upcoming eleotions.

. 17, Nor did Baltimoro City, the 23 other countiæ, nor the State of Maryland, have an

ofücial local or slatèwide policy, procedure, or plan to rËgister eligible votens desiring to do so by

the October 18, 2016 deadline, or distribute ballots, absentee or otherwise, to pre-tr¡al det¡inees or

7
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conv¡cted misdemeanan8 who are registered voters wanting to exerc¡se their right to vote during lhe

early voting period, October 2?, 2016 - November 3, 2016, or Election Da¡ November g, 2016.

I E' Because of an eligible regisrant's/voær's usually unforeseen or unt¡mely snest sn;

pre'trial detention (where a peßon is held despite lawftrl prezumption of innocence unril proven

gu¡lry), it is unlikel¡ and un¡eæonable, to expcgt a pre.trial detainee to mait in a timely request to

the statc or local boards (in advancc oÇ or during his/hcr period ofderention) for a voter regisnation

application to complcte and return ¡o the State anüor local board before Blection Da¡ .-untas

he/she, at the very lea*, has bæn notified ¡nd informed of his/lrer right to do so by ths tocal and

state Boards ofElections ¡nd has boen provided the physicar whorewithar, financiar means, and rack

of impediments 1o exercise that right.

l9' ft ¡s even more unlikely, and u¡reasonable, to oxpect tbat wi¡hout a local or statew¡de

plan to enÊa¡¡chise these affeoted individuals short ofcourt intorvention, the det€nr¡on cente(s) in

Baltimore City, tbc 23 other count¡es, or the conrctional f¡cilities wirhin the Strte of Marytand, wilt

not, and in fact, did not, provide thsir inmates with an actual ballot to cast at anytime during early

voting or election day.

20' As it stands now, individuals who were being held on pre-trial detenrion ¡nd unabte

to make bail on or afrer ocober 27, 2016, c¡rty voting, and beforc rhe Novembcr g, 2016, gencrar

eleclion, wcrs danied fte right lo rügisler ¡nd/or vote; and individuats who are serving I court-

ordered sentence of imprisonm€nt for misdemeanor violations rveæ also denied tbe right to register

and/or vote.

2l ' Neither througb the íntake process at the county detention centers and st¡te intakc

and correclional institutions, nor thmugh the state and locsl boards ofelections, sr€ any inquiries

8
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J:l made orinformation given to inmâtes about voting, votereligibility, orvoter registration (which may

ocçsrthrough the earlyvotingpcriod in Maryland ), and neitherono oftha aforementioned agencies

aro providing information or access to the ballot for ponons eligible ro register and/or vote; the duty

to do ro falls on the State and local board ofeleotions; the failure ofthe State and local boards to do

the aforementioned for the November gcneral election violated the State Constitutíon and

Declaration of Rights, as well as the U,S. Constitution under the First and Fourtecnth Amendment

b¡ among other things, thereby undermining the purpose of State Election law which is to inlpire

publicconfidenceandtn¡stbyassuringthat:(l)allpersonsservedbytheelection syslemaretreated

latrly and equkably; (2) atl qual{ìed persons may regisrer and votaand that those who are not

qualified do not vote; (3) those who administer elections are well-traÍned,that they serve both thosc

who vote and those who seek uofes, and that tbey put tbe public interest ahead of partisan interests;

$)full inlornøllon on elections ls provlded to the publlc, including disctosuro ofc¡mpaign receipts

and expenditures; (5) citizen convenience is emphasized in all aspects ofthe election procesq (6)

seourity and integrity are mainÞined in the casting of ballots, canvass of votes, and reporting of

election ræults; (7) the prevention offraud and corruption is diligently punued; and (E) any offenees

that occurare prosecuted, 
.

22, The Slate and local board of elections have fr¡rther and most grievously violated thc

St¡te ¡nd Federal Equal Protection and voting rights laws by denying etigible vot€rs tho right to

register and vote despite their inca¡ceration o¡ detention as voting rights arc nor ¡llusory but achally

guarariteed by the clearly established laws of the State and U.S.

23. Eligiblo votcrc are and will continue to bo greatly injured and ineparably harmed by

I
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r,h the acts and ornissions ofstate and locâl boards ofelections by perpetually denying their right to

register and vote in the all etections held wirhin the state, solely and cxclusively because they arc

being involuntarily deøined prerial in a state dercnüon center or sdrving timo on a misdemea¡or

offense in a State conectional institulion.

Yiolatton of Elect, Cade J-t0Z

Ex.offender Restorûtion of Votjns RiqUE

PlsÍntiffs incorporate by reference the allogations cont¡incd in paragrapbs I - 23 as if
fully set forrh herein:

24' Marylurd Election Article $ 3't02 guårantees the right to regirter and to vote to any

individual who is å citiuen of the united states; is at lsast r6 ycars old; is a resident of the stats Es

of the day the individual seets to registeç and registers punuant þ the Article. gee alsoMd. const.

An. I gg I and 2, Dect. of Rights Att.7 &24.

25' Plaintiffs collectivel¡ subm¡t thst they and similarty situated individuals held in pre-

trial detention or serving a cou¡t'o¡dered sentence of imprisonment for misdemeanor offenses, who

meet the above described quatific¡tion¡, are being denied the rigbt to register and vote, even though

they do not fâll within the nanow exception ro this staturs.

26' The state's denial of the affecrcd individuals rights ro register and vote in the

general election held on Novembor 8Û, 2016, is inconsísrent with the Ele*ion t¿w Article, the strte
constitution and Declaration of Righrs, tnd the u.s. consritutíon, as well as other laws governing

the elections process as more fi,rlly explained below.

Yiolatton of Etect. Code g 2-201

Powers gnd Duties of lrocal BoaS!

r0
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Plaintiffs incorporate by reference the allcgations contained in pangrrphs I - 26 as if

ñrlly set forth herein:

27. I'he local board of slection is charged with, inter alia: (l) overseeing tho conduct of

all elections held in irsjurisdiction and ensuring that lho olections proce$ is conducted in an open,

convenient, and impartial manner, (2) providing the supplies and equipmont necossary for the proper

and efficient conduct of voter registration and election; (3) providing to thc general public timely

informatíon and notioe, by publication or mail, conceming voter registration and elecrions, and (4)

establirhing and altaring the boundariç and number of precincls in accordancs with g 2-303 of this

titlc, aud providing a suit¡ble polling place for each precinct, and assigning voters to preciocrs.

28. The local board violatcd its powen and duties by: (l) not foltowing rhe law as

aforemsntioned, (2) not cståblishing a regrrlatory plrn or nraking any üraog€menß in accordancc

w¡th thÊ Election law lo ensure the enfr¡nchisement of pre-hial detainecs and individuals sewing

court-ordëred E€ntences of imprisonment for misdcmeanor violations in city/county and Sate

de¡ention c€ntcrs, inake and conectional facilities under its jurisdiction; and (3) denying Plaintiffs

tho right tor

information concerning voter registration and elections,
register,
rccess to tho [regularJ ballot, absentee, provisional or otberwise, and
vote.

And as a direct and proximate cause of Dcfendants failu¡e to satis$ its duties by a series of

acts and/oromissions, Plaintiffs suffered serious ¡nd substantial constigtional injuries, and damages.

Viola¡ton of EIøct. Code g 2-102

Poqers and Duties of Srate Board

a.

b.
c.

d,

il
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Plaintiffs incorporatc by reference the allegations conbined in paragraphs I . 2g as if
ñrlly set forth hcrain:

29. The Sure board is charged with, lnter altø, (a) managing and supcrvising elactioos

in the State and ensuring compliance with the requirements Srate election law and any appllcable

federal law by all perso¡u¡ involvod in the electiom process; (b) dirooing, supponing, monitoring,

¡nd evaluatlng the aotivities of e¡ch local board; and (c) maximizing the use of rechnology in

elcction administr¡tion, including the development of a plan for a comprehensivc computerized

elections management systom.

30' COMAR 33. I 9'01.0 I (Applicability to Elecrions) provides thar ,,[s]ame 
day

registration and addrcss changes are ¡vailable during early voüng for presidential primary and

general elèotions."

3l ' CoMAR 33.19.04.01 (Same Day Registration) provides rhat "[a]n elecrion judge

shall issue an individual a regularballot if the individuat (a) is a pre-qualitied voter; and (b) provides

proof of rosidency in the county where the indivídual is attempting to register and vote.

32' CoMAR 33.¡9.04.03 (Responsibility of Elcction Judges) provides rhrt clection

judges assigned to samp day registration and address changes shall (a) ensure rhat all individuats who

are oof eligible to vote a regulrr b¡llot are offered a provisional ballot; and (b) ensure that each

individual is issued the appropriare baltor.

33' coMAR33.l9'04.01 also providæ lhat "[aJn electionjudgeshall issue an individuat

a provisional ballot ifthe individual (l) is not a pre-qualified voter; or (z) cannor provide proofof

residency in the county where tho individu¡l is attempting to register ¡nd vore.

34. The stare board violated its powers and duties by failing to follow rhc

t2
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ensure compliance with the Elcction law iu order to prot€ct ths right to vote guarantecd to pre-trial

detainees, and individuals serving court-ordered sentcnces of imprisonment for misdemeanor

violations'who are being held within the custodyof city/counrydetention centers, and/or intake and

tonectional facilities throughout Maryland, And æ a dircct and proximate cause of Þefend¡nts

failure lo exercise its power and/or satisff its dutie¡ by a stream of acts and omissions, plaintiffs

suffered serious and substantial sonstin¡tional injuries, and damages.

l4olation of Elect. Code g 3-201

Apolvins to Resister to Votc

Plaintiffs incorporale by reference üre allegations contaíned in paragraphs I - 34 as if

fully sel forth herein:

35' Election Law $ 3-201 "[aJn individual may apply to becomo a registered voter wi$

the aisistance of a volunteer authorized by the State or tocat board,"

36. The Sr¿te and local board of elections reñ¡sed to altocats any resourccs to provide

authorized volunteers to assist pre-trial deuinees and individuals sewing a court ordered period of

imprisonment for misdemoanor violations with voter registration.

37. fhit aurt orized volunteen are the only means by which Íhese afeored individuals

would have besn able to gain or maint¡in üre right to votc in the past Gensral etection because (a)

time was of the essence, and (b) their physical detention behind steol doors, iron gåtes, reinforced

bullet proof glass, cinder-blooks, and cernent slabs, created an impenetrable banier to these rights.

38: Consequcntl¡ prerial detainees (gt¡ilty only of not being out on bail), and/or

t3
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misdemcanants serving time alleged herein, were dcnicd timety infomadon and access to (a) the

local or Sutc elcction bo¡rd offic€s; þ) a registration site ¡dminisrered by a local board; (c) a mail

canisr; (d) the Motor Vehicle Administration; (e) ¡ vot€r regisrration agency; and (0 the Stare

Board'g online voter registration system in order to timely exercise these rights,

39' Something as simple as providing registration snd voter information upon enfy into

tbe facility, useofa volingkiosk/machin€, ora access todulyauthorizcdvolunteers with a hand-held

devices is sll that was needcd to atleviate at tesst gonre part ofthe problcm because one can rcgister

to vote via ¡nternet accsss -which, unfortunately, is not provided to inmatos but readily rvailable to

the State and loc¡l boards; the Sr¡te and locsl boards refr¡sed to even do that. ,Se¿ Elect, Code $

3-204.1, Et seq., (Onlini voter registration systern).

40' Without timety scswt¡ to State and local board election information, authorized

volunteers, ahd election judges, to assist with registering vorers, and issuing and collecting ballors,

pre'bial detainees, such as Johnson and Palmer, ¡nd those who are serving cou¡1-ordcrod ss¡tencas

of imprisonment for misdemeanor violations, and who were held in rhe custody and conrol of

oiry/counry detent¡on centers¡ inlake and cor¡sctional faciliries throughout Maryland during the

Oeneral Election wsrs denied their right to vots in viotarion ofMaryland Election law, the Maryland

Constitution and Declaration of Riglrts, tbe U.S. Constitution, and applicable constitutionat law as

ñ¡rtherdcscribed bclow; as a direct ¡nd proximate cause of Dofend¡ns f¡ilure to exoroiss ie powcr

and/or satisff its duties by a ttream of ¡cts and omissiqns, Plaintitrs suffered serious and substantial

oonstitut¡onsl injuries, and damages.

GoU,NT Ii 42 U.s.c:.!983 cryrl'. RrcIfIS

couNT I(a): srate const¡turron vroratlons, Artrcre I gg r & 2,

o

l4
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COUNT l(b): Decl¡ratlon of Rlghts Vlolstlons, Artlcle 7 &,24

COUNT I(c): U,$. Constitutlonal Rlghts Vlolations, Flrsr &

Fourteentb Amendment

Plaintiffs incorporate by reference the allegations contained in paragnphs I .40 æ if

fully set forth heroin:

41. That42 U.S.C. 1983 entitled Civil action for deprivation of rights provides:

Every person who, under color of any süa$to, ordinance, regutation,
custom, or usrge, of any St¡te or Tenitory or the District of Columbia,
subjects, or causes lo be subjected, anycitizen ofthe United Stares or
other person within the jurisdiction thereof to the doprivarion of rny rights,
privileges, or immuni¡ies sscured by the Constitution ¡nd laws, shall be
liable lo the party injured in an action at law, suit in equity, or other proper
proceeding for redress, except that in any action brought against a judicial
officer for an ¡ct or omission taken in such oflicer's judicial capacity,
injunctive relief sball not be granted unless a declaratory demee wag
violatcd or declaratory relief wæ unavailable. For the purposes of this
section, any Act of Congress applicable exolusively to the Ðistrict of
Columbía shall be considered to be a statute of the District of Columbia,

42. Maryland Constitution, Article l, g I enrirled Elections to be by ballot;

qualllìcøtlons of voters; eleetion dístt ¡cts provides:

43

All elections shall be by ballot. Except as provided in Section 3 of this
rrticle, every citizen of the United States, of the age of l8 years or
upwards, who is ¡ resident of the State as of the time for the closing of
regisrrtion next preced¡ng rhe elecr¡on, shall be entitled to vgtç i! the
ward pr,election district in which the citi!:gn r€sides at all.plecrions to þl
held in this.State. A ocrson oncc entirlq{ tp vor.e.!n anvelection disrrict.
shall be enti$ed to vote there until the person sh¡ll have acquired a

resiCence in anotller elegtion di¡trict or w-ard in this St¿lg¡

Maryland Constitution, Article l, $ 2pntitled RegÍstrølon of voterc provides:

The General Assembty shall providc by law for a uniform Regisration of
the narnes of all the voters in this $tate, who possess the qualifications
prescribed in this Article, wþich Reqistrâtion sh.gll be conclusive evidence

t5
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vgle at ¡nv,elecrio$ thereaûerJreld in rbii slakr bur no pcrsòn shall votc,
at any elÈction, Federal or Statc, hereafter to be beld in this Stote, or at any
municipal election in the Cityof Baltimorc, unlcss his name appears in the
liei of.rcgisæred votors; the names of all persons shall be added to rhe lisr
of qualified vorsrs by the offïcers of Registration, who have the
qualifications prescribed in thc first s€rtion of this Article, and who ars nor
disqualificd undor the provisions ofthc second and tbird sections rhereof.

44, Maryl¡nd Conslitution, Declar¡tion of Rights Artirtc ? entitled Frce andlrequenr

elections; right of suSrage provides:

Thar tl¡c right of the People ro partioipate in the lngislaturc is the best
security of liberty and.the foundation of all free Govornmenq for this
pufpose, eleotions ought to be free and frequent; ¡nd every clti?qn havins \

,hg.ou.l¡fior,ionr orrr.ribçc bu rb" conrtitu,¡o, ¡.ffif
sufhace.

45' Maryland Constitulion, Dcclaration of Rights Article 24 entitlod Ðue process

[Eq ua I P ro te ctdon/ provides :

Thst no mon ought to bc ¡aken or inrprisoned or disseized of-h.ls.freehqld,
liberties or privileges, or outtawed, or exiled, or.@.
or Éeol¡gEd.of h¡s.l¡fe, liberry or property, Uur Uy tliduOgmenñffi,
or by rhe L¿w of the land.

46. Article 24 embodies the concept of Equal Protection of the taws ro the s¡me

oxlent as the Equal Protection Clause of the Founeenth Amendment to the United St¡tes

Constitution. Murphy v, Edmonds,325 Md. l4Z, 3.S3 (t992).

' 47'. Th¡t the Firsr Amsndment to the u.s. constitution provides:

congress sball make no law respeding an establishmenr of retigion, or
ptohibiting the ûcs exercise thereof; or abridging the frcedom õtspeectr,
or of the press¡ or rhe right of the people peaieauty to assemble, und to 

'

pÊtition the govemment for a redress of Eievancei

48. The rights guaranleed by the First Arnendment atso includes the fr¡ndamÊnnl righr

t6
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to vote. Hornbeck v, Somerset County 8d, of Educ.,295 Md. 597 , 641 ( I gS3),

49, That the Fourteentb Amendment to the U.S. Cons¡itution provides:

All penons born or naturalizad in the Unitid Sates, and subject to the
jurisdiction thereof, a¡e citizens of the United States and of the sta¡e
where in thcy reside. No state shall make or enforce any law which shall
abrídgo the privileges or immunities of citizens of the Unired Sures; nor
shall any state d€prive any person of life, liberty, or property, without duc
process of law;. nor deny to any person within irs jurisdiction the eguat
protection of the laws,

50. By viólating the laws identified and explained in paragmphs I .49, Dcfendants

(collectively, including Linda L¡mone in her capacity as compliance offiÇer, manager, and

supewisor over State elections and local boards, .ree paagraph 6) viotated plaintiffs cloarly

esablished rights under the State and Federal Constitutions identified in Counts I - I(c) above by

ínler alia engaging in a custom, policy and practice of unlawfully denying Plaintiffs their the

right to register, votc, and their right to acosst¡ the batlot, and flat-out denying plaintifrs

afo¡ementioned rights, simply bçcause they are prerial detainees and/or misdemeanants sewing

time; as a result of said denials, Plaintifß h¡ve been deprived of their State snd constitutional

rights æ described thmughout this complaint; that Plaintiffs have suffered extrome hardship and

damages as prenial detainees and/or individuals serving time on misdemeanor offenses,

51. That the St¡tc and local boand csnnot guarantee a fundamental right to

participate in the electoral procoss as berein alleged, then take it away ar rhe s¡me tinre simply

because it may bo only slightly inconvenienced; and lhey cannot estabtish classes ofvoten to

discriminate against and, again, by doing so they violate Plaintiffs rights in Counts I - I(c).

52. That the State and local boards have no compelling reason/intercst for denying

t7
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mutler

53. Thal as a direct and proximale cause of Defendants failurc to cxercisc its power

and/or sati$ry its duties by a seriee of acrs and omissions in violntions of the laws identified in

parrgraphs I '¡0, Pla¡ntiffs suffcred ærious and substantial consrirurional injuries, and damages,

and is seeking any and all applicable rclief availabte under 42 U.S.C. tggg and orhcr raleif as

further described in üc.below ad damnt m clause.

COUNT II

Decla.ratory Relief

Plaintiffs incorporate by rcference the allegatioos cont¡ined in paragraphs I - 53 æ if
ñrlly set forrh herein:

'54, 
That based upon atl of the abov,e, Plaintiffs submir that they ar€ entitted to

declaratory reliefbecause they can prove by clear and convincing evidence that substantial

irrcparablb harm will result if city and s¡¡te pre-trial detaineæ, such as thønselves, and

individuals serving courtordored sentences of imprisonmen¡ for misdemeanor violations, are

impeded Êom exorcising their ñ¡nd¡mental right to vots granted by the Stete and guaranteed by

constirution as identificd above in paragnphs I - 53, by rçason of tlreir detention in o City/State

owned facility.

55' Thst accordingl¡ an ¡ctual controversy exists between the instsnt contÊnding

partieq that antagonistic claims are prpssnt betrveen the partíes involved which indieate

imminent anb inevitablc litigation; and Plointiffs are asscning a legal retarion, sùatus, right, or

r8
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privilege that is being denied by an adversary party, who ¡lso has or asserts a concr€te interest in

it.

56. Tho issues raised by Plaintiffs ar€ not bean rendercd nrcot by tho election, becausc

they are 'bapable of rcpetition, yet evading rsview," storer v. grown,4 I j u.s, 724, 73¡7 n. g.

(1974),quot¡ng Rosarío v. Roclæfeller,410 U.S. 7SZ,7S6n. 5 (19?3).

57 ' That all of the locaUmunicipal, $tatc govemment and public oflicial action

alleged in,Pangraphs l-56 was performed with actualand/or constructive knowledge thrt he

right to vote (and oth€nvise participate in ¡he electoral proccss) is a clearly eshblished

cons¡ihttional right as alleged Nbove, and those rights are/were being dcnied to plaintiffs and

otheß, ¡nd il was done, is being done, and will continue to be done, with deliberate indifferenco

untit they are stopped by some form of court intetuentioq the legislature has atrcady prescribed

their duties and responsibilities by the above enactments but the local/municipal, Stare

Sovemment and public officials charged wíth carrying out the legislative purpose, intent, and

ensuring compliance have rcñrsed to obey and oxecutg dreir legislative m¡ndatcs.

WHDRüFORE, Plaintiffs severally requssls that this court GRANT a judgernent agninsr

Defendanls jointly and/or severally in ¡n amounr that exceeds $?i,000, see Md. Rule 2-305(b),

GRå'NT an award of anorney's fees and punitivc damages if they become applicable; plaintiffs

ñ¡rther regucst that this court QRANT an Order declaring that ail City and State dÊÎention

centercf intakc and conectional facilities under ir jurisdiction shall not impede the rights of

Plaintifft are entitled lo the right to informction abour registering, accessing the ballot and voting

while incarcerated; Plaintiff further r€quests tbat this courr issue and order declaring thar:

a. all pre'riat detainees and individuals sorving a cou¡t-ordered period of

t9
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imprisonment for mísdemeanoroffenses who are eligible lo vole, sh¡ll ræeive an

ofñcial ballo¡ and the oppom¡niry to cast I vote in all upcoming elections ar all

times afforded to ckizens who are not de¡ained;

voting and election information including the opportunity to register shall be

provided witl¡in a reasonable time upon booking into each facility ttuoughour the

State of Maryland within thc jurisdiction of rhis court;

all pre-trial deuiness and individuals serving a court ordered senrence of

imprisonmenr for misdemeanor offenses at a facility owned by the state of

Maryland shall be provided with accurate infonnation and educa¡ion on their right

to vote and the process for exercising that righq

all pre-trial deaineÊs and individuals serving a courr-ordered poriod of

imprircnment for misdomeanor offenses, who are duly registered ro vote, shall be

provided with a oopy of tbe official generalelecrion b¡llot to roview b¡llot

questions, candidates and proposed ñrnding questio¡rs relevant to their

jurisdiction;

the sate snd losal board cover the cosr of providing ballors to all eligible persons

in a timely fashion thar are ctear and legible;

that lhe stats snd local board ascount for and m¡inuin connol over tho balloe

from the beginning of production ro post-eleotion storage and disposirion in

accordance with Elec. Code $. 9-2 I 6 i

that ssch ballot c¡st by all eligible persons in their institutions be counred;

c.

d.

e.

f,

g.

20
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that the State and local boards provide r polling place in each facility to allow an

efriciant voting process and reducc tbe possibility of missing ba[ob, inegulariries

or allegations of disenftanchísemenr.

Plaintiffs also request ¡hat this courl GRANT such other and ñ¡rther rclief in law or equity

deerned fair ¡¡rd

J

TH.E LA1V OFF|C0 OFJ. WYNDAL GORDON, p.A.
20 South Charles Sreot, Sui¡e 400
Baltimore, Maryland 2 l20l
4l'0.332.4t2t
Co-counse I þr P løln tiffs

Lato¡a
Of Counsol to THE LAW OFFTCE OF
A, IrlvIGUl PETT|T, P,A.
3606 Liberty Heights Avenue,
Baltimore, Maryland 2 I Z I 5

4t0.542.s400

M
RiuA & ASSOCIATES, LLC
14714 Main Streer
Upper Marlboro, Maryland 207T2
30t,979.7427
Co-Cou ns el þr P lai nt ífis

o

h.
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Lanet Scon
THE LATVOT'FTCEOT
P.O. Box 471321,
Ðisrict Heighrs, Marytand 20253
202.526.4808
Co-Counsel for P I aî nt tlls

22

Case 8:17-cv-02867-DKC   Document 8-2   Filed 10/11/17   Page 23 of 26



t,â
l'.,

''5t

r.n

oo
"!r
"!r

IN THD CIRCUIT COURT FOR PRINCE GSORCE'S COUNTY

MELVIN JOHNSON
14610 Man-O.War Drive,
Bowie, Maryland 20721

Plaintiff

QAAREE PALMER
6212 Ferore Way
Baltimore, Maryland 2 I 224

Plaintiff

PR¡NCE GEORGE'S COT'NTY
BOARD OT ELECTIONS
I 100 Merc¡ntile Lane
Suite I l5A
l¡rgo, Maryland 20774

MARYLA¡ID STATE BOARI)
OT ELECTIONS
15l lVest Streer, Suite 200
Annapolis, Maryland 21401

Co.Ðefendant

Sente on:
Nancy K. Kopp

CASE#: c 't - Lç,q,ny)

v

I

t

tl

|¡

a

i

I

t¡

a

I

I

ttDefsndant

Sene on: I
Andree Green, County Attomey
PRINCE GEORGE'S COUT{TY OFFICE OF'LA\ry
County Administrarion Building, Roorn 5l2l
14741 GovemorOden Bowie Drive,
Upper Marlboro, MD20772 - 3050 t

I

t

t

I

r¡
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&ÍARYLA N D STATE TRßASUR.ER
80 Calvert StreeÇ
Annapolis, Maryland 2 I 40 I

LINDA H. LAMOND
In her o!ìclal cøpactty øs State Adminlstrator
of Maryland State Eoard of Electìotts
15l West Streer, Suite 200
Annapolis, Marylaod 2 l40l

Co-Defondant r
It'lt t t,llt l,r.ltlt,t I t"lt,ltt.t'lt*ttl lillt+ï'l t tttttt+ttatrt t rt. rrttttrt ttçrrtttr,lr,t *

pEMôNq roR ilrrRy TR|Aþ

Plaintiffs a hial contained herein.

I
THg LA
20 South

OFFICT OT' J. IryYNDAL CORDON
' 
P.A.

Ch¡rles $reeç Suite 400
Baltimore, Maryland 2 l20l
4r0.332.4t2t
Co-cwnselþr

Williams
0f Counssl to THE LAIV OFFTCE OF,
A. DIVIGIIT PETTIT, P.A.
3606 Liborty Heights Avenue,
Baltimorg Marylond 2 12 t5
4r0.542.5400

M
RMA & ASSOCIATES,l,l,c
14714 Main Str,eet
Upper Marlboro, Maryland 20772
30t.979.7427
C o -Cou n s e I þr P ta î n t tfs

o

t

t

t

¡t

rl
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l¡net
Î}TE LAW OFNCE OF
P.O. Box 471323,
District Heights, Maryland 20?53
202.526.4808
Co-Counsel þr Pl atnt ìtþ
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MELVIN JOHNSON, et al.,

Plaintifs,

IvÍARYLAT{D STATE BOARD OF
ETECTIONS, et al.,

'} IN THE

* CIRCI,NT COIjRT

* FORv

rl

rt f t ¡t * i * * ù * rf

MARYLAND STÀTE BOARD OF ELECTIONS' MOTION TO DISMISS
sEcoND AIVTENDED COMPLAINT O& IN TIIE ALERNATM, FOR A MORß

DEFINITE STATEMENT AT{D RSQUEST FOR HEARING

Defendant the Maryland State Board of Elections ("State Board"), through counsel,

and pursuant to Maryland Rules 2-3ll and 2-322, moves to disrniss the second amended

complaint fïled by plaintiffs Melvin Johnson and Qaaree Palmer or, in the alternative, for

a more definite statement. For reasons more fully stated in the acçompanying

memorandum in support of the motion to dismiss or, in the alternative, for a more definite

statement, the second amended complaint should be dismissed because:

l. Plaintiffs faÍl to comply with the Maryland Tort Claims Act and their claims

are baned by sovereign immunity;

2, The second amended complaint improperty sets forth multiple causes of

action in single counts;

3. The second amended complaint improperly does not contain separate ød

* PRINCE GEORGE'S COT}NTY

* CaseNo. CALI6-42799
Defendants

damnwn clauses for each separate cause of action;

4, The second amended complaint was improperly amended;

*

\b

os*'*t
,r$" 8P

\ " \' rr.Ð

. $N ^*'{iÑr! *$f
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5. Plaintifß fail to state a claim upon which relief may be granted; and

6. In the alternative, to the extent that any claim is not dismissed with prejudice,

the second amended complaint is so vague or ambiguous that the State Board

cannot reasonably frame an answer, so Plaintiffs should be required to

provide a more definite statement of their claims.

A memorandum of law, which is incorporated by reference within this motion, and

proposed order are attached.

.IVHEREFORE, all of the reasons stated herein, Defendant, the Maryland State

Board of Elections respectfully requests that its motion be granted and the second amended

complaint be dísmissed, or, in the alternativc, that Plaintifß be ordered to file a more

definite statement of their claims.

REOUEST FOR HEART.Nç

Defendant the Maryland State Board of Elections, by and through its undersigned

counsel and pursuant to Maryland Rule 2-31 l(f), hereby requests a hearing in open court

on the foregoing Motion to Dismiss Second Amended Complaint, or, in the Alternative,

for a More Definite Statement and any response thereto.

2
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Respectfully submitted,

Bn¡nN E. Fnosr¡
Attorney General of Maryland

J

General
200 Saint Paul Place,20th Floor
Baltimore, Maryland 21202
jkuchno@oag.state.md.us
(410) 576-6441

Attorneys for Defendant, Maryland State
Board of Elections

CERTIFICATE OF SERVICA

I certify that on this 3 I st day of August , 2Al7 , copies of the defendant Maryland

State Board of Elections' Motion to Dismiss or, in the Alternative, for a More Def¡nite

Statement and Request for Hearing, proposed order, and supporting memorandum were

served by first-class mail, postage prepaido on:

J. Wyndal Gordon, Esquire
20 South Charles Street, Suite 400
Baltimore, Maryland 21201

Latoya Francis-Williams, Esquire
3606 Liberty Heights Avenue
Baltimore, Maryland 2l2ls

Raouf M. Abdullah, Esquire
14714 Main Street
Upper Marlboro, Maryland 2A772

tlr*
J
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Lanet Scott, Esquire
P.O. Box 471323
Disfrict Heights, Maryland 207 53

J
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MELVIN JOHNSON, et al.,

Plaintiffs

MARYLAND STATE BOARD OF
ELECTIONS, ef a/.,

Defendants

* IN THE

* CIRCUIT COURT

* FOR

* PRINCE CEORGE'S COUNTY

* Case No. CALI6-42799

t
t t t¡ t ¡1.

v

* t rt t * * ¡¡

ORDER

Upon consideration of the defendant Maryland State Board of Electionso Motion to

Dismiss the Second Amended Complaint or, in the Alternative, for a More Definite

Statement, as well as any opposition thereto and a hearing in open court, it is this

_ day of

George's County,

zÙn, by the Circuit Court for Prince

ORDERED that said Motion is hereby GRANTED; and it is turther

ORDERED that the Second Amended Complaint is DISMISSED.

Judge

5
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MELVIN JOHNSON, et al.,

PlaÍntffi

v

ÌVTARYLAND STATE BOARD OF
ELECTIONS, ef a/.0

Defendants

l. * t # *

IN THE

CIRCUIT COURT

FOR

* PRINCE GEORGE'S COUNTY

{. Case No. C,ALI6-42799

*
¡1. tl3 * * ìl *

:r

t

r¡

t

MEMORANDUM IN SUPPORT OF MARYLAND STATE BOARD OF
ELECTIONS' MOTION TO DISMISS SECOND AMENDED COMPLAINT OR,

IN THE ALTERNATIVE, FOR A MORE DEFINITE STATEMENT

For the reasons explained below, the Court should dismiss all claims brought against

Defendants, the Maryland State Board of Elections ("State Board") and Linda H. Lamone,

State Administrator of Elections,l by plaintiffs Melvin Johnson and Qaaree Palmer or, in

the alternative, order that Plaintifß fîle a more definite statement of their claims. The

second amended complaint, filed in contravention of the Maryland Rules, fails to comply

with the Maryland Tort Claims Act, improperly contains multiple causes of action within

single counts, neglects to assert an ad damnumclause for each causÊ of action, and fails to

state a claim upon which relief can be granted, including as to punitive damages. To the

extent the entire complaint is not dismissed with prejudice, Plaintiffs should be ordered to

provide a morç definite statement.

I Ms. Lamone has not been served with a summons and complaint.
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STATEMENT OF FACTS

Applicable Voter-Registration and Absentee-Ballot Application Deadlines

Voter-registration deadlines are set by statute and vary according to the method of

registration. The closing deadline for the 2016 Prssidential Election was October 18, 2016,

for applications by mail, at a local election board, or at one of the voter-registration

agencies designated by statute. Md. Code Ann., Elec. Law $ 3-302 (closing registration

"beginning at 9 p.m. on the 2lst day preceding an election"). Effective January 1,,2016,

the General Assembly also provided for in-person voter registration duríng the early voting

period, but only at an early voting center in the individual's county ofresidence. Elec. Law

$ 3-305(a). The General Assembly did not authorize the election boards to conduct voter

registration activities elsewhere or by other methods during early voting, which ended on

November 3,2016. .Id. Thus, after October 18, 20l6,any unregistered individual who was

unable to appear in person at an early voting center, for any reason, was not able to vote in

the election. The voter registration deadlines are posted on the State Board's website.2

2 The following question and answers appears on the State Board's website
(http://www.elçctions.state.rnd.us/vofer-fegistration/index,htmll flast visited gg/l?/17):

When may I appty to register to vote?

You can use Maryland's Online Voter Registration System (OLVR)
or submit a voter registration application to your local board of etections or
the State Board of Elections at any time. However, an application must be
postmarked by the voter registration deadline in order to vote in the next
scheduled election. If you submit a voter registration application during the
period that registration is closed, your application will be held at the local
board of elections and processed when registration reopens. The close of
voter registration is:

2
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Once registered, a person may apply for, and then vote, an absentee ballot. The

absentee-ballot-application deadlines are also set by statute, and they, too, vary according

to the way in which the voter applies. Elec. Law $$ 9-301 through 9-312, A voter who

applied by mail or facsimile had to apply by November l, 2016; a voter could apply online

by November 4; and an individual could personally, or by an authorized agent, apply at the

local board of elections until the close of the polls on election day itself. Elec. Law g 9-

305(b), (c). Absentee-ballot provisions do not differentiate between pretrial detainees and

any other voter who, for whatever reason, will wish or need to vote by absentee ballot.

The duties of the State Board and local boards of elections are set forth in the

Election Law Article. Section 2-102(b)(2) provides that the State Board shouldoodirect,

support, monitor, and evaluate the activities of each local board." Section 2-202(b)(ll)

requires a local board to "administer voter registration and absentçe voting for nursing

homes and assisted living facilities in accordance with procedures established by the State

Administrator, subject to the approval of the State Board." Notably, ç 2-2AZ does not

April 5, 2016, for the Presidential Primary Election. If using
Maryland's Online Voter Registration System (OLVR), you have until
9:00pm to submit your application; and

october 18, 2016, for the Presidential General Election. If using
Maryland's online Voter Registration system (OLVR), you have until
9;00pm to submit your application.

You can also register to vote during early voting.To make the voting
process quicker for you, we çncourage you to register to vote by the close of
voter registration. If you can't register by that date, go to an early voting
center in thc county where you live and bring a document that proves where
you live. This document can be your MVA-issued license, ID card, or change
of address card, or your paycheck, bank statement, utility bill, or other
government document with your name and new address.

2

Case 8:17-cv-02867-DKC   Document 8-3   Filed 10/11/17   Page 9 of 53



require or authorize local boards to administer a similar program for detention facilities,

which do not serve as the permanent residence for the inmates temporarily incarcerated in

such facilities. Rather, pretrial detainees may be registered anywhere, including out.of-

state, and it is unknown how many reside in the very same precinct where the detention

facility is located. Indeed, establishing a process for out-of-precinct voting by detainees at

a polling place located in their detention facility would require legislation by the General

Assembly. ,See Md. Const. ffi. I, $ 3(b) (granting power to General Assembly to create a

process for voting at a polling place outside voter's election district or ward).

Factual Background and Procedural History

On November 21, 201r,6, Plaintiffs filed this action against the State Board and the

Prince George's County Board of Electíons, (Dkt. No. l.) On December g,20l6,Plaintiffs

ftled an amended complaint against the State and Prince George's County Boards. (Dkt.

No. 7.) On December 14, 20l6,Plaintiffs filed a second amended complaint and demand

forjury trial. (Dkt. No. 8.) The second amended complaint added the State Administrator,

Linda H. Lamone, as a defendant. Ms. Lamone is sued "in her official capacity." (2d Am.

Compl. 2.) She has not been served with a summons and complaint in this action. On

August 24, 2A17, claims against the Prince George 's County Board of Elections were

dismissed. (Dkt.33.)

Plaintiff Melvin Johnson is a resident of Prince George's County "who is cunently

being detained in the Prince George's County Department of Conections . . . ,, (2d Am.

Compl. 3 tl2.) He claims to have standing bascd on allegations that "he is an eligible but

unregistered voter who was denied the right to register, access to the ballot and the right to

4
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vote ín the November General Election by the City and State Boæd of Elections." (2d Am.

Compl. 5 11 7.) Plaintiff Qaaree Palmer is a resident of Prince George's County '\ryho is

currently detained in the Prince George's County Department of Conections . . ." (2d Am.

Compl. 3 tl 3.) He likewise claims to have standing based on allegations thatoohe is an

eligible but unregistered voter who was denied the right to register, access to the ballot,

and the right to vote in the November General Electíon by the City and State Board of

Elections," (2d Am. Compl.5 T 8.)

The second amended complaint alleges a "lack of a State strategy governing inmate

voter registration" (2d Am. Compl. 7 11 15) and that there is noooofficial local or statewide

policy, procedure, or plan to register eligible voters by the October 18, 2016 deadline, or

distribute ballots, absentee or otherwise, to pre-trial detainees or convicted misdemeanants

who are registered voters and wish [to] exercise the right to vote . . ." (zdAm. Compl. 7-8

11 17). The complaint further alleges that there was no plan to permit eligible pretrial

detainees to register and vote; permit incarcerated eligible misdemeanants to register and

vote, and "confrrm the number of inmates who are eligible and wish to register and vote in

upcoming elections." (2d Am. Compl, 7 n 1,6,) Plaintiffs allege that the State's correctional

facilities, county detention centers, and State and local boards of elections do not provide

information to inmates about voting, voter eligibility, or voter registration or "access to the

ballot." (2d Am. Compl. 8-9 T 21.) With respect to plaintiffs Johnson and Palmer, in

particular, the complaint alleges only that

[w]ithout timely access to State and local election information, authorized
volunteers, and election judges, to assist with registering voters, and issuing

5
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and collecting ballots, pre-trial detainees, such as Johnson and Palmer, and
those who are serving court-ordered sentences of imprisonment for
misdemeanor violations, and who were held in custody and control of
city/county detention centers, intake and correctional facilities throughout
Maryland during the General Election were denied their right to vote in
violation of Maryland Election Law, the Maryland Constitution and
Decla¡ation of Rights, the U.S. Constitution, and applicable constitutional
law . . . as a direct and proximate cause ofDefendants [sic] failure to exercise
its [sicJ power and/or satisfu its [sic] duties by a stream of acts and
omissions .. .

(2d Am. Compl. 14 T 40) (emphasis in original).

Count I of the second amended complaint first incorporates therein four distinct and

separately labelled sectionso each alleging violations of different sections of the Election

Law Article. Those allegations assert violations of: $$ 3-102 (2d Am. Compl. 10, tlll 24-

26):2-202 (2d Am. Compl. l0-1 l, nn27-25);2-102 (2d Am. Cornpl. I l-13, 111129-3a); and

3-201 (2d Am. Compl. 13-14, llI 35-40). Compounding the confusion, each of these

distinct sections apparently attempts to incorporate the allegations contained in previous

paragraphs but does so in an unnumbered paragraph not tied to a particular cause of action.

(2d Am. Compl. 10, 11, 12,13.)

Next, what is apparently Count I purports to bring claims for violations of42 U.S.C.

$ 1983 (Count I), then sets forth what appear to be other causes of actions identifred as

Article I, $$ I and 2 of the Maryland Constitution (Count I(a)), Articles 7 and 24 of the

Maryland Declaration of Rights (Count I(b)), and the First and Fourteenth Amendments of

the United States Constitution (Count I(c)). (2d Am. Compl. l4-15.) Plaintiffs allege

generally that, by

violating the laws identifïed and described in paragraphs I - 49, Defendants
. . . violated Plaintiffs [sicJ clearly established rights under the Stare and

6
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Federal Constitutions identified in Counts I - I(c) above by inter alía
engaging in a custom, policy and practice of unlawñrlly denying Plaintiffs
their [] right to register, vote, and their right to access to the ballot, and flat-
out denying Plaintifß [sicJ aforementioned rights, simply because they are
pretrial detainees and/or misdemeanants serving time; as a result of said
denials, Plaintiffs have been deprived of their State and constitutional
rights. . .

(2d Am. Compl. 17 f 50.) Plaintifß seek damages for their alleged "serious and substantial

constitutional injuries." (2d Am. Compl. l8'1153.)

Count II of the second amended complaint is framed as seeking declaratory relief.

(2d Am. Compl. 18.) In addition to demanding compensatory and punitive damages, as

well as attorney's fees, Plaintiffs request that the Court declare that

a. all pre-trial detainees and individuals serving a court-ordered period of
imprisonment for misdemeanor offenses who are eligible to vote, shall
receive an official ballot and the opportunity to cast a vote in all upcoming
elections at all times afforded to citizens who are not detained;

b. voting and election information including the opportunity to register shall
be provided within a reasonable time upon booking into each facility
throughout the State of Maryland within the jurisdiction of this courr;

c. all pre-trial detainees and individuals serving a court-ordered sentence of
imprisonment for misdemeanor offenses at a facility owned by the State
of Maryland shall be provided with accurate information and education
on their right to vote and the process for exercising that right;

d. all pre-trial detainees and individuals serving a court-ordered period of
imprisonment for misdemeanor offenses, who are duly registered to vote,
shall be provided with a copy of the official general election ballot to
review ballot questions, candidates and proposed funding questions
relevant to their jurisdiction;

e. the State and local board cover the cost of providing ballots to all eligible
persons in a timely fashion that are clear and legible;

f. that the State and local board account for and maintain control over the
ballots from the beginning of production to post-election storage and
disposition in accordance with Elec. Code g 9-216;

g. that each ballot cast by all eligible persons in their institutions be counted;

7
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h. that the State and local boards provide a polling place in each facility to
allow an efficient voting process and reduce the possibility of missing
bal I ots, irregularities or al legations of di sen franchisement.

(2d Am. Compl. 19-21,)

ARGUMENT

I. Srlxolno AND ScoPE oF REvIElry.

The Court properly grants a motion to dismiss pursuant to Rule 2-372(b) if "the

allegations [in the complaint] and permissible inferences, if true, would not afford relief to

the plaintiff, í.e,, the allegations do not state a cause of action for which relief may be

granted." State Ctr., LLC v, Lexington Charles Ltd. P'ship, 438 Md. 45l, 496-97 QA14)

(citation omitted). "ln Marylaod, . . . dismissals for failure to state a claim are not limited

to those cases in which 'it appears beyond doubt that the plaintiff can prove no state of

facts in support of his claim which would entitle him to relief."' Maníkhi v. Mass Transít

Admín.,360 Md. 333,343 (2000) (quoting Conley v, Gibson,3s5 U.S. 41,45-46 (1957),

abrogated by Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 561-63 Q0A7) (other citations

omitted)); see Twombly,550 U.S. at 554-61 (adopting "plausibility" as minimum

requirement for factual allegations in a complaint). Instead, Marylandos pleading standard

requires, at a minimum, "a concise statement of facts that will identif for the professional

reader, be it adverse counsel or the courto the cause of action that is being asserted.o'

Maníkhí,360 Md. at 343, On the other hand, "[t]he well-pleaded facts setting forth the

I
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cause of action rnust be pleaded with sufficient specificity; bald æsertions and conclusory

statements by the pleader will not suffice." state ctr., LLC,438 Md. at 497.

"[T]he court's analysis of the motion [to dismiss isJ limited generally to the four

corners of the complaint and its incorporated supporting exhibits, if any." /d. Although "a

court must assume the truth of, and view in a light most favorable to the non-moving party,

all well-pleaded facts and allegations contained in the complaint, as well as all inferences

that may reasonably be drawn from them," íd. at496,"any ambiguity or uncertainty in the

allegations bearing on whether the complaint states a cause of action must be construed

against the pleader." Sharrow v. State Farm Mut, Auto. Ins. Co.,306 Md. 754,768 (1986).

II. PUnvTmTS FAIL To CoMPLY wITH THE MARYLAND ToRT CT¿Tus AcT
AND THDIR CUUVTS ARE BARRED BY SOVUNEICN IMMUNTTY.

The defendants are a State agency and the State Administrator of Elections, in her

official capacity. As a general matter, the State of Maryland, its agencies and

instrumentalities, are immune from tort suits in the absence of a legislative waiver of that

immunity. Mítchell v. Housing Auth. of Baltìmore City,200 Md. App. 176, 185 (201l)

(citing Katz v. llashington Suburban Sanitary Comm'n,284 Md. 503, 507-08 (1979).

The Maryland Tort Claims Act ("MTCA") effects a limited waiver of the State's

sovereign immunity and applies to all torts, including those based on constitutional

violations. Lee v. Clíne,384 Md. 245,256 (2004) ("The current language of the Maryland

Tort Claims Act plainly appears to cover intentional torts and constitutional torts"). Under

the MTCA, the sovereign immunity of the State is not waived unless a litigant complies

with the conditions precedent of the MTCA, notably frling a notice of claim with the State

9
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Treasurcr and denial of that claim by the Treasurer. ,See Md. Code Ann., State Gov't $$

12-106(b), 12-108 QAI4 Repl. Vol.). Satisfaction of this notice requirement is a condition

precedent to a waiver of the State's sovereign immunity. Híggìnbotharn v, Pub. Serv,

Comm'n, 412 Md. I 12, 137 (2009). "[C]ompliance with the notice statute should be

alleged in the [complaint] as a substantive element of the cause of action." Medore v.

Baltímore County,34 Md. App. 340, 346 (1976) (citations omitted).

Plaintifß' operative complaint does not properly allege satisfaction of this condition

precedent to suit. It fails to allege specifrc facts regarding notice to the Treasurer, nor make

any allegations concerning disposition of the claim by the Treasurer. The conclusory

allegation that a 'Notice of Intent was duly served upon the proper officials," 2d Am.

Compl. 3 1l I, is inadequate. See Lloydv, General Motors Corp.,397 Md. 108, 121 (2007)

("Mere conclusory charges that are not factual allegations may not be considered" when

determining whether a complaint has alleged facts sufficient to state a claim). Plaintiffs'

failures to plead satisfaction of the conditions precedent to filing suit subjects the second

amended complaint to dismissal,l Hansen v. City of Latrel,420 Md. 670, 684 (2011)

(stating that a plaintiff must affirmatively plead, in the complaint, satisfaction of a

condition precedent, including compliance with notice provision of a tort claims act).

3 Because what is labelled as Count II, purportedly seeking declaratory relief,
incorporates all claims in preceding paragraphs and requests compensatory damages, 2d
Am. Compl. 18, 19, the entire second amended complaint is subject to the dictates of the
MTCA and should be dismissed.

l0
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UI. Tnn ConnrLArNT Ilwnornnly Surs FoRTrr Mulrrpls Ctusps on
AcrroN nq Sllllclg couNTs,

The complaint should be dismissed for its failure to meet a fi.¡ndamental rule of

pleading: each cause of action must be asserted in a separately numbered count. Md. Rule

2-303(a). Where a complaint alleges more than one cause of action, each cause of action

must be pleaded in a separately numbered count. Kee v. State Highway Admín, 3 t3 Md.

445 (19S8). Plaintiffs did not do so, rendering the second amended complaint fatally

deficient, and it should be dismisse d, Hines v, French,l5T Md. App. 536 (200a); Tavakoli-

Nouriv. State,139 Md, App.716 (2001).

A jumbled conglomeration of disconnected claims, the pleading here attempts to

combine multiple causes of action into single counts. It incorporates claims for violations

of various sections of the Election Law Article: $$ 3-102 (2d Am, Cornpl. I0):2-202 (2d

Am.Compl. 10); 2-102(2dAm.Compl. ll);and 3-201 (2dAm.Compl. l3)within"Count

I." That "count" purportedly asserts that the defendants violated not only 42 U.S.C. $ 1983,

but also includes a hodgepodge of "State Constitution Violations, Article I $$ I &.2:'

"Deslaration of Rights Violations, Article 7 &.24,* and U.S Constitutional Violations, First

& Fourteenth Amendment." (2d Am. Compl. 14- l S.) Given its disregard of basic pleading

requirements, the second arnended complaint should be dismissed.

IV. THE CoMPLAINT lprrRopnnLY DoEs Nor Coxuuv SnpIn¡TE AD
D¿u¡'tuu CLAUSES FoR EAcH Srren¡,rB Ctusn oF AcrIoN.

The deficiencies and uncertainty created in Plaintiffs' apparent attempts to plead

multiple causes of action compel dismissal for another reason: the complaint improperly

contains a single prayer for relief. Rule 2-305 requires that "[a] pleading that sets forth a

l1
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claim for relief . . . shall contain a clear statement of the facts necessary to constitute a

cause of action and a demand for judgment for relief sought." The complaint must make

"a demand for judgrnent for relief sought." Bijouv. Young-Battle,l85 Md. App,268,287-

88 (2009) (quoting Md. Rule 2-305). The Court of Appeals endorses the view that "'if the

pleader seeks different relief based upon the nature of the legal theory alleged to support

it, the claim for relief is included at the conclusion of each count of the pleading."' Scott

v. Jenkins, 345 Md. 21, 31 (1997) (quoting Paul V. Niemeyer & Linda M. Schuett,

MeRvmND RuLES Corvtr¿E¡¡rARy, at 179 (3d ed.2003)).

Here, the second amended complaint contains a single ad damnumclause, at the end

of the pleading and within a count which purports to seek a declaratory judgment. (2d Am,

Comp. 19-21.) That prayer for relief seeks not only equitable remedies through the

imposition of various directives, but also compensatory andpunitive damages. The request

for punitive damages stands as especially problematical because it violates the standard

requiring that a plaintiff make a specific demand for punitive damages. Scott,345 Md. at

37. For its failure to meet the fundamental pleading rule requiring separate ad damnum

clauses for each cause of action, the complaint should be dismissed.

V. Tun CovTPLAINT lvAs IMPRoPERLY Aprnxpno AND SHoULD BE
Dlsrvussgo.

Plaintifß failed to comply with dictates of the Maryland Rules in filing the second

amended complaint. Rule 2-341(d) provides that "[i]f a new pafy is added by amendment,

the amending party shall cause a summons and complaint, together with a copy of all

pleadings, scheduling notices, court orders, and other papers previously fîled in the action,

t2
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to be served on the new party." Rule 2-3aIþ) states that "[uJnless the court orders

otherwise, a party filing an amended pleading shall frle at the same time a comparison copy

of the amended pleading showing by lining through or enclosing in brackets material that

has beçn stricken and by underlining or setting forth in bold-faced type new material."

Neither of these requirements has been satisfied. The second amended complaint

added State Administrator Linda Lamone as a defendant. She has not been served with a

summons or complaint, much less any other paper filed in this action. No affrdavit of

service on her appears in the docket. And while a second amended complaint called a

"Redline Copy" was sent out, that version contains no mark-up distinguishing it as a

comparison copy. (See Exh. A attached hereto.) Because Plaintiffs neglected to comply

with these basis rules provisions, their second amended complaint should be dismissed.

VI. Tttp Con¡TpLAINT Fuls ro SIATE A CLAIM upoN wnrcn RELTEF Cex Bn
Gnlxrno.

The second amended complaint should be dismissed for failure to state a claim upon

which relief may be granted because it fails to state those facts "necçssary to show an

entitlementto relicf." B & P Enters, v. overland Equip.Co.,l33 Md. App. 583,621 (2000)

(citation omitted). "Mere conclusory charges that are not factual allegations may not be

considered" when determining whether a complaint has alleged facts sufficient to state a

claim. Lloydv. General Motors Corp.,397 Md. 108, 121 (2007).

Both plaintiffs allege that they are not registered voters, although they were eligible

to register while they were detained in the Prince George's County Department of

Corrections at the time of the November 2016 general election . (zdAm. Comp 1,,2n2,3.)

l3
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Each claims to have standing based on allegations that "he is an eligible but unregistered

voter who was denied the right to register, access to the ballot, and the right to vote in the

November General Election by the City and State Board of Elections," (2d Am. Compl.4-

5 TI 7, 8.) Neither offers any factual support for that allegation nor explains how any

particular policy of a defendant "denied access to the ballot and the right to vote." Nor

does the complaint identifu any illegal act by the defendants nor any omission of an act

required by law, generally, or with respect to the individual plaintiffs. The complaint does

not contain any factual allegations in support of Plaintifß' claims. The gener alized,

conclusory allegations in the complaint are insufficient to survive a motion to dismiss.

state ctr., LLC,438 Md. at 497 (stating that "well-pleaded facts setting forth the cause of

action must be pleaded with sufficient specificity" and that "bald assertions and conclusory

statements by the pleader will not suffice").

A. Plaintiffs Have Not Stated A Claim Under Sl2-202of the Election
Law Article.

The foundation of Plaintiffs' claims lies in their allegations that Defendants violated

Maryland's election laws, (2d Am. Compl. lS T 53) ("That as a direct and proximate cause

of Defendants failure to exercise its power and/or satis$ its duties by a series of acts and

omissions in violations of the laws identified in paragraphs 1,40, Plaintifß suffered . , .

injuries, and damages . . ."). That foundation crumbles, howevsr, and, with it, the second

amended complaint, because Plaintifß cannot state a claim upon which relief can be

granted for violations of these statutes.

t4
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Section 12-202 of the Election Law Article allows a "registered voter" to seek

judicial relief from any act or omission relating to an election íf theact or omission is

inconsistent with the election laws, ífthe act or omíssion "rnay change the outcome of the

election," and fthe voter does so within l0 days after the act or omission became known

to the voter. Id, As explained below, neither Mr. Johnson nor Mr. Palmer is a "registered

voter," so their 5 12-202 claims and their causes of action founded on those claims should

be dismissed. Even were Plaintiffs registered voters, their complaint does not satisf any

of those three conditions that a registered voter must meet in order to sue under S l2-2A2.

First, the complaint does not establish an act or omission by the election board that

is inconsistent with Maryland's election laws. Instead, Plaintiffs protest the lack of a law

or regulation that would require the election board to provide outreach services targeted to

the needs of pretrial detainees. (2d Am. Compl. 7I'lJ 15, 17.) With regard to Plaintiffs'

claim that the voter registration application and absentee ballot registration deadlines are

inconsistent with the voting rights of pretrial detainees and those imprisoned for

misdemeanor convictions, neither that law nor any other permits the election board to

extend the voter registration and absentee ballot deadlines for that sub-set of detainees and

create a polling place before an election. The Election Law Article regulates the conduct,

location, and dates of voter registration, voting, and absentee voting, and the election

boards' authority to act derives from that Article. As explained by the Court of Appeals,

"[aln agency's authority extends only as far as the General Assembty prescribes. " Thanner

Enters., LLC v. Baltimore County,4l4 Md. 265,276 (2010). The General Assembly has

not prescribed the measures sought by Plaintiffs; any reçourse is legislative, not judicial.

t5
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For example, Plaintifß' proposal of "a voting kiosk/machine, or . . . access to duly

authorized volunteers with a hand-held devices [sic]," 2d Am. Compl. 14 11 39, does not

establish a violation of the election laws that the defendants administer.

Second, the complaint advances no allegation that any act or omission by

Defendants would have changed the outcome of the 2016 election. Plaintiffs therefore fail

to assert the requisite allegations to make a claim.

Third, as to the timeliness condition, Plaintifß make no allegation that they did not

know about Maryland's longstanding absentee voting laws in time to sue within the 10-

day deadline imposed by $ l2-202(b)(1) of the Election Law Article. But neither the fact

of pretrial detention nor the absentee ballot and voter registration application procedures

and deadlines sprang into existence on October 18,2016, the registration deadline for the

2016 election, Regardless of Plaintiffs' actual knowledge of these voting procedures,

ignorance is no excuse where the relevant facts are readily discoverable. See Abrams v.

Lamone,398 Md. 146, 159 n.l8 (2007) (under Elec. Law ç 12-202, plaintifß could not

avoid triggering limitations period by failing to inform themselves of relevant facts).

Plaintifß cite no banier to their own ability to ascertain the statutory deadlines and

procedures applicable to the voter registration and absentee ballot process. As recognized

in Baker v, CI'Malley, the "very short time limits for filing a suit challenging an aspect of

an election pursuant to [Elec. Law] $ l2-202(b)" reflect a public policy "that all such claims

must be presented on an urgent basis," Baker v, o'Malley,2l7 Md. App. 288, 296, cert.

deníed,440 Md. ll5 (2014). This public policy is based on "the urgency of resolving

uncertainties about elections expeditiously," Id, Because Plaintifß fïled suit on November
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21,2016, more than ten days after the alleged violations \ilere or should have been known

to them, their election law claims are barred.

B. An Unregistered Voter Has No Statutory Standing to Bring a

Claim Under $ 12-202.

To have standing to sue, a plaintiff must have "suffered an injury in fact that is fairly

traceable to the defendant's conduct and that is likely to be redressed by a decision in the

plaintiff s favor." State Ctr,, LLC,438 Md. at 491 (internal quotation marks and citations

omitted). "[TJhe claimant alone is responsible for raising the grounds for which his right

to access to the judiciary system exists." State Ctr., LLC,438 Md. at 517. See, e.g., Kendail

v. Howard County,43l Md. 590, 607-08 (refrrsing to address taxpayer standing because

petitioners did not assert it).

The complaint alleges no facts supporting Plaintifß' statutory standing to assert a

claim under ç 12-202 of the Election Law Article. Plaintiffs lack standing to bring any

claim, including one under ç 12-202, because that statute provides a remedy, and standing,

only to a registered voter. Suessmannv. Lamone,383 Md. 697,712 (2004). They are

admittedly unregistered. Therefore, to the extent that Plaintiffs assert claims for violations

of Maryland election laws, such claims should be dismissed.

C. The Complaint Fails to State a Claim for Punitive Damages.

Although demanding punitive damages, the second amended complaint lacks any

of the necessary factual allegations to support that claim. Any such claims should be

dismissed. The admonitions of Scott v;. Jenkíns equally apply here:

In sum, in order to properly plead a claim for punitive damages, a plaintiff
must makc a specific demand for that relief in addition to a claim for damages

t7
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generally, as well as allege, in detail, facts that, if proven true, would support
the conclusion that the act complained of was done wíth 'actual malice,'
Nothing less will suffrcc.

Scott,345 Md. at37. "Actual malice" means "conscious and deliberate wrongdoing, evil

or wrongful motive, intent to injure, ill will or fraud." Owens-lllinoís, Inc, v, Zenobia,325

Md. 420, 460 (1992). No such factual allegations are asserted. Because the second

amended complaint lacks any of the factual allegations supporting the claim for punitive

damages, such claims should be dismissed for failure to state a claim upon which relief can

be granted.

VII. IN tun Ar,rrnx¿rrvg, PLAINTIFFs SHouIn I{E.PLEAD Wulrrvgn
Curms IN TrrE Coivrpt tuvr SuRvwE,

Should the Court not dismiss the entire Complaint with prejudice due to the

aforementioned deficiencies, it should order that Plaintifß subrnit a more definite statement

for any surviving portion. In its current form, the second amended complaint is so vague

and ambiguous in its allegations that Defendants cannot reasonably be required to frame

their responsive pleading.

Rule 2-322(d) accurately describes the complaint as it relates to the State Board: "[f

a pleading to which an answer is permitted is so vague or ambiguous that a party cannot

reasonably frame an answer, the party may move for a more defînite statement before

answering." See G & H Clear@ & Landscaping v. l4lhítworth,66 Md. App. 348, 354

(1986) ("the proper method of complaining about vagueness is a motion for more definite

statement"). As stated above, the second amended complaint abounds in its lack of clarity,

Most fundamentally, the defendants cannot assess whether they would answer four or more

t8
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distinct claims under the Election Law Article, as well as separate and multiple causes of

action under the Maryland Constitution or Declaration of Rights, several causes of action

under the U.S. Constitutiono and multiple claims under 42 U.S.C. $ 1983. See .álbríght v.

Oliver,5l0 U.S. 266,271(1994) ("Section 1983 'is not itself a source of substantive

rights,' but merely provides 'a method for vindicating federal rights elsewhere confened.'

The first step in any such claim is to identiû/ the specific constitutional right allegedly

infringed.") (Citations omitted).

The conduct constituting the basis for each of these alleged causes of action stands

equally murky: Plaintifß should be required to set forth the facts which they allege support

each respective cause of action. Thus, for example, they should speciff which of their

claims are founded on federal law and which purported rest of violations of state law. The

complaint now exists as a bollix of multiple assertions contained in what appears to be a

single count, but fails to tie specific causes of action to specific allegedly improper and/or

illegal conduct by the defendants. Emblematic of its enors, the complaint attempts to pin

liability on an unnamed and unspecified "City" Board of Elections. (2d Am. Compl. 4, 5

llfl 6, 8) ("[Plaintiff] was denied the right to register, access to the ballot, and the right to

vote in the November General Election by the City and State Board of Elections.").

As set forth above, the complaint improperly doçs not seek specific relief as to each

cause of action, forcing Defendants to guess which remedy is sought for each action,

inaction or conduct, The cause of action for a declaratory judgment, for example,

incorrectly seeks monetary damages, including punitive damages. Before pleading,

19
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Defendants are "certainly entitled to know" what is at stake in this action. See G & H

Clearing & Landscaping,66 Md. App. at357,

Plaintiffs neçd to set forth each of their claims clearly, supported by factual

assertions, in distinct causes of action. They should specifi the damages sought for each

such claim. Any allegations concerning compliance with requirements under the MTCA

need to be specifically spelled out in factual assertions, rather than broad generalities. And

they should not include extaneous allegations and claims which are baned as a matter of

law. These are all matters as to which Plaintiffs should be ordered to provide a more

definite statement. Id. (A defendant reading this Declaration would really have no way

of knowing how properly to answer it."). For these reasons, any part of the second

amended complaint which the Court does not dismiss should be subject to re-pleading.

2A
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CONCLUSION

The second amended complaint should be dismissed. In the alternative, the Court

should order that Plaintifß provide a more definite statement as to any claims not

dismissed.

Respectfully submitted,

BRnN E. Fnosu
Attorney General of Maryland

General
200 Saint Paul Place, 20th Floor
Baltimore, Maryland znïz
j kuchno@oag.state.md.us
(410) s76-644t

Attomeys for Defendant, Maryland State
Board of Elections

J
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MÁ R.YLÂ,J.{D STå,TE TREA$ U RER
80 Calvcrt Sheet,
tulnapolis, Maryland 21401

LI$OA H, L.{MONü i
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NCIW COMIS, Plaintifft Mslvin Jqhnson and Qaarec Pulmer, joinrly and scverally, by and

tlrougb tl¡sirartorÍç)s, J, wyndal oocdon ofTH0 LÅ,lv oFEIcE orJ. wyl{DAL GCIRDtN,

P.Ân Letoya Fr¡ncí¡-willinms of counscl ro lllE LÂw CIsilcE oFA. DW¡GHT FITT¡T,

P..{., Raouf M. Á,bdull¿b, oi RM,4, & AssoclÀrüs, LLc, and Lanct scott of ru[ LÀw
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696-97 (?004), fetder v. casey,4g7 tJ.$, 't 
3 I (tggg), s.re alro 4? u.$.c. $g t 983, t9gg, Md. tonsr

Ërî' t ç$ I (Dlcctivc Franchisc fQualificationsl) and ? (Vorrr RcgisrntionJ, Md, Þrcl of Righrs aræ.
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,JI, I
,{mendmcnt{EqualPoræction}, NoliccoflnlÇntwasdulyscrvedupontheprûpcrgñicíalsvi¡åcrd

delrver¡ under CJP $ 5-304, end SG 0ü I ?. I 06 and I Z- I û8.

IT. .TARTTES

Plalntiffs incoçorate by reference the atlegations containqd in prragraph onc as if futly sct

forth hsroin;

2, PlaintitrMclvin Johnson, and others similrrlysiturtod, is rn unægivtcrcd but eligiblc

voler and re¡ídsnt of rhe Counry of Prince 0eorge'$, sfarc of Marylaud, and citizcn of thu Unircd

sr8t05 \?hO ir cuncntly bcing dcÞined in the Princa üeorgc's county Ðeparrment of conscrisns

under IÐ#; 2t?l97,

3' Flaintiff Qrarcc Paimer, and olhers similarly riruarcd, ir an unrcgistercd bur elÍgibte

votËr ¡nd rssÍdcnt of thc County of Princc teorge's, $rorc of l,îuryland" and eitl¡cn olthc unítcå

Stntes who is cunenlly being dctaincd in the Princc oeorge's Counry Þcpnrrmcnt of concctions

undsr IÐ#: 034059.

4, Thst Þefçndsnt, princc Georgc's County goard of Elccdons (,,Çounty Boa¡d,, or

"tocal board'J, is au&oriæd by $tate Elçction laws ro maks n¡tËs sonsistenl with Sr¡te laws to

cnsurg the propø ond effralent rcgistratíon of vofen and conduct oÍ elestions; il is, rnter alr.a,

slututorily mssdaþd to: (n) ovenec thc condunt of ¡ll ctcctions hsld ln [prince ocorge,* CountyJ

¡ad cnsurc lhûf the eledions proccss is oonductrd in an open, convcnienl, nnd impanial monner; (b)

ôÈrve ss the lûÇãl boud ofc¡nvasser$ and ccrti[, thÊ resutb ofcach Elcction condusted by the local

bcard; (c) providc to thc general public rímcly information nnd noilcc, by publication or mril,
eonccming votcr rcgistratiou snd dcctions; and (dJ maintEin records in scço¡duncc wírh thc plan

¡¡1

l:!
;i*
',it
r.n

t
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lrÞ
.år

I'n

I I

ûdûpþd by tho Søtc Bosrd undar $ 2-106 of thc Elccrion Articlc. $ee Elcct. Codc $?.2û2, et lcq,

5; Thu Moryland Sl¡tr Bo¡rd of Elccrions {Ëtaw Bonrd) is a sratc sgrncy organizcd

undet th¿ lnwr ofMaryland snd is cbarged with mnnogíng and supcrvising elcetions in the $tsrc and

cnsuring aomplinncc witir ths rquiremenb of the Electlon t¿w Anicle and nny applicablc fedcral

law þ all pçrsofls involved in the elsctions Froccs:¡¡ tha St¡tc Bon¡d's dutics srs inrcr afja lo: (a)

supcrvisc the conduct ofelectisns in ths St¡tç¡ {b) direct, suppon, moniror, !nd cvrluete rhe activitiss

of eãch locel boa¡d; (c) maximize thc use of technology in clcction ldminisrrntion, including rhe

deve lopment ofa ptm forn oomprchensive computerized clcctions rnrnrgemcnt systcm; (d) canvass

md ccniþ thc results ofclec¡ions as prescribed by low; (c) rnakc ¿vailablc to tbc gcncral public, in

a timcly and efficicnt nannsr. ínfornution sn thc cicetonl proccss, and information gathcrcd and

rn¡inraincd regarding ct"cr¡ons; (f) rcceivc, muintain, and scrvc as a dqository for elcotions

documcnls, mrtcrÌals, records, sÍstistiç.s, rpporîs, crrtificåtcs, ptrclsm¡tionj, and otier information

prescribcd by law or rcgulsríon. Eler.t. Codc g2- I 02, et scq.

6, Lind¡ l¿monc is thc St¿ts Administraror cf Elcctíon¡ sututoríly chrrged wirh

maneging and supenising clccrions in the St¡ts ond enruring complinnca wirh tbc requircmmts of

lhc st¡te codc ¡nd any applicsblu lcdersl lsw by all persons involvcd in thc clections procsss, scr

Elcct, Code $2-102; rhc is further charged with zupcrvising irrrer ¿lÍa *rs çpcntions ûf úÌË

Ciry/CounryBCIa¡ds of Ele*tün$, rêå Elecr, Codc Z.¡0j(4).

ge sTå!¡Þltyc

Plaintiffs incorporute by rcfcrencc rhe nllagntíons conrained in paragnphs I . 6 ¡s if
fully scr forth hcrein:

7 ' [{elvín Johnson hos standing because hs is an cligibk but unrcgìstercd voter who

4
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was denicd the right lo register, âcccss to the ballot, and the ríght to vote ín thc November $eneral

Elcction by thc Ciry end Ststc 8o¡rd of Elccrions,

I' Qaucc Palmer hss standing becnusE he is an eligible but unregistcred votcr who

was denied tha right to registe¡ ¡ccsss to the ballot, and the righl m volc in the Novembcr Genersl

Elcction by rhc Ciry md $tste Bosrd of ElEcficnr,

I!'. STATEMENTO$'FACTS

Pl¡intiffs incorpomte by reference the alkgations contained in paragaphs I - I as if

fully set forth hereín:

9. fn Fcbruary, ?016, aflcr öovcmorLarry Hogan (R)'s veto, and s Geneñl Assernbly

cvenidc, Maryiand cn¡oted Election low 3-102(a) and (b), çt scq., r0 resrore voüng righrs to alis.,(.

offenden upon r¿.cnrry into the comrnunily after serving E çourt-ordsffd sentcncc for the felony

conviç¡ion -cvrn ífthsy are çn sctive parole or probation,

10. Under rhis nav law, an individual rnay register to vste if hdshc:

is s citi¡en of rha United Sntes;
is al le¡st 16 ycars old;
is s rssident of rhe Srare Es of thc dny rhe individual
seeks to registcr; and

(iv) registcrs ptr$usnt ro rhis title.

! l. Thc 0cncral Assembly howcvcr can ed out rrçceptions to rhis rule rbgt nctually

rsstored tire voting rights af ovcr 49,000 Mnrylund residenß; rhc cxceptions stafs lhs lollowingl

( I ) has bscn convicte d ofa felony nnd ís cunenrly sewlng
a cûurt-otdercd ssntence of imprisonrnent for th;
convicrÍon;

t2) is underguardianship forrnenraldisabiliry and a courl
of comperenr jurisdiction hrs spcci{ically lound by
clea¡ and convincing evidenco thsr ¡he individual

(t)
(i¡)
(iii)

5
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l,J) I I
16lInol c0rnmunic¡ttë] wilh rr wlth0ut
amommod¡t¡on5f B dËs¡rs rÕ psn¡c¡patä in lhs yating
process; or

(3) hes bcen canvictcd of buying or sclling vot¿s. Sse
Cox, Erin, 'llelc¿ssd fclons gain rjglr ro vole in
Mrrylond afrcr vcto . ovrrride" Enltimore Sun,
Fc!ruary 9, !016 (,ivtare tlnn 40,000 reaewly
released Ìularyland felans wil! regain the right to vateln tlma "lar låis year's elcctlon.',)
h ttp;//www, balri morcsun,co rfncwslmaryltnüpol iii
sr&s,md-felons-vori n g"?t I 60?09_srory" html

¡?' This law couplcd witir otùer Moryland c,lccrion laws rnd ragularions givc not only

c'x-filony affeoders \'/ho scrvsd-out rhcir time, thc righr ro ægisrw md vora, bur it also gives prË-trisl

detãinscs who hsve nol becn convlclcd of rhc chrrgcd ld**{*) resulring in t}rcir prc.rial detention,

thc righl to vslc *so long as thÊy årê not ser.ring Ê court-Õrdcrcd scntfficc of imprisonmcnt for s

felony convicti'n or falr within onc of tln othsr exceprions notsd ¡b{vc.

¡ l' Funhcr' lndividu¡ls who havsbccn dutyconviced, reryed thcirtsrm ofcoun-ordcrcd

scnte¡cc of imprisonmenL erË on pmbatiort/parole, but have becn since rccuscd of violating thcir

tcrm¡ of paroldprobalisn and are sunsfllþ i¡cnrccratsd awaiting a parolc/prubution hcaring to

detcmins wbcthsr suid parole/pnbution has ln lsct be¿n víolatad, åre tr0, cligiblc to ngistËr ûnd

voic.

l4- Furtftermorc, indivídusl¡ who havc becn duly sqnvisted of s misdcmennor (ex, ?d

dsgree assaalq sÕme frlEc offcnscl, elc,) Èæ eligible to rcgisrcr nnd vste whethcr or not rhey arc

currcntlyservingacow-rrder*drcrmofinccrr{ration..l*e,Eg., 
ttnítsdgrate.Ív,ä*s¡¿¡å1,5F,3d

?!6 {4tl¡ Cir' I gg3}, csr¡ dcnled, 5l I iJ's. 1CI0ü (1994) (}rolding rhat coßurìon larv siruplr a¡srulr is

r¡)
1:;.
:åt
.¡.

t.n
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nËither B felony or an "infamous çrime" undcr h{aryland law, tl¡e dcf¿ndant díd not lose hi¡ right to

votç B$ s reñult ofhis ss$sult conviction)..

15. Statc of Maryland Depnrtnrcnr of Conc*ions, houses and hEs in írs custody

hundrsds of individual¡ whorrc cligible to register and votc pursuanr to Marylsnd ståre law ¡s abovp

mcnlionsd wi$in Prlnce Georgens County atone; thc l¡ck of a Statc stategt govcrniug inmate

voter registr¡tion and voting during thl Nove¡nbcr 8, 2016 6encßl Eløtion infrinpd upon thc

fundsñcnt¡l right to votc sf tbess affæted individurls; owx dury to lhs åfïcctcd

individu¿ls who urç to vote and lhs sürurûry

:ndlgl t*Wlurory plqn or pto"çdur* f". "nouringthns innot" uoring {i$t$ u* not.lnfrílggd lpcn

brcausc tlrcy are in rimc on s misdcmcanor convictis¡(¡¡,

16, Ncíthcr thç tiry olEatlimore, the ?3 othcr corr¡rties, nor thc Sratc of Marylond, hnd

an official local or statswidc policy, proccdure 0r plan, fsr their detention ccnrers (incf uding juvtníle

cünters for l6+ y'o,), intnkc and concctional facilitic$ owned, supcrviscd, opcrated tnd or mrnnged

by the Sætc (or local govcmmrnr if applicable), ro:

8- permit pre"riul dctninees who ¡¡c eligible und wi¡h to register and vote rhe
opporruniry to do sc,

b' pcrmit convictcd misdsmscnants serving 0 eourt crdcrcd sütcncc of
imprisonment, who are e ligiblc andwish to-rcgrtertnd uo¡* rl.tr opporrrniry
lo do so, rnd

c, confirm lhe nûrfiber olinrna¡es who nre eligible and wish to mginer and vore
in upcoming clections.

' '7, 
Nor did Baltirnorc Ciry, ths 23 othcr countics, nor drc SralË of Maryland, havc an

offiuial locnl or suÌçwlds polïcy, procedurc, or plan to registcr cligiblc votcn dcsiring ro do so by

tltc octobsr 18, ?0 td dcadline, or diçtribute ballots, ¡bsentee or orherwise, to pre-trial dctsinces or

7
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t
conviclcd rnisdËmcsnan& who åre rçgislerÊd rotsß want¡ng r0 ex$tise thcirrighr to votc duringthc

early voting period, octobcr 2?, l0 t6 - Novcrnber 3, 2016, or Ëtcccioo Ðry, Novembcr g,l0l6,

18. Escsuse of ¡n cligible rcgisu'ant's/vo!cr's usually unforesecn 0r unrinrely åre$ì {nd

pæ'ríal d*cntíon (where a p€rson is hcld despitc lawRrl prcsumpríon of innoccnce until proven

cuitry), it is rrnlikcl¡ and unrtssoneble, to expecl a prc-trial dehinee ro nsil in 0 tímcly rÊquç{t fo

tbÊ ståtË 0r locat baards (in adva¡ce oS or during his/hcrperiod ofdctcntign) for o voterregisg¡tign

applicetion to completc and rcnrm to thc Sutc and/or local board befsrc Elsction Þay, *unlcss

hdlhe, al lhB vËry leasç has bæn notified and infonned of hislher riglrno do so by thc local and

Stnto Boards sfElcctio¡¡ and hasbccn provided the pbyric¡l wherewirbal, financial meanr, and lack

of ímpcdimcnrs to sxsrcisc rhat righr,

l9' It is evcn more unlikcly, snd unreæonoble, to expect tbat withour a local or stntçwide

plan to cnsanchisc thcse affe¡tcd individuals shon of courr intervention" thÊ de¡anti¡n cenre(s) in

Baltimon Ciry, ù¡ ?3 othcrcouotics, or thc co¡rcclion¡l heilities within rhc Sare ofMarylrnd, will

not, and in fau, dtdnor, provide ûei¡ inmates r¡/ith ûn octual ballot tÕ cesl Et m¡imc during eally

voring or elcction day.

?0' As it srãnds now, individuals who wore being held on prc.trial dEtcntion ¡nd u¡able

to makc beit on or aÊcr octobcr 2 7 , zgll,carly vo{in6 ¿nd bcforc thc Novcmber g, 20r6, gcncrar

clcction, werc dcnicd rhc righr to register nndlor votc; ¿nd i.ndividusls who are serving 0 c.urr-

ordcred sentëncc of imprisonnrcnt lor misdcmcanor vists¡io¡s rvere ¡lso denicd tåc right to regislrr

and/or vote.

2l " Ne ither througb tbs intakc pnlccs$ at thc counry dc{enrion centers ¡nd Slarc int¿kc

and corectional institutÍons, nor rlrough thc suts and locgl boards of elccrions, are any inquiries

I
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mndco¡ informatíon givcnto lnmatcs aboutvoting, votercligibiliry, orvorerrcgisrrarion (which may

occur through drc crrlyvoting pcriod in Murylund ), and neither onc uf the aforementioned agcncics

art providing inform¡tion or eccÈss t0 thc ballot for persons eligiblc ro ragister and/or votei úË dury

to io so f¡lls on the St¡te snd loc¡l bonrd ofclections; the failurc of thc St¡tc and loqål boards ro do

tbc aforcmcnrisnêd for rbe Novsrnber gcncral sta*ion violated lhs St¡te Constítution and

Dælaration of Rigbtq æ well as thc U,$. Constitution u$der ths I'int snd Founcqñth Amsndmcnt

b¡ lmong othcr things, thereby undcrmining thc purpose of grslr Elcction law whiab is to inspirc

public confìdence nnd trust by assuring that; (l) all persons se rvcd by the elecrion syrtem are ïedtsd

þlrþ and equttablyi Q| atl qualitied pertons may regístar and vots and that thosc who ûre nûÍ

que lititd do not votii (3) tho¡c vrho administcr clccticn¡ are well.tralned,that thcy serve botb thoss

wlto vole u¡td ¡ltos¿ who ¡eek vof*s, and tiwt thcy put the pubtie intÈrÈst ntrced of parrisan intcrcsts;

$|{ull inþmstlon ön rtecrtans k pravlded ta the publîc,including diselosure ofcampnlgn receipts

and expcndituru; (5) cítizen convcnience is emphusize.d in all uspecu of rhc election proccs; (6)

securily and inþgrity ¡re maint¡ined in thc cssting of ballots, canv¡ss of vo6s, and rcporting of

elcction results; (7) thc prevenlion off¡aud and comrprion is diligently pursued; end (B) any offensæ

fhal ocgurare proserutcd,

22. Thc Slqts md local board of slætlons huvc fufihor and rnosl gricvously violntcd thc

Strte end Fcdsrsl Equal Protcction and voting rigbts lnws by denyíng clþiblc volcïs thc right to

rcgistcr aud vote dcspite thcir i¡carceration or detenrion as voting rights are nor illusory but acruully

gunmntecd by rhe clcorly c¡Þblishsd taws of ftc S$tc snd U.S.

23' Ëligiblc vorers are and will con¡inuc to bo grcarly injured and incpuably harmed by

t
,,:r
,.'
r'h
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t,:t the acts and nrnissions ulSþte tnd lscsl bosrds of clçctions by pvrpctually denlng rhrir right to

registcr and votc in the ¡ll clections hcld within rhe $&rc, sokly and cxclusivoly bærusc rhcy arc

being Ínvoluntarily detained pre&ial in a stats detention cçnkr 0r scrving timc on a n¡i$demcanar

sñln¡c in ¿ Stntc concctional insritr¡tion.

Ittoløt{on of Elect, Code J-t Al

Ex"q,ffen{qr Rgs¡o[elis¡ glyçrjne Rjelgs

Plsintiffs incorponrc by refercncc úc allcgntions contåincd ín paragrapbs I , ZJ ¡s if
ñrlly set fortir herein:

24' Marylurd Election A'rtich $ 3-10: guaranmcs thr righr ro rcgisrn end ts yolc îo nny

indlvidual whp is I citi¿cn ufths Unitcd $tatus; is nt ïcs$r l6 years pldi ls ¡ resident of ùc sr¡c ¿s

of tbc day the índividu¡l scelcs to rcgisteç and registers pursuünt ro thc furiclc, .Ísc al¡o Md, Const.

An,I $g I and 2, Ðccl. olRighrs Ån ? & 14.

?i' Fl¡intift col lectively, submit lhal rhey and sÍmilarly simrcd individuals helrt ín prc.

trial detcntíon ar serving a cou¡t-srdcrsd scntencc of imprÍsonrnent for misdern*anor ofrerucs, who

rÍ8!r lhe abovs describcd qualificntíons, are being dcnicd rhe rigbr to rcgisrcr nnd vore, cven rh¡ugh

tley do nût fsll wirhin the nsnow cxception ro this sr¡rutc,

26' The stste's deni¡l of tle afreçled iudividuals rigüc to rcgirrar ¡¡d vote in the

gencral clcction held on Novenber ðü, lsl6, is incsnsistcnt with thc Elsction lxw Årticlc, thË gtålÈ

csnsritution and Þecr¡r¡tisn of Rigirrs, and thc u.s. conirirutio', es welr as othsr r*$rs govcming

lhe elections procÊsÊ aå rnorÉ fully explnincd below.

Woldtíon øf Elect. Çode g l-201

P.p.¡vçn and e¡r&s qf !frç¡! Bos{d

l0
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Plaintiffs incorporale by refcrence thc allcgations containcd in pungraphs I - ?6 ss if

fully sct lorrb høcin¡

2?. Thr locsl board of clcction is shsrgcd wift, intcr alin: (l) ovctsc€ing thc conduct of

nll olections held in ic jurisdlction lnd ensuring thal thc e[cctions procsss is condu*ed in an open,

convsniml, and impanírlmanner, (?) providingtherupplicsand cquipment næc$rnryforlh6propçr

and ef,icícnt canduct 0f votrr registratíon nnd rlcctioni (3) providing to tha gcncrai public timcly

infcrmarían rnd noticc, by publication or mnil, conccming votcr rcgismtion and rlcctions, nnd ({)

cstablishing and nltcring the boundaries and numbsr oflprecincts in accordance with $ ?-3CI3 of this

titlc, and providing a suitablc pollíng ¡lace hr e¡ch prccinct, and assigning votcrs to precincts.

?8, Tho loc¡l bsård viçl¡ted itr powca and duries by: (l) nct following rhe law ss

aforemen{ioned, (2} not esrablishing e regulatory plan or naking any s¡rånggmenB in sccnrdancs

with thc Elpc¡isn lsw to cnsuæ lfrs cnFan¿hiscmcnt of prc-hial detainees ¿nd indívíduals serving

sou¡-ordcrçd sÊnlënces of imprísonmqnt for misdcmssnor violutions in ciry/county ¡nd $tsts

dsrcntion ççntËrs, inmJcs qnd coneclìonal åsiliries under ía jurisdiction; nnd (3) dcnying Plainriffs

the righ¡ tc:

informfiion concarning votcr rcgishation ¡nd elcctions,
rogístcr,
accs$s t0 lhe þeplar] bnlloç abrcnrcc, pmvìsional or othcnrise, and
votê.

And as s dirsfi and proximnlc causc of Þcfcnd¡nu f¡ilurc to sntisff ïts duticr by o suics ol

acts Ënd/oromissinnr,Plainrifls suffcrcd snious end zuþ$åntín!conltir¡rrionol injurics,lnd damagcs,

lliolatlon of ãlsct. Codc S 2-l0f

loLcffsnd .ÞUt iç,t-ç f State Bosrd

ñ"

b.

d.

l¡
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Plaintitr¡ incorporate by refcrcncc thc rllcgations conrnined in pnngraphs I - ?8 ac if

fully sct fonh hcrsin:

29. Thç St*c bo¡rd is c{rnrged with, ittter a/fc, (n} managing and rupcrvising clcøíons

in thc $T¿tu nnd ans*ring compltance with thc rcquiremcnts State election law ¡nd any applicable

federal law by all pcrsons involvcd ln thc ele*tio¡s proçrss: þ) dincring, supporringr moniloring,

and sv¡lualing lhi äctivitlÊs of coéh local borrd; and {c) rnaximizing rhc use of tcchnology in

clcctio¡ adrninistr¡tion, ineluding $c devclopmçr¡t pf a plan for a comprchcnsive computcrized

elðctiors ma¡å gûment s]6tsm.

30. ctMÅR J3, t9.û t,0l (Appricabiliry þ Elccrioru) providcs rhar ,,[s]rrnr 
day

rcgist¡ation and nddrcss chlnges nre ¡vailsblc during rarþ vplfirg for presidçnrial prinrary and

gencrnl clâcrjons.'

3l: coMAR33.l9"04.ül (same ÐryRcgisnation)pmvidesrhrr,,[a]nclecttonjudge

shall Ís*uç au individusl a rcgulnr ballot if the i¡dívÍdual (a) is r pre-qutllfìcd votcq and (b) pmvf dcs

proof of rcsidenry in rhe counry whcrs ¡hc individual is aficmpring ro regisrer md vorc.

¡?' COMAR 33,19.04'03 (Ræponsibility of Ëkc¡íon Judges) providcs rhsr stccriçn

judges assigned to same dry registration and sddtrss chsnger shall (alenrurc rhafsll indivldual* rvho

E¡c uût rligible ro Yotc a rcgular ballot arc offered a provirional baltot; nnd (b) enzurc riot c¿ch

individuai ís issucd rhe appropriate ballor

33' COMAR 33' I9.04.0t also plvides thet "[*ln clectionjudge sbqli íssue sn individual

a provisíonaf ballor if the indívídunl {l) is not n prenuulified vorer; or 0} c¡nnsr provide proolol

residency in thc counfy whcre thc indívidual in attcmpting fo rcgistq snd vote.

34, Ths smte board visrsrcd ih powcrs and duties by fuiling ro fsllow ùc

t

t?
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sforcmcntioncd laws, nnd teñ*ing lo estsblish any satewídc plan or make any örñngçmcilts to

cnsuru compliunce with ¡he Ëlcction l¡w in order to pmrËcr rhc right to volê guârantæd to prc.¡1al

demlnect, and individuals sarving cpun.s¡dÊrËd ssntËnèö$ of imprieonrnenl for ml¡dcmsenor

violations'who arc bcing held within thc clsrody of ciry/county dctention centers, anüor intake and

c'onecl¡tnBlf¡cifitics tlrroughout Maryland. ,{nd s5 a direct und proximate ftuse of Oclsndånts

f¡ilurc to ëÍercisc its powcr andlor såti$& iti dutlês by o srrcam of ¿crs *nd omissions, pluintiffs

¡uffcrcd scrious tnd substandel consdn¡rional injuries, snd damagæ.

Yialaríon af Elert. €ode g J-Xtl

4pqlYinE f0 R3*ist{tq yorc

Flaintiffs intorporstc by refeßnæ dre nllcgutians contained in parugnphs I - 14 as if
fully set forth herein;

35' Elcclion I*w $ 3'201 "[a]n individurl mny apply to becomc Ê rggistsred yofg wirh

the aisisre'rce of ¡ vorunruc¡ ¿uthorized by thc $ratc sr rocrr bosrd.,,

36' Thc St¿tc a¡d locs I board of slcütions rañ¡scd ro allocatu uhy rËsot¡ßè$ to providr

autl¡orized voluntcçrs to æsist pre-tríal dct¡inces and individu¡ls serving r coun ordsr€d period of
imprisonmenr for misdemeanor viofations wifh voter ægistration"

37' tI¡t auùori¡*g voluntçcrs arc thc only mcans by whieh rhcse nffeçtcd individuals

rvould hnvs bcun ablc to gain or maint¡in d'rc right ro vrts in thc pasr $cncral elecrìan bccausc (a)

tirnÞ was of tåc essencg and (b) their physical detsntion bchind srëEl dûors, iron garco, rcinforced

bullat proof glass, cinder-blooks, and tcmerif rlabr, crcated an impen*rablp b¡nier to thçse rights.

38; conscquenÌr¡ prcríar deþíneüs (guìrry only of nor bcing our on buír), nnd/or

l3
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misdeme$nEnE rerving timo tllegcd hcrcin, wcrc dcnicd tineþ infon¡aríon and sccess to (e) thc

local or Sl¡tc alcction board ofÏìccs; þ) a rcgistratíon siæ rdminisîcrud by s local board; (c) a mail

canicç (d) thc Motor Vchiclc .4d¡ninisastíon; (e) å voter regisrration ügcncg ard (f) thr $!rts

Bo¡rd's onlinç voler rcgistrrtion sysrcm ¡n ûrdar to tirnely excrcire thwe rights.

39, Something as oimplc ar providing regisfration and votsr informsrion upon cntry inro

üe &ciliç usc ofo votingkioslc/m*ohioc, ora ¿cccss todulyauthorircdvolunrcsrs with u hsnd-held

dcvice¡ is all that wu nc¡ded to allevis¡o st tcssr sonrc parr af tbe problcm bæruse onc cnn rcgister

to voln Yi0 intemet ecccss -which, unfortunstely, is notprovided lo inmstcs but rcadily avail¡ble to

tbc Stste ud local boards; thc Smtc snd locål borrd¡ rcfuscd m evËn do that $ee Elæt" Code g

3-?04. t, qt scq,, (Onlini vorer regiskarÍon sysrcm).

40' Wìthaut limely access t0 StBtB and iocal borrd elccrion informttion, authorizcd

voluntcers' nnd cloction judges, to *ssisr with rugístering voters, and issuing und collccting ballots,

prc-tial dcl¡inaer, such as Johnssn and Palmer, rnd those who src serving court-ordcrcd geulcnccr

of irnprisooment fEr misdcrncsnor violalions, snd who wers hcld i¡ the gusrody ¡nd cont¡sl of

olty/counry detcntion cû¡lÊrs¡ intakc End conrctionel fucilhiËs rhroughout Mnryland during lhe

ûene rsl Elcaion werc dcnicd ttreir riglt to vots in violation ofMaryl¡nd Elcclion lnw, rhe Maryland

Constitutíon a¡d ÐcclûrËlion of Rights, thc U,S. Consti¡ution, and appticablc consríturion¡l lnw as

furthcr describcd below¡ as a direo End proxímrtc cause of Dcfcndan$ hilurü to cxerclsc iß power

and/or sarisry lte dutíe* by n sEcam of acts ¡¡d omissions, Plaintiff¡ suffcred s¿rious and subncntial

constitu¡ional inj urics, end damagcs.

Couìlrr; , 42 u.s.p. te83 Sryrrsrçr.rJ$-

C0tJfllt f{r}: Stûþ Csnst¡tu$on Vlol¡rions, Årtlcte t gg I & ?,

l4
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Desl¡mtfo¡ of Rlghtr Vlolatlonr, Ârtlrle ? & t4

U.S. Con¡rlrurlon*l Righrs Vlotrtlons, Flrst &

Fourteenlb Amendment

Plaíntiñ incorpoiaß byrcfercncc thc allcgations conrained in pnragraphs I -{0 as if
fully set forth hercÍn

4l' That 42 U.S'c. 1983 cntitlcd Civil ¡ctíon for deprivation of righc providcsl

Evcry penon who, undcr color of ony sturutc, ordinmce, regulation,
cusror'' or ussge, of any snte or Territory or ¡he Districr oicorun.,úiu,
subjccts, orcau$es to bc subjccted, any citizen ofrhs unirüd $rarcs or'
other person witlrin tlrv jurisdiction drsreof to the duprivatlon of any righrs,
privilcgor, or immunirics sscured by the consürution an¿ r¡ws, shail be' Iiablc tc thc parfy injurcd in *' ¡crion nt rrw,.surt in equify, or orhcr propcr
procccding for rudrcss, *xccpt rhut in any ac{ien brought oioinsr u ¡ubiriutofñcer for an nct sr omission t¡ken in suc¡ orn"crs jõãiciiicapnciry,
injunetívr rericTsh¡ft not bo granred unless a ¿**ra*iqry di.ir. *n,
viola¡cd or decraratory rclief was unavailabre. ror ,¡. purpor* oi.r,i,
secrion, ¡ny A-ct orcongress appricabrc rxcrusiveþ ro'utu-oirt irt or
Columbis shall be considered to be r srnruts uf r¡lc Þistri* oiColumbia.

42' M*ryland con$irurion, Årricrs r, g l entlrrcd Erectíons ta he by bartat;

gra I lfrcations of votetr ; slect ion drsa.ict¡ providcs:

AJI elecrions shall bc by ballot, Except a$ provided in Secfion 3 of rhic
articlc, every ciTizcn of thc Unitcd Srâtes, af the agc of I I ycan m
upmrds, wbo is a resident oithc $r¡te as of the time for thq cloolug ofregittration ncxt prcccding fhe clrclion,

43.

cOuNT r(b):

COUNr I(e):

Maryland constrrution, Articre r, $ r cnrírtcd ñegtsrration of votersprcvides:

Thc ccr¡erar.Asscnrbry shalr providc by raw for a uniforrn fi,egisoarìon oithe names of sll the voten ìn this-$t¡tr, who p";;, rhc qualifìcations
prescribcd in rhls,Articlc,

l5
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to the JFdeq$.pf Elegjion ojlbç ri$ht of evgfy eqf$an,$;us fcqi$lctcC..tü
vote al ¡nvgþctipq therealìcq lglËi+ tbi¡ $t¡tt; but no p.rson thûll votË,

nt any clcction, Fcderel or Slrrtq hcre¿flsr to þc bcld in tlris Slutc, or st any
municiprl clcctlon in thr Çity of Balrimore, unless his narnc appears in tht
Iist of,rcgisæred votËrs; ths names of ¡ll parsons shall be sddËd to the list
of qualificd votcn by th+ ofñcËrs of R.cgistration, who bave thc
quallfications prercribcd ln thc first sscrion of ftis Àflíclc, and who are no{

disqualiñcd undff ûc provirions of lhc second and third scctions ths¡eof.

44. Maryland Constitutíon, Þcclaration of Rights .4nicle 7 cntitled Fr"ee und freguent

e! ecti on s ; ri gh t of su{rage provides:

Thst thc right of thc Pcople ìo perticipåtc ín thc Lcgislaftrrc is thc bcst

sectriry of lib'erty and ths foundntion of sll frec Çovemment; for this
purpôsË, elcction¡ oug¡rl t0 bt *cc and *cqucnt; er¡ÊJ$Uy citi?Èq-hq{nå
ths au¿lifïc¡lisns arcqçribgl þy"lhq-tonslinrtion, ggght to hnvc thr ri*!p.f
sufl¡agq.

45. Mrryland Consdrution, Dcclsrsrion of Rightr ,tnicle 2{ cntítlcd ûue Pracess

{Eq ua I F rorcclrorJ provides;

Tb¡t ns rnan ought to bc lskcn or inrprisoncd or dj¡ssizcd qj[.]* {rechû-ld,
libcrties or privilcges, or outlawed, or exiled, or. iLegy*gr¡ryrqr, {æno"vçd,
p.f dep"û.S,sf his lifc, liberty or prrpürry, but by the judgncar of his peers,
or by thc L¡w olths land.

46, futicle 24 c¡nbodíes &e concept of Equal Prctection of rhe lsws to the samc

çxtÊñt as the Equal Proteclion Clause of the.Founesnth ,{mcndrnent ro lho Unißd Stalrs

CoostiÌation, l{*flry v. ldmands,33s ¡'1d. 34ã, 153 (199?).

47.. That the First.{mendmènt to thr U.$. Constiturion providcs:

Congress rhnll m¿ke no hw ruspe*ing nn esrablishmcnt of rcligion, or
prohibiting the fue cxcrcise rhercof; or rbridging rhe frcedom of spcech,
or olthc prÊÊsi ûr the right of the proplc pe*æably ro assemblc, ond to
petition thc govcmrncnt for a red¡css of grievances,

48. The rights guaranteed by thc Fint Arnendment also includcs thc fundamental righr

l6
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to votå. Hçrnbeelç v. Somerset Çonnty Êd. of fiduc.,2g5 Md, 5p7, C4l (lggj),

49. That the FouneEnrb Amsndfienl to the U.S. Constílution provides:

All pcrsons born or ¡aturalized in rhs Unitid $tatcs, and subject to rhc
jurkdicrion rhenof, ars citi¿ens sf ùc UnirEd Statcs end of ths stots
wherein they rcsldÊ. No st¡ts sh¡ll m¡kc or cnfgrce nny law which shall
abridge the privilegcs or immuniries af ci¡izens of tlrc Unhed Srates; nor
shall any strte dcprivc Bny p*r$gn of life, libe*y, or prupeny, wifhout duc
process of law;.nor deny t0 äny pËrson rvirhin itr jurisdiction the equat
protoction of thc laws.

50' By vidlating thp laws identi6cd and.cxplrined in paragraphs I - 49, Defcndrnts

(collecrively, incìudíng Linda L¿mone in her caprciry as cornpliance officer, manager, and

superrrisor ovsr State elections and local boards, see paragraph 6) violated plaintiffs clcurly

csublhhed righ8 und$ ¡he Stale ood Fedcral Consrih¡ions identifìcd in Çounrs I - l(c) abovc by

inter Elia cngaging in a cuslcm, policy and praotice of unlawfully dcnying plaínriffs their rhe

right to rcgistcr, vote, nnd their right fo scçes$ the ballor, and flar-out dcnying plaintiffs

¡f0rementionsd rights, simply because tbcy arc prclriol derninecs and/or misdcmcÐngnts scrving

tirne; as ¡ rcsulr of ssid d*nisls, Ptointiffs havc bccn dcprivcd of rheir $ts¡¿ nnd constitr¡riür¡ll

righß as described throughout lhis cornplnint¡ that Pleinfiffs havc suffçred.cxrrcme hardship md

damages as pretrial ds¡a¡nçes and/or individuals serving tímc on misdcmeanor offbnscs.

5l. That thc slatc snd local board cûnnot gr¡õrs$tee a firndamental rÍght ro

pârtitipãtc in thc elcõlorsl proaess ss bcrcin rlluged, thcn rske ir rway at thr snnc rime simply

bæause it may bc only slightly inconvenienced; and they crnnol est¡blish classes ûf voter$ lo

discrirninate agaìnst rnd again, by doing so thcy violatc plaintiffs righrs in oounrs I - i(c).

52. that ¡he St¿lc and local boards have no compcltiug re¡sarlinreresr for d*nying
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t:F Pl¡intift their fundnrncntal right to register, vote or acre.ss ro thc ballot, thu passæ ronstifirlional

mu"ttcr,

53' Thst ¡s û din6t and Frox¡mats çàusê tf DÈfênd¡nts hilure to sxcrçise its powrr

and/or satisþ il¡ duliæ by n reries tf srk ård omissíon$ ln viol¿rions of thc l¡ws idsnrified in

pnragraphs l 
''40, plain¡itrs sufferedserious ¡nd rubst¡nrial constihrtionnt injurírs, aad damages,

and is sccking any aid all applicablc rclicf availablc undsr 42 u,s,c, lgsg nnd crhe,r rslcif as

further dc¡cribcd in thc.bclow ad damnu¡n clause,

COUNTII

ûecla¡atory &,elief

Flsintítrs incorporalc by rcfcre[ce tlrc llleg*rioos conrsined in paragraphs I . j] æ if
fully sct fonh hgrsin:

54' That based upon a[ of rhe abovg, prainriffs submír thrr they arc entit¡ed Ìo

dcclaratory rclicf bemuse they can provc by clear and convinci¡lg cvidcnce úat subs¡rntisl

inepareblê herm will rcsutt if city and sråre prc-niol dcrsineæ, such ¡s thcmsclves, aod

individu¡ls s*ving cour¡'ordcrd senÌsnccs of inrprísonrnenr for rnisdemeonor violations, ere

irnpeded f¡om sxercising tlrcir ñrndamentãl ríght to vatç granted by the Srrfe und guarantecd hy

consl¡rur¡on s$ idËntifiëd ebove in pragraphs I - 53, by rsâson of ûrsir dersntion in u city/$rate

owned focility,

55' That accordingfy, tn acruat confoversy Ëx]sts bstwscn the insranr conlcnding

paniÇsi lhet *rts8ûnístic claims Brs presÊnt beftvesñ lhc prnies involved which indic¡tc

imminsnl and incvi¡nble litígation; aod llnínrifls aro asscrring a legal rclrtior, sutus, righr, or

t8
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prlvilcgo that is belng denied by rn advcnary pnrty, who ¡lso has or cssert¡ s concrute inr¿rest in

it.

56. Thc issues raiscd by Plalntiffs arc nor b¡sn rsndercd noot by üe eleclion, bec¡use

thsy ¡rc "capable of rupetrtion, ycr evrding rËvíew,,' .glorç¡ v, BtÊwn,4rs u.s, 724,737 n. E

{1974), quotlng &,osarío v. ßockefeller,4t0 U.S. ?5?, ?56 r, J (lg?J),

5?. Thut ¡ll of lhc locôllþ:unicìpal, Ståt! govsmmcüt nnd public officiul action

alleged inrperâgåpht ldf was pcrformed wirh ¡c¡l¿l a¡d/or consrructivc knowledgc rhu rhc

righl lo voÞ (und othenÅ'isc panielpatc in the clectorâl process) is n clearly errablishcd

conqtitutionrl righr æ dlcged abovq and thosc rights arelwere bcing dcnicd to Flsinrift sfid

othen, nnd il was done, is being done, ¡nd will continue lo be donc, with dcllbcratc indifføencr

untll rl''y arc stcpped by some form ofcourt intcrvenrion; rhc lcgisloture hes already prcscribêd

their durí$ and ruponsibiliries by the sbove enrcrmcnß bur rhc locaumunicipal, sÞre

gðvtrnmÊnr and public officiqls cha¡ged witlr cnnying rut rhc.lègislãdvc purpose, intent, nnd

unsuring compliancc have rcfuscd ro obey and çxe€utÈ sreir lcgíslativc ma¡dsrçs.

wH&REF"üng, PlaintiFs severally rquÊ$ts that rhis coun üRÂNT l judgemeor ngainsr

Dcfcndants joinüy and/or sevcr¡lty in an cmounr thar sxcsrds s?i,000, see Md. Rulc 2_I05(b),

cR'q'NT ¡n award of nnorney's feer snd punitivc damages if rhcy bacomcapplicablc;plsintitrs

fürthet rcquest that Ûrls cour{ GRIINT an order dcclrring r}rar all ciu tnd sulÈ dsreurion

çûnler$r innks and surrectisn¡llbcilitie¡ under Í* jurisdi*ion shall not irnpcdc the righu of
Flainilflß ert Éntillêd lo thÊ right to infsrm¡tion abour negisteríng, aærssing the ballot ond voting

whilc ínca¡ccratcdl Plaintilf fr;r*er requests t!¡¡ rhís court issuc and ordcr dcclaring thot:

å' aü prc"riar deraÍnc.' snd individsals serving u caun-ordered pcriod of

l9
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I
imprisonmcnt for rnisdcme¿nor ûffçn¡er who arç eligíble to volq shall rc¡eiye nn

offci¡l ballot and thc opportuniry to crrs¡ I vole in all upcoming elqcrions er sll

rí¡n$ afi'ordsd ¡o oiri¿cns whc ¡rc nû[ dcrrinedi

b. votlng and clecrlon ínformsrlon inctuding the opporrunig ro rcgisrer shall bc

provided withis ¡ rcasonable dme upon booHng ín¡o pach facility rluoughout rhc

Statc of Ma.rylond wiùin rhejwisdicrion of rhis courq

c. rll pr+rial detsinees and individualr serving u coufi-ordcrcd sentencs of

imprisonmenr for misdsmesnor offenses at n lncility owned by rhe stare of

Maryiand shsll be provided wíth ace¡rsts informotioo and educ¡tíon on rheir righr

to votÊ end the proscss for cxcrcisíng r}tat righq

d' all prc-ri*l dctain*cs and individuals rcrving a soun-ordersd period o[

irnprisonment for misdilnesnor offen$cs, who are duly registercd lo vgtc, shsll br

providcd with r copy of rhc officisl generoletectisn bailot ro rovicw ballot

quesrions, csndid¡ts$ and proposcd funding quesrÍons rcrrvsnr tc rhcir

jurisdicrion;

e' thE Sutc and loc¡l board covcr lhe cost of providíng ballors to all cligiblc psr$çns

in o timely fashion thar arc clcar ¡nd legiblc;

f' thst ths ståte ¡nd loc*lbo¡rd accounr for and maintåin conrol over the ballae

fmm thc beginning of production to post-clccrion sto*ge ud disposirion in

accordsnce with Eles, Code g g.? I 6i

c' lhat asch ballot csst by ail crigibtc porsons in rheir rnsdrudons bc counrcd;

?0
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I
thrt thc $øu and loeal boards providc a polling placc in øch &cility ro nilow ¡n

cfñcicnt voring proccss and æ.ducc rhr possibility olmíssing balrots, incgularirlcs

or alleptions of discnfisnchiscmenr.

Pl¡íntifrs also rcquest rhst rhis court GRANT such orhcr and fursher relirf in raw or equiry

dccrned í¡ir and

J
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CIWL

MELYIN JOHNSON, et al. * IN TT{E

the

Plaintiffs ¡1. CIRCUIT COURT

* FOR

IVIAR].LAND STATE
BOARD OF ELECTIONS, et al.

{r PRINCE GEORGE'S

* COUNTY

Defendant * Case#: CAL-16-42799
******t*tf ******¡F**:$****¡F¡i:1.¡l€****¡F¡1.*¡lr¡1.**rl.***{.rl.rl.¡l.rt rN.¡*rlrì.*:Nr*rl.,l.rl.**t:trlr*,f trf *

OPPOSTIION TO MOTTON TO DISMTSS SEÇOND AMENpEn
coMPLAnJT AND TO MOTIOI\LFOR MORE DEFINITE STATEMENT

Requeslþr Heøring

NOW COMES, Plaintiffs Melvin Johnson, et al., by and through their

attorney, J. Wyndal Gordon, of TIIE LAW OFFICE OF J. WYi\DAL

GORDON, P.4., to submit this Opposition to Motion to Dismiss alleging as true

the following:

t STATEMENT pF FACTS

Plaintiffs, all pretrial detainees and eligible to register to vote during the

November 6,2016 General Election, brought suit against Defendant State Board

of Elections, and State Board of Election Seuetary, Linda Lamone, because each

Defendant was respectively denied and refused their right to information

concerning voter regisûation and elections, their right to register to vote, their

right to access to the ballot, and their fi¡ndamental right as Maryland/Us citizens,

v

I
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to vote. Plaintifß have alleged that Defendants' respective denials and refilsals

violated their St¿te and Federal Constitutional voting rights. Defendant, Maryland

State Boa¡d of Elections (MSBE) has identified a few easily cured, persnickety,

h¡per-technically alleged defects in Plaintiffs pleading and are now requesting

that Plaintiffs claim raising several fimdamental constitutional violations be

dismissed withprejudíce so that Plaintiffs, and this issue, can be silenced and go

away; or at the very least re-pled, In defense to MSBE's motion, Plaintiffs state

the following:

& STAI\{DARD OF REVIE\ry

â. Motion to Dismiss

"In considering a motion to dismiss for failure to state a claim under

Maryland Rule 2--322(b)(2), a court must assume the truth of all well-pleaded

material facts and all inferences that can be drawn &om them." Rossakí v. lfU,S

Corp.,116 Md. App. I l, 18 (1997). The material facts setting forth the cause of

action'o 'must be pleaded with sufficient specificity. Bald assertions and

conclusory statements by the pleader will not sufCice.' " Adamson v. Cotectíonal

Med. Sertts., 1nc.,359 Md. 238, 246 (2000) quoting Bobo v. State,346 Md. 706,

708-09 (1997). "The gant of a motion to dismiss is proper lonÞJ if the complaint

does not disclose, on its face, a legally sufficient cause of action." Rossakí,116

2
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Md. App. at 18 (citation omitted). Thus, "[iJt is, appropriately, not hard to

withstand a motion to dismiss ." Conwetl Lavt LLC v, Tung,L2l Md,App. 481,

513 (2015). Plaintiffs' complaint clearly discloses on its face alegally sufficient

cause of action, and Defendants advanced little to no argument to the contrary.

b. More Definite Statemen

Maryland Rule 2-322(d) provides: If a pleading to which an answer is

permitted is so vague or ambiguous that a party cannot reasonably ûame an

anstryer, the parry may move for a more definite statement before answering. The

motion shall point out the defects complained of and the details desired. Plaintifß

complaint is neither vague nor ambiguous, thus, Defendants request for more

definite statement should be respectfully denied. The defects that Defendants

point out were basically a typographical error or two (acttral e.g., [Prince

George'sl City v. County) which were easily identified and understood to be

typographical errors.

UL I,EGAL ANAIJTSIS

â. Plaintiffs complaint complies with ÛITCA

Defendants initially contend that Plaintiffs complaint alleging constitutional

violations should be dismis sedwíth prejudieebecause it did not gJpressly allege

in the pleading portion that the State Treasurer "denied" their claim -which is not

3

Case 8:17-cv-02867-DKC   Document 8-4   Filed 10/11/17   Page 4 of 17



a pleading requirement under the law snyway. See Barbre v. Pope,402Md. 1,57,

L76 Q0A7) ("In order to comply with the MTCA, a plaintiffmust serve written

notice upon the State Treasurer, or a designee of the State Treasurer, within one

year following the injury."). Plaintiffs have complied with all pleading

requirements by simply alleging that notice was properly served underthe MTCA

-nothing more is legally required to either comply or substantially comply. See

Medore v. Baltímore County, 34 Md. App. 340,346 (1976) ("[C]ompliance with

notice st¿tute should be alleged in the [complaint] as a substantial element of the

cause of action."), see also Fergusonv. Loder, 186 Md. App. 707,728-29 (2009)

("We acknowledged the existence of a substantial compliance argument under the

MTCA.").

State Govemment Article $12-106 provides that "a claimant may not

institute an action under this subtitle unless (1) the claimant submits a written

claim to the Treasurer or a designee of the Treasurer within I year after the injury

to person or propefy that is the basis of the claim; (2) the Treasrner or designee

denies the claim finally; and (3) the action is filed within 3 years after the cause of

action arises. All of the prerequisites for instituting an action were satisfied here.

First, Plaintiffs submitted a written claim via Notice of Intent. Second,

there is no requirement that Plaintiffs' complaint specifically allegç,that their

4
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claim was "denied" by the State Treastuer or his designee before an action may be

properly filed with the cor.uf, --the statute only requires the claim be denied, ffid

Defendants do not argue it was not. See e.9., SG $12-106(b). Third, the same

general law cited by Defendants in their attempt to upend Plaintifß' claim, offers

Plaintiffs claims additional vitality.,See SG $12-106(c)(2). State Govemment

Article 12-1,06 (cXZ) st¿tes the following:

Subsection (bxl) and (2) of this section [i.e., notice
requirementJ does not apply i[ within I year after the
injury to person or property that is the basis of the claim,
the State has actual or constr¡ctive notice of (i) the
claimant's rnjury; or (ii) the defect or circumstances
giving rise to the claimant's injury.

Plaintiffs filed suit on November 21,2016, -13 days after their injury

(denied right to register and vote in 2016 General Election). See @f. Mot. To

Dism. 4). The State was served with notice within ayear thereby providing both

ach¡al and constructive notice of Plaintiffs claim' Fourth, Plaintiffs expressly

alleged in their second Arrended Complaint that'oNotice of Intentwas dul:¿ sented

upon theproper offici,qls vip hand delívery under CJP f 5-304. ard SG {12-106

and I2-108. " (Pl. 2d Am. Compl. l3), see also Babre, supra. This allegation

alone satisfies the common law pleading requirement when it wasn't even

necessary because suit was filed and served within the one year time limit to

5
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trigger the subsection (c)(2). .See SG $12-106(cX2). And even if was, Plaintiffs

substantially complied with both the notice and pleading requirements. ,See

Medore,34 Md. App. at346; Ferguson, 186 Md. App. at728-29; Condonv, State

of Maryland-University of Maryland,33? Md.481,498 (1993) ('[t]he intent of

the legislatr.ue to construe the MTCA broadly so that injured parties will be

ensured a remedy."); Conav,ayv. State,290 Md. App. 234,242 8.246 (1992)

(*Me hold that substantial compliance with the requirements of tle MTCA is

sufñcient to satisfy the condition precedent to the St¿te's waiver of sovereign

immunity" . . . particularly when the State has 'requisite and timely notice of the

facts and circumstances' of the incident giving rise to the claim."). Therefore,

Defendants contention that Plaintiffs failed to oomply with the Notice

Requirement is a non-starter. Accordingly, Defendants motion to dismiss for

failure to comply with the MTCA should be respectfully DEMED.

b. Plaintiffs sufficiently divided claims into separate counts

Defendants next contention is that Plaintiffs complaint sets fourttr multiple

causes of action in a single count. Plaintiffs disagree. Plaintiffs overarching and

primary claim in their complaint alleged a violation of 42 U.S.C. $1983 because

Linda Lamone and MSBE violated their federally protected Constitutional voting

tights under the First and Fourteenth Amendment. (P1. 2d Am. Compl. ï1114-21).

6
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Plaintiffs "undera¡ching" and secondary claim allegedttrat Lamone and MSBE

violated Plaintiffs' parallel St¿te protected Constitutional rights under Article I

$$1 & 2 andDeclaration of Rights Article $$7 & 24,for all of the s¿rme reasons.

Id, Tn other wordso all of the alleged violations come from a sharednucleus of

operative facts. See Obyav. Harper, 360 Md. 161, 203 (2000) citing Hargrove v.

Maryland Retirement System,3l0 Md. 406,416 (1987) ("Article 24 of the

Maryland Declaration of Rights and the Fourteenth Amendment's Equal

Protection Clause generally mean the same and apply in like mannet'');

ÐeBleecker v. Montgomery County,292Md.498, 500, (1982) (Court of Appeals

recognized $ 1983 claims may be litigated in cor.rts of Maryland.).

Defendants, collectively, violated both the Federal and St¿te constitutional

provisions above-mentioned by (a) failing and/or refusing to inform them of their

right to register to vote; (b) denying them the right to register to vote, (c) denying

them access to the ballot, and (d) "most grievously'' denying them the right to vote

altogether (Pl. Arl Compl, \n22-23),-all because of Plaintiffs' temporary statuses

as pretrial detainees. Id, One would be hard pressed to perceive anything

confrrsing about ttrat. Plaintiff brought a claim under 42 U.S.C. $ 1983 to address

violations of clearly established statutory and/or constitutional rights and they

have expressly identified the various statutes, policies, and customs, that were

7
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violated in support of their claims for relief. Ashton v. Brown,339 Md. 70, lll-12

(1995) ("the constitutional deprivation that underlies the $ 1983 official capacity

suit must be caused by a statute, regulation, policy or custom of the governmental

entity."); see also Hafe, v. Melo,502 U.S. 21,29 (1991) (State executive officials

are not entitled to absolute immunity for their official actions.). For the s¿rme

reasons, Plaintiffs brought their State constitutional claims for redress of the same

issues under the State common law. Ashton,339 Md. at 99 (".A. federal statute, 42

U.S.C. $ 1983, pemrits citizens to recover damages when state or local ofñcials

violate rights guaranteed by the federal constitution; by contrasf a violation of the

Maryland Declaration of Rights may be redressed through a common law action

for damages."), see also Wyatt v. Cole,504 U.S. 158, 161-63 (1992) , Ritchíe v.

Donnelly,324Md.344,369-73 (1991} The claims are pled the same just

analyzed differently because of the different principles involved, see Ashton, at99;

but the pleading format does not affect the sufficiency of the complaint, nor does it

render it vague or ambiguous.

Plaintiffs have properly alleged ttuough facts and reasonable inferences

drawn therefrom that Defendants have failed or refused to perform their statutory

duties and have thereby denied their constitutional rights (under Equal Protection,

Freedom of Speech) to: (1) infonnation concerning voter regiskation and

I
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elections, (2) register, (3) access to the ballot, and (a) vote, --because they are

pretrial detainees. (Pl.Am.Compl. 15-16, 2l-22); Hombeckv. Somerset Co, Bd.

Of Educ,295 Md. 597,64t (1983) (tights guaranteed by the First Amendment

also includes the fundament¿l right to vote).

Plaintiffs have furttrer properly alleged that Þefendants have maint¿ined a

policy þrocedure, plan] or custom of denying pretrial detainees the above

described rights despite their Federal and State constitutional duties, ffid statutory

and regulatory obligations, to honor them. Id., see alsol50. Moreover, Plaintiffs

have identified the claims in their pleading in Roman numerical fashion, and have

pled facts in support of each one, and have properly made a'odemand for judgment

for relief." See Md. Rule 2-305. It is for these reasons, Plaintiffs complaint

complies with the requirement that a pleading sets forth a claim for reliet cont¿in

a clear statement of facts necessary to constitute a cause of action and a demand

for judgrnent for the relief sought. /d. Based upon the foregoing, Defendants

motion to dismiss should be respectfully DENIED.

Punitive damages sufficientþ pledC.

Defendants contend that Plaintiffs have not properly made out a claim for

punitive damages because the term "acfital rnalíce" does not appear in their

complaint. Defendants seemed to have overlooked the fact that the standard for

9
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punitive damages for a $ 1983 claim is different from Maryland's. ,See Frenchv.

Hínes, 182 Md.App.20L,251 (2008). Punitive damages are both readily available

and adequately pled in the Plaintifß $ 1983 claims. The Supreme Court

announcedthe punitive damage standard for $ 1983 actions nSmithv. Wade,46l

U.S. 30 (1933). It is not the same as Maryland's "actual malice" sta¡rdard. Hines,

at251 ( the punitive damage standard for $ 1983 actions . . . is not the sa¡ne as

Maryland's "actual malice" standard."). In Smíth, the Court held that "a jury may

be permitted to assess punitive damages in an action under $ 1983 when the

defendant's conduct is shown to be motivated by evil motive or intent, ar-when it

iwolves reckless or callotls.ìndifference to theÍederalllt proJected rights of

others." Id. at 56 (emphasis added). We have both here, however, and Plaintiffs

have shown both standards (Maryland and federal) through their factual

allegations and reasonable inferences drawn therefrom without the need to utter

the tenn "actual malice." A State official charged with managing and supervising

Maryland elections, who arbitarily and unconstitutionally, refuses someone

access to information about registration and elections, refuses someone's right to

register to vote, right to access the ballot, ffid fundamental right to voteo is a

serious and shameful offense for which malice can certainly be infened; and to do

so merely because Plaintiffs are being held in prehial detention, without any

l0
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compelling govemment reason, unquestionably constitutes actual malice. ,Seq

e. g. , Ohna, 360 Md. at 18L cítìng Sawyer v. Humphríes, 322 Md. 247 , 261 (1991)

("[w]hen someone, without provocation or cause, throws rocks at two other

persons, he is obviously demonsûating ill will towards those persons. Wrestling

another to the ground, pulling his hair, ærd hitting him on the face, again without

cause or provocation, is certainly malicious conduct."). Plaintiffs have not been

found guilty of any crime that would disqualiff them from enfranchisement.

Instead, without provocation, Defendants have'ttrow[n] þroverbial]

rocks" at Plaintiffs voting rights, --wrestled them down, and assailed them.

Defendants conduct in tlre denial and refiisal of Plaintiffs right to participate in the

2016 General Election because they were prerial detainees demonsüated

conscious and deliberate wrongdoing, a wrongful motive, and ill will, among other

things. See Owens-Illínoís, Inc. Y. Zenobia,32s Md. 420,460 (1992). Based

upon the foregoing, Plaintifß have sufficiently pled a claim for pnnitive damages;

accordingly, Defendants motion to dismiss or for more definite statement should

be respectfully DBNIED.

d. I)emand for relief

Defendants contend that Plaintiffs have failed to set forth a clear demand for

relief sougbt. Plaintiffs disagree. Plaintifß complaint clearly shows that their $

ll
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1983 and State constitutional claims for relief demand ajudgment for $75,000 and

"an a'n¡ard of attorney's fees and punitive damages íf thE become applícable."

Both claims firttrer demand declaratory relief so that Plaintiffs, and other eligible

pretrial detainees, will have the unabridged right to participate in the election

process without State imposed impediments or encumbrances. For these and other

reasons, Defendants request that Plaintifß complaint be dismissed or re-pled as a

result of the second Amended Complaint's ad damnum clause should be

respectfirlly DENIED.

e. Plaintiffs have standing

Defendants contend that Plaintiffs have no standing and are thus statutorily

restrained from filing suit to redress Defendants denial of their voting rights

simply because they are not "registered voters.o' ,See SG ç l2-2A2.

First, Plaintiffs have not made any claims under SG $12-202 for that very

reason, nor were they required to. Ashton, at99, supra. Their claims are

constitutional in nature and ripe under $ 1983 and the State Constitution. Id. at

105 (Jnder Article 19 of the Maryland Decla¡ation of Rights "a plaintiff injured

by unconstitutional state action should have a remedy to redress the wrong."); .Rfos

v. Montgomery County,386 Md. 104,137 (2005) ("Article 19 does guarantee

access to the cowts; a ostafirtory reshiction upon access to the courts violates

t2
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Article 19 . . . if the restriction is unreasonable."'). Under, Defendants' theory,

Maryland plaintiffs aggrieved by the State's unlawful refusaVdenial of their voting

rights would never be allowed access to the courts to redress the unconstitutional

deprivations solely because they are not registered to vote -which, incidentally, is

one of the main tights they are attempting to aggrieve. The 'lack of standing'

argument doe not make much sense -nor is it supported by the law. It is

unreasonable to deny Plaintifß access to the courts to address their injuries

resulting from the denial of their fi.mdamental right to vote and otherwise

participate in the election process, --and its unconstitutional.

Second, St¿te Government Article ç 12-202 does not provide an exclusive

basis for challenging the State's election laws when violations are constitutionally

proscribed and have caused compensable rnjury to Plaintiffs; in fact it provides no

basis at all. "[W]here a state court action is brought to enforce "asserted rights

granted by federal law," the state court "is required to give to [the plaintiffl the full

benefit of federal law." Garrett v. Moore-McCormack Co.,317 U.S. 239,243,245

(1942). The "state court [isJ bound to proceed in such a manner that all the

subst¿¡rtial rights of the parties under conkolling federal law would be protected."

/d. Based upon the foregoing, Defendants Motion to Dismiss based upon the

above stated reasons should be respectfully DENIED.

l3
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f. Motion for more definite statement should be denied

Defendants motion for more definite statement should be respectfully

DENIED as well for all of the re¿Nons stated above, and for the reasons that

follow. For one, Plaintifß complaint is neither vague nor ambiguous. lndeed its

quite simple and concise; Plaintifß brought parallel federal and State

constitutional claims against Defendants seeking monetary damages and

declaratory relief because they were denied the right as Maryland citizens who

reside in Prince George's County, to participate in the 2016 General Election.

Specifically, they were refused and denied information concerning voter

registration and elections, reftrsed and denied the right to register to vote despite

satis$ing the eligibility requirements, they were refused and denied the right to

access to the ballot, and refused and denied the right to vote -despite demanding

to exercise all of the aforementioned rights. All of the refusals and denials

Plaintiffs suffered by Lamone and MSBE were based solely upon their ståtus as

pretrial detainees in pretial detention -having never been convicted of any

disqualifying crime, or made ineligible in any way to register and vote. Based

upon the foregoing, Defendants motion for more definite statement should be

respectfirlly DENIED.

l4
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g. Linda Lamone has been sered with the 2d. Amended Complaint

Linda Lamone was personally served with 2d Amended Complaint on

September 18,2017 @2:40p.m. by R. Bashir Abdullah. See (Return of Service).

trL CONCLUSION

For all the foregoing reasons, Defendants Motion to Dismiss shold be

respectfrrlly en toto.

J

THE rFICE OF J. WyIïDAL GORDON, P.A.
20 South Charles Street, Suite ll02
Baltimore, Marylan d Zl20l
4t0.332.4121 o
4rc347.3144 f
iwsaattvslD¿ol.comæ
Attorney for Plaintiffs
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cERTrrrcATE OF SARVICE
I IIEREBY CERTIf'Y, this 

-18û - day of 
-Sep.- 

2017 ,that the foregoing

Opposition to Motion to Dismiss and Request for Hearing was served upon

Defendants Counsel:

John Kuchno
Assistant Attorney General
OFFICE OF ATTORNEY GENERAL
200 Saint Paul Place, 20ù Floor
Baltímore, Marylan d n ZAz
j t<uchno@oAg. state.md.us

R¿ouf M. Abdullatt
RMA & ASSOCIATES
14714 Main Street
Upper Marlboro, Maryland 20772
rma(ò.tmalawfirm.com

-

Latoya Francis-Williams
LAW OFFICE OF A. D}VIGI{T PETIT
3606 Liberry Heights Avenue
Baltimore, Marylan d 2l2l 5

lfrvilliams@adwightpettit.com

Lanet Scott
TTIE LAW OFFICE OF
P.O. 1323
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IN UNITED STATES DISTRICT COURT  
 FOR THE DISTRICT OF MARYLAND  
  
MELVIN JOHNSON, et al., 
 

Plaintiffs, 
  v. 
 
MARYLAND STATE BOARD OF 
ELECTIONS, et al.,  
 

Defendants. 

* 
 
* 
 
* 
 
* 
 
* 
 

    
 
 
 
Civil Action No. 8:17-cv-02867-DKC 
    

*     *     *     *     *     *     *     *     *     *     *      
 

ORDER 

Upon consideration of the Defendant Linda Lamone’s Motion to Dismiss Second 

Amended Complaint and any opposition thereto, it is this _______ day of 

______________________ 2017, hereby, 

ORDERED, that said Motion is GRANTED; and it is further  

ORDERED that the Second Amended Complaint is DISMISSED, with prejudice. 

 

_________________________________ 
United States District Judge 
 
 

 

 
 

Case 8:17-cv-02867-DKC   Document 8-5   Filed 10/11/17   Page 1 of 1




