
 

 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
  
JOHN DeROSIER, 
 

Plaintiff, 
 

-against- 
 
 
DUSTIN M. CZARNY, ET AL. 
 
              Defendants.  

 
 
 
 
 
 

NOTICE OF MOTION 
 

118-CV-0919 
 

(GLS/DEP) 

 

PLEASE TAKE NOTICE that upon the accompanying Declarations of Thomas Connolly, 

and C. Harris Dague with all exhibits thereto, the accompanying Memorandum of Law, and upon 

all the pleadings and proceedings herein, Defendants Kosinski, Kellner, Spano and Peterson (“AG 

Defendants”), on December 27, 2018, will make a motion at the United States District Court, 

Northern District of New York on submission of the papers only, pursuant to Federal Rule of Civil 

Procedure 56 for an order granting AG Defendants’ request for summary judgment dismissing 

Plaintiff’s Complaint in its entirety.  AG Defendants note that the schedule for Opposition and 

Reply papers has been agreed upon by the parties and set forth by stipulation at CM/ECF Dkt. No 

14.    
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Dated: Albany, New York 
October 26, 2018 

 
BARBARA D. UNDERWOOD 
Attorney General of the State of New York 
Attorney for Defendants 
The Capitol 
Albany, New York  12224-0341 
By: s/ C. Harris Dague 
C. Harris Dague 
Assistant Attorney General, of Counsel 
Bar Roll No. 513292 
Telephone: (518) 776-2621 
 
 

To: Jeremy Colby, Esq. (Via CM/ECF)  
 Benjamin Yaus, Esq. (Via CM/ECF) 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
  
 
JOHN DeROSIER, 
 

         Plaintiff, 
 

-against- 
 
 
DUSTIN M. CZARNY, ET AL. 
 
                                                                           Defendants. 

  

 
 
 
 
 
 

 
 

18-CV-0919 
 

GLS/DEP 
 

 
 

STATEMENT PURSUANT TO RULE 7.1(a)(3) 
 

Pursuant to Rule 7.1(a)(3) of the Local Rules of this Court, Defendants contend that as to 

the following material facts, no genuine issue exists: 

1. The New York State Board of Elections (“Board”) was established in 1974 as a 

bipartisan agency vested with the responsibility for administration and enforcement of all laws 

relating to elections in New York State.  See www.elections.ny.gov/AboutSBOE.html (last 

accessed Oct. 9. 2018); see also N.Y.L. 1974, Ch. 604, §7; N.Y. Elec. Law §3-102.   

2. The Board also regulates disclosure and contribution limits of a Fair Campaign 

Code intended to govern campaign practices.  Id.   

3. As part of its responsibilities, the Board offers assistance to local election boards 

and investigates complaints of possible statutory violations.  Id.   

4. In addition, the Board is charged with the preserving citizen confidence in the 

democratic process and enhancing voter participation in elections.  Id.   
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5. The motivation to protect the New York voters from intimidation and undue 

influence at the polls and the overall sanctity, fairness and accuracy of elections continues to this 

day, through the work, oversight and guidance of the Board.  Declaration of Thomas E. Connolly 

(“Connolly Decl.”), sworn to October 26, 2018, ¶¶ 7, 11, 21. 

6. Defendants Peter Kosinski and Douglas Kellner are Commissioners and Co-Chairs 

of the Board; Defendants Andrew Spano and Gregory Peterson are Board Commissioners 

(collectively “AG Defendants”). 

7. Subsequent to the Supreme Court’s decision in Minnesota Voters Alliance v. 

Mansky.  138 S. Ct. 1876 (June 15, 2018) the Board issued the first of two guidance documents to 

the local and county boards of election, in advance of the 2018 primary and general elections.  

Connolly Decl. ¶13, Ex. 1 (“First Guidance”).   

8. The guidance was first sent to all local and county boards of election, including 

representatives from co-Defendant Onondaga County, on or about June 20, 2018.  Id. ¶ 14. 

9. The First Guidance addresses the Minn. Voters. decision noting that “per State 

Board of Elections Guidance, New York’s Anti-Electioneering Statute (Election Law § 8-104(1)) 

is still valid”.  Id. at Ex. 1.   

10. The guidance document goes on to explain why, noting: “Generally, a person 

cannot wear apparel that contains the name of a candidate, political party, independent body or 

direct reference to a ballot proposal on the ballot which contextually seeks votes.”.  Id.    

11. The guidance further explains the narrow parameters of the electioneering 

prohibition: “Under New York Law, persons wearing clothing or donning buttons that include 

political viewpoints – i.e. support of the Second Amendment, Marriage Equality, Environmental 

Sustainability, Immigration Reform, Support for Voter ID Laws… do not violate New York’s 
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electioneering prohibition unless the issue itself is unambiguously on the ballot in the form of a 

ballot proposal.”  Id. 

12. The New York State Poll Worker Training Manual states, “[v]oters may wear 

political attire when casting their vote”.  Id. Ex. 2 at 11 (emphasis in original).   

13. This portion of the manual is highlighted for the worker using a large exclamation 

point.  Id.    

14. The New York City Poll Worker’s Procedure Manual, as based on Board guidance, 

includes instructions to poll workers that “poll watchers” are not permitted to “electioneer in any 

manner within 100 feet of any poll site entrance.  This includes soliciting votes or distributing, 

wearing or carrying political literature, posters, banners or buttons, etc. showing a candidate or 

party’s name.”  Id. Ex. 3 at 10.   

15. Electioneering is defined in the manual as “efforts to encourage voters to vote a 

certain way…”.  Id. Ex. 3 at 86.   

16. On October 3, 2018, in advance of the up-coming general elections, the Board re-

issued guidance re-asserting the scope and application of the Anti-Electioneering Law.  Id. Ex. 4. 

17.   The guidance states: 

This prohibition on political banners, buttons, and posters and placards 
applies only in the narrow context of the prohibition on electioneering 
within the polling place and the one hundred foot radial.  That is to say, to 
constitute a violation of New York law a banner, button, poster or placard 
must constitute electioneering…. 
 
An electioneering communication is one which seeks the election of a 
candidate or vote for a political party or independent body on the ballot 
within the poll site…Accordingly, a violation…must contain the name of a 
candidate, political party, independent body or direct reference to a ballot 
proposal on the ballot which contextually seeks votes…. 
 
New York’s anti-electioneering law was intended to prevent the political 
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campaigns from intruding into the polling place.  It was not designed to 
prohibit political expression generally.  New York has long interpreted its 
anti-electioneering law as not prohibiting political messages.  Id.      
 

Dated: Albany, New York 
October 26, 2018 

 
BARBARA D. UNDERWOOD 
Attorney General of the State of New York 
Attorney for AG Defendants  
Albany, New York  12224-0341 
By: s/ C. Harris Dague 
C. Harris Dague 
Assistant Attorney General, of Counsel 
Bar Roll No. 513292 
Telephone: (518) 473-6082 
Fax: (518) 473-1572 (not for service of papers) 
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

JOHN DeROSIER,

Plaintiff, DECLARATION OF
THOMAS E. CONNOLLY

-against-

DUSTIN M. CZARNY, ET AL.

Defendants

I 8 -CV-0919

(GLS/DEP)

THOMAS E. CONNOLLY, on the date noted below and pursuant to § 1746 of title 28 of

the United States Code, declares the following to be true and correct under penalty ofperjury under

the laws of the United States of America:

I am the Director ofElection Operations for the New York State Board ofElections

(the "Board" or "BOE"). I have held this position since 2017, and before that was the Deputy

Public Information Officer for the New York State Board of Elections. All told, I have served at

the New York State Board of Elections more than seven years. In my capacity as Director of

Election Operations I am responsible for the oversight of the Elections Operations Unit of the New

York State Board of Elections ("Unit"). Among other things, the Unit provides advice and

furnishes training materials to County Boards of Elections in relation to the conduct of elections,

including election day operations at poil sites. I am a not a named party to this action.

2. I submit this Declaration in support ofDefendants Peter Kosinski, Douglas Keilner,

Andrew Spario and Gregory Peterson's (collectively "AG Defendants") motion for summary

judgment. The matters contained in this Declaration are true to my knowledge, except as to those

matters alleged on information and belief and, and as to those matters, I believe them to be true.
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3 Peter Kosinski and Douglas Keliner are Commissioners and Co-Chairs of the

Board; Defendants Andrew Spano and Gregory Peterson are Board Commissioners.

4. The Board was established in 1974 as a bipartisan agency vested with the

responsibility for administration and enforcement of all laws relating to elections in New York

State. See L. 1974 c. 604; Election Law § 3-102; www.elections.ny.gov/AboutSBOE.html (last

accessed Oct. 9. 2018).

5, The Board also regulates disclosure and contribution limits and administers a Fair

Campaign Code intended to govern certain campaign practices. .

6. As part of its responsibilities, the Board offers assistance to local election boards

and investigates complaints of possible statutory violations. Id.

7. In addition, the Board is charged with the preserving citizen confidence in the

democratic process and enhancing voter participation in elections. i.

8. New York elections are subject to the mandate of the New York State Election Law,

which is codified at N.Y. Elec. Law §1-l00, et. seq. (Arts. 1 - 17).

9. Article 8 of the law governs the specific "conduct of elections", Id. This includes,

details regarding the dates and hours ofvoting (8-100), organization, set up and restrictions at the

polls and polling places (8.. 102, §8-104), and educational opportunities available at polling places

(8-106).

10. Section 8-104(1) includes a prohibition on electioneering conduct in and around the

polling place.
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11. One of the Board's primary goals in every election cycle is to ensure a safe and fair

polling place so that all eligible New York voters can cast their ballot free from intimidation, undue

influence and corruption, so as to protect the overall sanctity, fairness and accuracy of elections.

12. The Board achieves this goal, at least in part, by providing the local and county

boards of election with guidance regarding the administration of §8-104(l)'s Anti-Electioneering

provisions.

13. For example, subsequent to the Supreme Court's decision in Minnesota Voters

Alliance v. Mansky the Board issued the first of two guidance documents to local and county

boards of election, in advance of the 2018 primary and general elections. See Ex. 1 ("First

Guidance")

14. The guidance was first sent to all local and county boards of election, including

representatives from co-Defendant Onondaga County, on or about June 20, 2018.

15. The guidance document explains that § 8-104(1) is limited in its scope to encompass

only a prohibition on electioneering conduct related to a candidate or ballot proposal on the

election day ballot. The provision is not a general ban on the donning of political apparel, buttons,

placards or posters. I.

16. To this end the guidance document specifically states that "under New York Law,

persons wearing clothing or donning buttons that include political viewpoints - i.e. support of the

Second Amendment, Marriage Equality, Environmental Sustainability, Immigration Reform,

Support for Voter ID Laws.... do not violate New York's electioneering prohibition unless the

issue itself is unambiguously on the ballot in the form of a ballot proposal." j4.

3
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17. In addition to guidance documents provided by the Board as contained in Exhibit

1, the Board also issues training materials to the local and county boards to assist with the training

of polling place workers.

18. For example, the Board published and provided to the counties the New York State

Poll Worker Training Manual. Ex. 2. With respect to the issue of polling place attire for voters

or poll watchers the manual states, "Iv]oters may wear political attire when casting their vote".

Id. at pg. 11 (emphasis in original).

19. Similarly, the New York City Poll Worker's Procedure Manual, as based on Board

guidance, includes instructions to poii workers that "poll watchers" are not permitted to

"electioneer in any manner within 100 feet of any poll site entrance. Ex. 3 at 10. This includes

soliciting votes or distributing, wearing or carrying political literature, posters, banners or buttons,

etc. showing a candidate or party's name." j4. Electioneering is defined in the manual as "efforts

to encourage voters to vote a certain way...". j. at 86.

20. On October 3, 2018, in advance of the up-coming general elections, the Board re-

issued guidance re-asserting the scope and application of the Anti-Electioneering Law. Ex. 4

("Second Guidance"). The guidance states:

This prohibition on political banners, buttons, and posters and
placards applies only in the narrow context of the prohibition on
electioneering within the polling place and the one hundred foot
radial. That is to say, to constitute a violation of New York law a
banner, button, poster or placard must constitute
electioneering.. . An electioneering communication is one which
seeks the election of a candidate or vote for a political party or
independent body on the ballot within the poll site.. . Accordingly, a
violation. . . must contain the name of a candidate, political party,
independent body or direct reference to a ballot proposal on the
ballot which contextually seeks votes...

El
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21. New York's anti-electioneering law, as codified at §8-104(1), was intended to

prevent the political campaigns from intruding into the polling place. It was not designed to

prohibit political expression generally. New York has long interpreted its anti-electioneering law

as not prohibiting political messages but as guarding against ballot-specific electioneering on

election day.

Albany, N.Y.
October 25, 2018

5
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EXHIBIT 1
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McCann, William (ELECTIONS)

From: ele.sm.CoExeDir
Sent: Wednesday, June 20, 20189:18AM
To: Brehm, Robert (ELECTIONS); Valentine, Todd (ELECTIONS)

Cc: Quail, Brian (ELECTIONS); Galviri, Kimberly (ELECTIONS); Cartagena, Nicholas
(ELECTIONS); McCann, William (ELECTIONS); Connolly, Thomas (ELECTIONS); Lovullo,
Brendan (ELECTIONS); Couser, Cheryl (ELECTIONS); Conklin, John (ELECTIONS); Cross,
William D (ELECTIONS)

Subject: Apparel at Poll Site Guidance

Dear Commissioners and Directors:

As you may know, the United States Supreme Court has just recently held in Minnesota Voters Alliance
v Mansky that Minnesota's law banning "political" apparel at poll sites was unconstitutional.

This has no direct impact on New York law, as our law, prohibits "electioneering" (meaning statements

for, or against, a candidate or referendum on the ballot). A similar portion of the Minnesota law was found
by the Supreme Court to be valid.

In light of the Minnesota decision and an impending primary on June 26, 2018, what follows is a brief
review of New York's law on the subject of electioneering.

New York Law

Election Law § 8-104 (1) prohibits "electioneering within the polling place, or in any public street,

within a one hundred foot radial" from the designated entrances to a polling place. The statute further
provides that "no political banner, button, poster or placard shall be allowed in or upon the polling place." See
also Election Law § 5-206 (9) (prohibiting electioneering at local registration); 17-130 (4) (providing for
electioneering as a misdemeanor).

This prohibition on "political banner[s]," "button[s]," and "poster[s] and placard[s]" applies only in the
narrow context of the prohibition on "electioneering within the polling place" and the "one hundred foot
radial." That is to say, to constitute a violation of New York law a banner, button, poster or placard must

constitute "electioneering."
An "electioneering" communication is one which seeks the election of a candidate or a vote for a

political party or independent body on the ballot within the poll site. Accordingly, a violation of New York's
prohibition on electioneering banners, buttons, posters and placards typically must contain the name of a
candidate, political party, independent body or direct reference to a ballot proposal on the ballot which
contextually seeks votes.

Application of New York Law to Political Apparel

Persons wearing clothing or donning buttons that include political viewpoints - i.e. support of the
Second Amendment, Marriage Equality, Environmental Sustainability, Immigration Reform, Support for Voter
ID Laws- do not violate New York's electioneering prohibition unless the issue itself is unambiguously on the
ballot in the form of a ballot proposal.
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New York's anti -electioneering law was intended to prevent the political campaigns from intruding into
the polling place. It was not designed to prohibit political expression generally. New York has long interpreted
its anti -electioneering law as not prohibiting political messages. "Voters may wear political attire when
casting their vote. After casting their vote, all voters must leave the polling site." New York Poll Worker
Training Program, p.1]. (rev. 2010). The New York City Basic Poll Worker Manual similarly defines
electioneering as "efforts to encourage voters to vote a certain way and includes distributing, wearing or
carrying political literature, posters, banners or buttons or soliciting votes." P. 86.

Please contact us with any questions.

Robert A. Brehm
Co -Executive Director
New York State Board of Elections
40 North Pearl Street, Suite 5
Albany, New York 12207-2729
518-474-8100 robert.brehm elections.ny.gov

Todd D. Valentine
Co-Executive Director
New York State Board of Elections
40 North Pearl Street, Suite 5
Albany, New York 12207-2729
518-474-6236 todd.valentine@eIections.ny.gov
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EXHIIBIT 2
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NEW YORK STATE
Poll Worker Training Program

Last Revised: 06.22.10

New York State F3nard of Elections Poll Worker Training Manual

Student
. 0 * ¯
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Lesson 102.3 What to Wear
u.n...... N... I fiIUSNNNU flU¯u uuNuPflflNN ¯u ¯ ullufiunu finusus ¯Nuflll ¯.. ee.....,

It is election day and you are ready to serve at the polls, but what are you allowed to wear
and bring? This lesson identifies the appropriate attire to wear at a polling site.

Acceptable Affire

On election day, poll workers should dress comfortably, but tastefully.

¯ Men are encouraged to wear collared shirts
¯ Women may wear Capri pants or slacks
¯ Patriotic clothing that does not suggest political affiliation, candidate, or issue is

acceptable

Unacceptable Attire

The following items of clothing are not appropriate to wear:

Jeans
Shorts

¯ Political or campaign items of any type
¯ Anything that suggests a political party affiliation

Anything that promotes a candidate or an issue
¯ Perfumes or aftershave, which may affect sensitive people

¯ Voters may wear political attire when casting their vote.
¯ After casting their vote, all voters must leave the polling site.

¯..:0v,4,,.

¯ ..........

New York State Board of Elections Poll Worker Training Manual P11
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EXHIBIT 3
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Board Of Elections In The City Of New York

2016/2017 CERTIFICATION PERIOD
E!Wt'

IN CASE OF EMERGENCY:
In case of an emergency evacuation, follow the instructions of the Police Officer and Coordinator and go to the emergency
meeting place posted at poll site entrances.

BASIC POLL WORKER MANUAL
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Poll Watchers, Observers and Media
Poll Watchers CAN:

¯ Arrive at 5:00 am, before the unlocking and examination of any voting machine to verify no votes have
been cast and that the ballot boxes and ballot bin liner cases are empty.

¯ Compare ballot to sample ballot poster.

¯ Examine the Voter Registration List as long as they do not interfere with the Inspectors or election
proceedings.

¯ Observe the closing of the polls and the return of canvass.

¯ Challenge individual voters on the basis of signature authenticity, residence, multiple voting, or

qualification to vote. See "Voter is Challenged" in the IF/THEN charts for ED Inspector Serving the
Voters.

¯ Report possible violations to the Coordinator, Inspector, Police Officer, or Board of Elections.

Poll Watchers CANNOT: Examples of "Interfering with the
election process":

¯ Interfere with the election process.

¯ Talking to poll workers while voters
¯ Electioneer in any manner within 100 feet of any

poll site entrance. This includes soliciting votes or
are present

distributing, wearing or carrying political literature, ¯ Talking to voters who are voting

posters, banners or buttons, etc. showing a
¯ Carrying on any conversation that may

candidate or party's name.
create a distraction or disturbance

¯ Tamper with election materials including any
¯ Electioneering

posted official signs and/or results tape.

¯ Protest a vote ruling.

¯ Accompany a voter to the privacy booth, BMD, or scanner.

If a Poll Watcher Breaks a Rule:

¯ Show them the rules posted at the entrance of

the poll site and remind them of the specific

rule they are violating.

¯ If the poll watcher refuses to comply with the

rules, the Coordinator should call the Borough

Office.

¯ If necessary the Police Officer can be asked for

assistance.

PI %.'aldi& Gudr

--.- .. -

Tb, LS d- 1 Wt - - - ._., -a---..-

-- *

IMPORTANT
Do not taips, wtth th Rss1i Ruott Tapes posted on *1w waN.

Tane1flç ma rssdt lit thn*ial pioescutlon cM lsblNty.
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Glossary

Election Day Team - consists of all the poll workers,

police, AD Monitors, and others working together

to ensure voters' rights to vote.

Electioneering - efforts to encourage voters to

vote a certain way and includes distributing,

wearing or carrying political literature, posters,

banners or buttons or soliciting votes. Election-
eering is prohibited within 100 feet of the poll site

entrance.

Election Night Reporting (ENR) - Coordinator
uploads PMDs into tablet to transmit results to

Board of Elections.

Election Security Code - password used to open

the polls on the scanner. Located in Scanner

Police Envelope

Emergency Ballot Procedure - goes into effect
when all of the scanners at a poll site break down.

Voters place their scannable ballots into the scan-

ner's Emergency Ballot Box slot. Special procedures

are used on how to handle these ballots at closing.

Excess Emergency Ballot- extra ballots that are
left over at the end of counting during Emergency

Ballot procedures.

Exit Polls - voters are asked how they voted
AFTER exiting the polls.

F
Floor Plan - (see Poll Site Floor Plan).

[Cl

General Election - any registered voter may vote in

this election regardless of party.

Grey Transport Bag - canvas bag containing the
Voter Registration List, Return of Canvass and

Street Locator by ED. At closing, the Voter

Registration List and any other secure election
documents must be sealed and returned in this
bag. Located in ED Supply Cart.

I
Hand Tally - a hand count of votes cast.

HAVA - Help America Vote Act that addresses
accessibility of the voting process.

HAVA ID Codes - are listed on the front of the Voter

Registration list. Indicates the code an inspector

must enter in the registration list when a voter is

required to provide ID.

ID Requirements - ONLY voters with "ID REQ."
next to their name on the Voter Registration List

are required to show ID when voting for the first
time.

Information Clerk - poll worker greeting voters at

entrance and directing them to the correct ED table

or poll site.

Information Clerk Envelope - contains supplies

and instructions. Located in the lowest ED/AD
Supply Cart.

Information Clerk Handbook - contains job

procedures and comes in Information Clerk
Supply Envelope. Located in the lowest ED/AD
Supply Cart.

Inside Signage - posted in Poll Site by Information
Clerk. Located in Inside Signage Supply Envelope in

the lowest ED/AD Supply Cart.

Interpreter - poll worker who assists non-English

speakers by translating information provided by

other poll workers, or on the ballot, in mandated
languages.

Interpreter Journal - contains forms used to tally

the number of voters assisted during the day and

record other questions. Located in the Interpreter

Supply Envelope.

Interpreter Journal Return Envelope - used to

return all journal pages to the Coordinator at

close of polls. Located in the Interpreter Journal.
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EXHIBIT 4
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Brehm, Robert (ELECTIONS)

From: ele.sm.CoExeDir
Sent: Wednesday, October 3, 2018 9:36 AM
To: Brehm, Robert (ELECTIONS); Valentine, Todd (ELECTIONS)

Cc: Quail, Brian (ELECTIONS); Galvin, Kimberly (ELECTIONS); Cartagena, Nicholas
(ELECTIONS); McCann, William (ELECTIONS); Connolly, Thomas (ELECTIONS); Lovullo,
Brendan (ELECTIONS); Couser, Cheryl (ELECTIONS); Conklin, John (ELECTIONS)

Subject: Apparel at Poll Site Guidance Reminder

Dear Commissioners and Directors:

As you may know, the United States Supreme Court recently held in Minnesota Voters
Alliance v Mansky that Minnesota's law banning "political" apparel at poli sites was
unconstitutional.

This has no direct impact on New York law, as our law prohibits "electioneering"
(meaning statements for, or against, a candidate or referendum on the ballot). A similar
portion of the Minnesota law was found by the Supreme Court to be valid.

In light of the Minnesota decision and the up-coming General Election on November 6,
2018, what follows is a brief review of New York's law on the subject of electioneering.

New York Law

Election Law § 8-104 (1) prohibits "electioneering within the polling place, or in any
public Street, within a one hundred foot radial" from the designated entrances to a polling
place. The statute further provides that "no political banner, button, poster or placard shall be
allowed in or upon the polling place." See also Election Law § 5-206 (9) (prohibiting
electioneering at local registration); 17-130 (4) (providing for electioneering as a
misdemeanor).

This prohibition on "political banner[s]," "button[s]," and "poster[s] and placard[s]"
applies only in the narrow context of the prohibition on "electioneering within the polling
place" and the "one hundred foot radial." That is to say, to constitute a violation of New York
law a banner, button, poster or placard must constitute "electioneering."

An "electioneering" communication is one which seeks the election of a candidate or a
vote for a political party or independent body on the ballot within the poll site. Accordingly, a
violation of New York's prohibition on electioneering banners, buttons, posters and placards
typically must contain the name of a candidate, political party, independent body or direct
reference to a ballot proposal on the ballot which contextually seeks votes.

Application of New York Law to Political Apparel
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Persons wearing clothing or donning buttons that include political viewpoints - i.e.
support of the Second Amendment, Marriage Equality, Environmental Sustainability,
Immigration Reform, Support for Voter ID Laws- do not violate New York's electioneering
prohibition unless the issue itself is unambiguously on the ballot in the form of a ballot
proposal.

New York's anti-electioneering law was intended to prevent the political campaigns
from intruding into the polling place. It was not designed to prohibit political expression
generally. New York has long interpreted its anti -electioneering law as not prohibiting political
messages. "Voters may wear political attire when casting their vote. After casting their vote,

all voters must leave the polling site." New York Poll Worker Training Program, p.11 (rev.
2010). The New York City Basic Poll Worker Manual similarly defines electioneering as "efforts
to encourage voters to vote a certain way and includes distributing, wearing or carrying
political literature, posters, banners or buttons or soliciting votes." P. 86.

Please contact us with any questions.

Robert A. Brehm
Co-Executive Director
New York State Board of Elections
40 North Pearl Street, Suite 5
Albany, New York 12207-2729
518-474-8100 robert.brehm@elections.ny.gov

Todd D. Valentine
Co-Executive Director
New York State Board of Elections
40 North Pearl Street, Suite 5
Albany, New York 12207-2729
518-474-6236 todd.valentineelections.ny.gov
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JOHN DeROSIER, 
 

         Plaintiff, 
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DUSTIN M. CZARNY, ET AL. 
 
                                                                           Defendants. 

 
 
 
 
 
 

DECLARATION 
 

18-CV-0919 
 

GLS/DEP

  
 

C. Harris Dague, on the date noted below and pursuant to Section 1746 of title 28 of the 

United States Code, declares the following to be true and correct under penalty of perjury under 

the laws of the United States of America: 

1. I am Assistant Attorney General for the State of New York and appear in this action 

on behalf of Barbara D. Underwood, Attorney General for the State of New York, the attorney for 

Defendants Peter Kosinski, Douglas Kellner, Andrew Spano and Gregory Peterson (“AG 

Defendants”) in this action. 

2. I make this Declaration in support of AG Defendants’ Motion for Pre-Answer 

Summary Judgment. 

3. Annexed hereto and incorporated herein as Exhibit 1 is a true and correct copy of 

selections from the Public Papers of NY Governor David B. Hill, 1890, Annual Message, State of 

NY Executive Chamber, Jan. 7, 1890. 

4. Annexed hereto and incorporated herein as Exhibit 2 is a true and correct copy of 

7 Jud. Not. 21, Judicial Notice, Summer 2011, “Ballot Reform and the Election of 1891”, Sheridan, 

David.   
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5. Annexed hereto and incorporated herein as Exhibit 3 is a true and correct copy of 

NY History, Vol. 42, No. 3 (July 1961), “The Politics of Ballot Reform in NY 1888-1890”, Bass, 

Herbert. 

6. Annexed hereto and incorporated herein as Exhibit 4 is a true and correct copy of 

selections from NY Senate Minority Report, No. 26, Jan. 31, 1890, Sens. Jacob Cantor & W.L. 

Brown. 

7. Annexed hereto and incorporated herein as Exhibit 5 is a true and correct copy of 

NY Senate Dissenting Report, No. 28, Jan. 31, 1890, Sen. Norton Chase.   

Albany, NY 
October 26, 2018 
   
       s/ C. Harris Dague  

 C. Harris Dague 
 Bar Role # 513292 
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PRELIMINARY STATEMENT 
 

 Plaintiff, John DeRosier commenced this action as a facial challenge to portions of New 

York’s Election Law that exclude electioneering activity in or around the polling place during an 

election.  N.Y. Elec. Law §§8-104(1), 17-130(4) & (23) (“Anti-Electioneering Laws”).  

Specifically, Plaintiff claims that New York State’s statutory prohibition on political banners, 

buttons, posters or placards inside or within 100 radial feet of a polling place constitutes an 

unconstitutional infringement of the First Amendment.      

Plaintiff’s claim is based exclusively on the recent United States Supreme Court decision 

in Minnesota Voters’ Alliance v. Mansky (see Compl. ¶¶47-48), which struck down a Minnesota 

election law banning “political” apparel inside polling places as unconstitutionally vague and not 

properly defined by State guidance.  138 S. Ct. 1876 (June 15, 2018).  Relying on Minn. Voters, 

Plaintiff attempts to compare New York’s Anti-Electioneering statute with Minnesota’s stricken 

apparel law, arguing that language similarities between the two dictates a declaration of 

unconstitutionality.   

But the challenged New York law actually succeeds in the very places that the Minn. Voters 

Court found the Minnesota law deficient.  That is, the subject provisions of N.Y. Elec. Law are far 

more discerning than their Minnesota counterparts, as they only prohibit electioneering conduct 

and attire that is directly related to issues or candidates appearing on the actual ballot and do not 

prohibit unrelated political expression.  Thus, despite Plaintiff’s reliance on Minn. Voters, the 

distinctions between the New York and Minnesota laws actually renders the Supreme Court’s 

precedent favorable to New York.  Further, the Supreme Court has routinely upheld similar, 

narrowly drawn laws prohibiting electioneering conduct upon finding a compelling State interest 
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in protecting the sanctity, fairness and accuracy of the American election process.       

 As developed throughout this Memorandum of Law and all supporting materials hereto 

New York’s narrowly drawn prohibition on specified electioneering conduct and the subsequent 

State guidance delineating the boundaries of the law, passes Constitutional muster under Minn. 

Voters and its precedential forerunners.  Defendants Kosinski, Kellner, Spano and Peterson are 

therefore entitled to a grant of summary judgment pursuant to FRCP 56 on all causes of action.                  

STATEMENT OF RELEVANT FACTS AND LAW 
 

 As this matter strictly contemplates an issue of statutory and legal interpretation, the 

relevant facts are narrow, straightforward and not in dispute.   

 The New York State Board of Elections (“Board”) was established in 1974 as a bipartisan 

agency vested with the responsibility for administration and enforcement of all laws relating to 

elections in New York State.  See www.elections.ny.gov/AboutSBOE.html (last accessed Oct. 9. 

2018); see also N.Y.L. 1974, Ch. 604, §7; N.Y. Elec. Law §3-102.  The Board also regulates 

disclosure and contribution limits of a Fair Campaign Code intended to govern campaign practices.  

Id.  As part of its responsibilities, the Board offers assistance to local election boards and 

investigates complaints of possible statutory violations.  Id.  In addition, the Board is charged with 

the preserving citizen confidence in the democratic process and enhancing voter participation in 

elections.  Id.  Defendants Peter Kosinski and Douglas Kellner are Commissioners and Co-Chairs 

of the Board; Defendants Andrew Spano and Gregory Peterson are Board Commissioners 

(collectively “AG Defendants”).  Declaration of Thomas E. Connolly (“Connolly Decl.”), sworn 

to October 25, 2018, ¶3.  

 New York elections are subject to the mandate of the New York State Election Law.  N.Y. 

Elec. Law §§1-100, et. seq. (Arts. 1 - 17).  Article 8 of the law, originally codified by the New 
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York State Legislature in 1890, governs the specific “conduct of elections”.  Id.  This includes, 

details regarding the dates and hours of voting (§8-100), organization, set up and restrictions at the 

polls and polling places (§8-102, §8-104), and educational opportunities available at polling places 

(§8-106).   

As relevant to this matter, §8-104(1) includes a prohibition on electioneering conduct in 

and around the polling place and states in pertinent part: 

While the polls are open no person shall do any electioneering 
within the polling place, or in any public street, within a one hundred 
foot radial measured from the entrances designated by the inspectors 
of election, to such polling place or within such distance in any place 
in a public manner; and no political banner, button, poster or placard 
shall be allowed in or upon the polling place or within such one 
hundred foot radial.  §8-104(1).          
    

 Closely related to §8-104(1)’s proscription of electioneering activity is §17-130 of the 

Election Law, which sets forth criminal penalties for prohibited election conduct, including 

electioneering.  As challenged by this lawsuit, §17-130(4) and §17-130(23) states in pertinent part: 

Any person who…Electioneers on election day…within one 
hundred feet…from a polling place…is guilty of a misdemeanor.   
  

These Anti-Electioneering laws were codified by the New York State Legislature as far 

back as 1890.  See N.Y.L. 1890, Ch. 262 § 35, as amended N.Y.L. 1891, Ch. 296; see also 

Silberberg v. Board of Elec. of NY, 272 F. Supp. 3d 454, 476 (SDNY 2017) (“Expressive activities 

have been restricted at polling sites in New York since the adoption of the Australian ballot reforms 

in 1890”).  The legislative history of the law illustrates that it was born from a desire to “protect 

the secrecy and purity of suffrage” in New York, by guaranteeing that “every voter, not subjected 

to intimidation, has a perfect right and the fullest opportunity to cast an absolutely secret ballot if 

he so desires”.  Declaration of C. Harris Dague, executed October 26, 2018 (“Dague Decl.”) Ex. 
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1 [Pub. Papers, Gov. Hill, Jan. 7, 1890] at 7-8; Ex. 2 [7 Jud. Not. 21, Judicial Notice, Summer 

2011, “Ballot Reform and the Election of 1891”, Sheridan, David]; Ex. 3 [NY History, Vol. 42, 

No. 3 (July 1961), “The Politics of Ballot Reform in NY 1888-1890”, Bass, Herbert].  As recently 

recognized by the New York District Court for the Southern District “in New York, prior to the 

enactment of the statute, vote buying and voter intimidation were rampant”.  Silberberg, 272 F. 

Supp. 3d at 471.   

The electioneering prohibition codified in 1890 coincided with the Legislature’s adoption 

of private voting booths, and the two elements were deemed necessary to combat the “two great 

evils of bribery and intimidation”, with the stated purpose of “facilitating…honest elections”.  

Dague Decl. Ex. 1 at 13-16.  Even Legislators opposed to aspects of the ultimately codified 

Election Law, still favored the proscription of electioneering at or within 100 feet of the polls.  See 

Dague Decl. Ex. 4, Minority Report of Sens. Cantor and Brown at 1 (favoring adoption of alternate 

bill that included prohibition on electioneering at §32, pg. 13); Ex. 5, Dissenting Report of Sen. 

Norton Chase at 2 (“Intimidation is almost as great an evil under our existing system as corruption, 

and should be zealously provided against”).         

The motivation to protect the New York voters from intimidation and undue influence at 

the polls and the overall sanctity, fairness and accuracy of elections continues to this day, through 

the work, oversight and guidance of the Board.  Connolly Decl. ¶¶ 7, 11, 21; see also Silberberg, 

272 F. Supp. 3d at 471 (Board demonstrated at evidentiary hearing that election law measures 

“remain critical to combatting vote buying and voter intimidation” to this day).      

On June 14, 2018, the United States Supreme Court decided Minnesota Voters Alliance v. 

Mansky.  138 S. Ct. 1876 (June 15, 2018).  The holding and pertinent elements of this decision are 

discussed in detail below.  Subsequent to the decision in Minn. Voters, the Board issued the first 
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of two guidance documents to the local and county boards of election, in advance of the 2018 

primary and general elections.  Connolly Decl. ¶13, Ex. 1 (“First Guidance”).  The guidance was 

first sent to all local and county boards of election, including representatives from co-Defendant 

Onondaga County, on or about June 20, 2018.  Id. ¶ 14.   

The First Guidance addresses the Minn. Voters. decision noting that “per State Board of 

Elections Guidance, New York’s Anti-Electioneering Statute (Election Law § 8-104(1)) is still 

valid”.  Id. at Ex. 1.  The guidance document goes on to explain why, noting: 

Generally, a person cannot wear apparel that contains the name of a 
candidate, political party, independent body or direct reference to a 
ballot proposal on the ballot which contextually seeks votes.   
 

 The guidance further explains the narrow parameters of the electioneering prohibition: 

Under New York Law, persons wearing clothing or donning buttons 
that include political viewpoints – i.e. support of the Second 
Amendment, Marriage Equality, Environmental Sustainability, 
Immigration Reform, Support for Voter ID Laws…. do not violate 
New York’s electioneering prohibition unless the issue itself is 
unambiguously on the ballot in the form of a ballot proposal.  Id.   
 

 The limited scope of the Anti-Electioneering provisions of §8-104(1) is further emphasized 

in the training materials provided to poll workers that is published and shared by the Board.  Id. at 

¶ 17, Exs. 2-3.  To wit, the New York State Poll Worker Training Manual unambiguously states, 

“[v]oters may wear political attire when casting their vote”.  Id. Ex. 2 at 11 (emphasis in original).  

This portion of the manual is highlighted for the worker using a large exclamation point.  Id.   

Similarly, the New York City Poll Worker’s Procedure Manual, as based on Board 

guidance, includes instructions to poll workers that “poll watchers” are not permitted to 

“electioneer in any manner within 100 feet of any poll site entrance.  Id. Ex. 3.  This includes 

soliciting votes or distributing, wearing or carrying political literature, posters, banners or buttons, 
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etc. showing a candidate or party’s name.”  Id. Ex. 3 at 10.  Electioneering is defined in the manual 

as “efforts to encourage voters to vote a certain way…”.  Id. Ex. 3 at 86.   

 On October 3, 2018, in advance of the up-coming general elections, the Board re-issued 

guidance re-asserting the scope and application of the Anti-Electioneering Law.  Id. Ex. 4.  The 

guidance states: 

This prohibition on political banners, buttons, and posters and 
placards applies only in the narrow context of the prohibition on 
electioneering within the polling place and the one hundred foot 
radial.  That is to say, to constitute a violation of New York law a 
banner, button, poster or placard must constitute electioneering… 
An electioneering communication is one which seeks the election of 
a candidate or vote for a political party or independent body on the 
ballot within the poll site…Accordingly, a violation…must contain 
the name of a candidate, political party, independent body or direct 
reference to a ballot proposal on the ballot which contextually seeks 
votes… 
 
New York’s anti-electioneering law was intended to prevent the 
political campaigns from intruding into the polling place.  It was not 
designed to prohibit political expression generally.  New York has 
long interpreted its anti-electioneering law as not prohibiting 
political messages.  Id.      

 
 Plaintiff initiated the instant action on August 3, 2018 as a facial challenging to NY Elec. 

Law §§8-104(1), §17-130(4) and §17-130(23).  Plaintiff’s Complaint states that he “wishes to wear 

political buttons expressing support for his favored candidates and/or conservative causes”.  

Compl. ¶5.            

ARGUMENT 

POINT I 

THE ANTI-ELECTIONEERING PROVISIONS OF NY ELECTION LAW ARE 
CONSTITUTIONAL UNDER THE FIRST AMENDMENT AND WHOLLY 

CONSISTENT WITH MINN. VOTERS AND OTHER SUPREME COURT PRECEDENT 
 

      The sole issue before this court is whether the provisions of New York’s Election Law 
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that prohibit electioneering inside or within a 100-foot radial of the polls violates the First 

Amendment.  Currently, all 50 States employ laws curbing various forms of speech in and around 

polling places [Minn. Voters, 138 S. Ct. at 1883] and similar anti-electioneering laws have 

withstood First Amendment scrutiny and been upheld by the Supreme Court.  See e.g Burson v. 

Freeman, 504 US 191, 196-197 (1991).  New York’s Anti-Electioneering laws and the 

unambiguous Board guidance concerning these provisions make clear that the laws are narrowly 

drawn to combat only ballot-specific electioneering conduct at the polls and do not otherwise 

infringe upon political or other speech in violation of the First Amendment.   

A. LEGAL STANDARDS 

As an initial matter, because Plaintiff is making a facial challenge to a statute he must 

demonstration that there are “no set of circumstances exists under which the Act would be valid.” 

Webster v. Reproductive Health Services, 492 U.S. 490, 524 (1989).  That is, a challenged law 

should not be invalidated “on a facial challenge based upon a worst-case analysis that may never 

occur”.  Ohio v. Akron Ctr. for Reprod. Health, 497 U.S. 502, 514, 110 S. Ct. 2972, 2980-81 

(1990).  For facial challenges, whenever “fairly possible, courts should construe a statute to avoid 

a danger of unconstitutionality.”  Id.  

As set forth above, the Anti-Electioneering laws in question apply at two different locations 

at the polling place – “within the polling place” and “in any public street, within a 100 foot radial 

measured from the entrances” of such polling place.  §8-104(1).  By this lawsuit, Plaintiff 

challenges the electioneering prohibition at both of these locations.  Compl. ¶ 47.  Pursuant to the 

well-developed Supreme Court jurisprudence on this subject matter, the applicable legal standards 

differ depending on the site of the law, as both sites are classified as different legal forums.  

The area inside the polling place is a “nonpublic” forum – a “space that is not by tradition 
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or designation a forum for public communication”.  Minn. Voters, 138 S. Ct. at 1884; see also 

Burson, 504 US at 196-197; Silberberg, 272 F. Supp 3d at 476 (“The Court concludes that [polling 

sites] are non-public fora”).  A polling place is “at least on Election Day, government controlled 

property set aside for the sole purpose of voting”.  Id. at 1885.  In nonpublic forums, “the 

government has much more flexibility to craft rules limiting speech”.  Id. at 1884.  The government 

is free to “impose some content-based restrictions on speech in nonpublic forums, including 

restrictions that exclude political advocates and forms of political advocacy”.  Id. at 1876, citing 

Cornelius v. NAACP Legal Defense & Ed. Fund, Inc., 473 US 788 (1985).     

As such, the “the government may reserve [a nonpublic forum] for its intended purposes, 

communicative or otherwise, as long as the regulation on speech is reasonable and not an effort to 

suppress expression merely because public officials oppose the speaker’s view”.  Id.; citing Perry 

Ed. Assn. v. Perry Local Ed. Assn., 460 US 37 (1983).  Thus, the Supreme Court applies a hybrid 

standard that asks whether the challenged law is “reasonable in light of the purpose served by the 

forum” – when adjudicating matters involving areas inside the polling place.  Id.      

The area outside the polling place – the public streets within a 100-foot radial of the polling 

place – may be subject to a different level of forum-based scrutiny.  With some disagreement1 and 

noted evolution of the law by various Circuit Courts2, the 100-foot radial area around a polling 

                                                 
1  While a plurality of the Burson Court held the 100-foot area outside a polling place to be a public form, in his 
concurring opinion Justice Scalia determined that the subject area outside the polling place is more properly 
categorized as a “nonpublic forum”.  Burson, 504 US at 214 (Scalia, J.).  Justice Scalia argued that areas adjacent to 
polling are not traditionally “devoted to assembly and debate” as necessary to be deemed public fora, but, to the 
contrary, have historically been subject to restriction during elections.  Id.  This history of restriction, in Scalia’s 
opinion, renders the areas nonpublic and subject to lessor scrutiny.  Id. at 216.    
   
2 Various decisions subsequent to Burson indicate that not all areas leading to and from a polling place are traditional 
public fora.  See, e.g., United Food and Comm. Workers Local 1099 v. Sidney, 364 F.3d 738, 750 (6th Cir. 2004) 
(holding that parking lots and walkways leading to polling locations on public and private property were not traditional 
public fora); Embry v. Lewis, 215 F.3d 884, 888-89 (8th Cir. 2000) (concluding that a grassy area next to a sidewalk 
on school property that was apportioned for the election was a nonpublic forum); Liberty Twp. Tea Party v. IBEW, 
2010 U.S. Dist. LEXIS 142835, at *14-16 (S.D. Ohio Oct. 28, 2010) (IBEW property loaned to Board of Elections 
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place has been deemed a “public” forum.  Burson v. Freeman, 504 US 191, 198-211 (1991).  With 

the designation of the area as a public forum, the legal standard inquiry turns on a determination 

of the challenged law’s content neutrality.  Id.  A content neutral law may be subject to “time, 

place, and manner” regulation.  Id.  As New York’s Anti-Electioneering law prohibits speech 

related to political candidates and issues on the actual ballot, they are not content-neutral “time, 

place and manner” restrictions.  Id. (finding Tennessee anti-electioneering law to be not content-

neutral).  Such a “content based restriction on political speech in a public forum” is subject to strict 

scrutiny.  Id. at 198.  That is, to pass Constitutional muster the law must be “necessary to serve a 

compelling state interest and…narrowly drawn to achieve that end”.  Id. 

Regardless of the level of Constitutional scrutiny applied to the challenged New York 

Election law provisions, the result is the same.  The Anti-Electioneering laws do not violate the 

First Amendment, as the State has a historically recognized interest and necessity in protecting the 

sanctity, fairness and freedom of elections that includes a right to prohibit electioneering activity 

at and around polling places.                                    

B. NEW YORK’S ANTI-ELECTIONEERING LAWS ARE CONSTITUIONAL  

1. Election Law §8-104(1) and §17-130(4), (23) Are Ballot-Specific, Anti-Electioneering 
Prohibitions, Not General Apparel Bans 

 
As a threshold matter, it is important to understand the precise scope of the challenged 

statutory provisions.  While Plaintiff attempts to liken the challenged portions of the Election Law 

to the general “apparel ban” in Minnesota Voters (Compl. ¶¶34, 37), New York’s law is 

exclusively aimed at banning ballot-specific electioneering conduct within the polling place.  That 

is, §8-104(1) does not implicate a general apparel ban or impact speech, political or otherwise, 

                                                 
for election designated a “limited public forum”).  
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beyond what is “unambiguously on the ballot”.  Connolly Decl. Ex. 1, 4.  This distinction is critical 

– as it formulates the very basis for Plaintiff’s entire reliance on Minn. Voters, and the appropriate 

application of the law. 

To understand the explicit scope of the challenged provisions the Court need look no 

further than the plain language of the laws, their legislative history, and the official Board 

guidance.   

In the same sentence § 8-104(1) proscribes “electioneering” conduct, and then specifies 

this to include the use of political banners, buttons, posters or placards.  Under the canons of 

statutory construction where acts of a violation are incorporated within one sentence of a statute, 

it is assumed that the Legislature did not intend to create multiple different offenses.  See United 

States v. Arreola, 467 F.3d 1153, 1158 (9th Cir. 2006) (Use of same sentence proscribed two 

different acts that violate the statute, not two separate violations); see also United States v. Street, 

66 F.3d 969, 974 (8th Cir. 1995) (“The statute lists all of the acts of violation in one sentence, and 

imposes a single penalty for all of them, a construction which indicates that Congress did not mean 

to create more than one offense”); Terry v. Atlas Van Lines, Inc., 679 F. Supp. 1467, 1472 (N.D. 

Ill. 1986) (“The court cannot accept an interpretation in which two clauses in the same sentence 

conflict, especially in the face of a more reasonable construction which avoids this result”).  As 

such, §8-104(1)’s prohibition on banners, buttons, posters and placards must be interpreted in 

conjunction with the proscription on electioneering – not as unrelated, separate prohibitions on 

speech.   

Moreover, the limited scope of §8-104(1) is further buoyed by §§17-130(4) & (23), also 

challenged by this suit.  Both of these provisions deal exclusively with “electioneering” conduct 

on Election Day – providing the penological ramification for a violation of §8-104(1).  It is, of 
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course, a fundamental rule of statutory construction that a statute must be construed as a whole, 

with words and sentences of a section interpreted with reference to different parts of the same act 

as if they were in the same section.  Pietrafesa v. First Am. Real Estate Info. Servs., 2007 U.S. 

Dist. LEXIS 15785, at *17-18 (N.D.N.Y. Mar. 6, 2007) (Kahn, J.).  Viewed in the context of §§17-

130, Plaintiff’s attempt to shoehorn §8-104(1) as a general political apparel ban to bolster his claim 

is exposed as improper3.      

As detailed above (Statement of Facts) this plain language construction is consistent with 

the legislative history of the Anti-Electioneering laws.  The statutory prohibitions were created 

with the intent of “guarding suffrage from [the] abuses” of intimidation and corruption and the 

“facilitating of honest elections”.  Dague Decl. Ex. 1 [Pub. Papers Gov. Hill] at 8, 16.  The 

legislative history does not contemplate a separate or distinct apparel proscription – but rather only 

a ban on electioneering conduct, imposed in conjunction with the creation of private voting booths 

to guard against impropriety and influence.  Id. at 13-16.   

Finally, the official guidance from the Board demonstrates the limited scope of the 

challenged provisions.  The Board’s guidance illustrates that §8-104(1) is exclusively an 

electioneering ban – and not an unmoored prohibition on political apparel or speech.  Through its 

guidance, the Board has routinely made the determinate scope of the law clear: 

 “Generally, a person cannot wear apparel that contains the name of 

                                                 
3  Further evidence of the limited scope of §8-104(1) can be found in looking at a companion statute housed in the NY 
Education Law.  Education Law §2031-a, which governs education elections states “while the polls are open no person 
shall do any electioneering within the polling place, or within one hundred feet therefrom in any public street, or 
within such distance in any place in a public manner and no banner, poster or placard on behalf of or in opposition to 
any candidate or issue to be voted upon shall be allowed in or upon the polling place or within one hundred feet 
therefrom during the election”.  This proscription follows Election Law §8-104(1) nearly verbatim and makes clear 
that both are limited to electioneering conduct exclusively.  Where “statutes relate to the same general subject so as to 
be in pari material they are to be construed together”.  McKinney’s Statutes, Constr. & Interpretation §126; see also 
ACLU v. DOD, 40 F. Supp. 3d 377, 387 (S.D.N.Y. 2014) (“Statutes in pari material are to be interpreted together, as 
though they were one law. This is because courts generally presume that Congress is knowledgeable about existing 
law pertinent to legislation it acts”)      
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a candidate, political party, independent body which contextually 
seeks votes”.  Connolly Decl. Exs. 1 and 4.  
 

 “Under New York Law, persons wearing clothing or donning 
buttons that include political viewpoints … do not violate [§8-
104(1)] unless the issue is itself unambiguously on the ballot in the 
form of a ballot proposal”. Id.   

 
The Board guidance provided to poll workers further emphasizes the distinction between ballot-

specific electioneering and a more broad general apparel ban.  The New York State Poll Worker 

Training Manual unambiguously states, “[v]oters may wear political attire when casting their 

vote”.  Connolly Decl. Ex. 2.  Similarly, the New York City Poll Worker’s Procedure Manual 

instruct poll workers that the prohibition applies only to electioneering conduct, which is defined 

only as “efforts to encourage voters to vote a certain way…”.  Id. Ex. 3 at 86.     

 Despite Plaintiff’s best efforts to lump them together, New York’s Anti-Electioneering 

laws are simply not the same as the broad Minnesota apparel ban stricken by the Supreme Court 

in Minn. Voters.  The portion of the Minnesota law reviewed by the Supreme Court maintained 

that “a political badge, political button, or other political insignia may not be worn at or about the 

polling place on primary or election day”.  Minn Voters, 138 S. Ct. at 1863, citing Minn. Stat. 

Ann. § 211B.11(1). Unlike New York’s law, the provision was not contained in the same sentence 

as a ban on electioneering conduct, but rather in a stand-alone sentence.  Id.  As such, the Court 

characterized the stricken Minnesota law as the “political apparel ban” throughout its decision – 

treating it separately from any anti-electioneering language.  Id. at 1883, 1884, 1886, 1887.       

Additionally, the Supreme Court expressly noted that Minnesota’s law was not anchored 

by any “official guidance” resulting in “haphazard interpretations” by the State and a consequent 

“indeterminate scope of the political apparel provision”.  Id. 1889.  The lack of State guidance 

resulted in enforcement ambiguity, wherein a Minnesota poll worker would be forced to “maintain 
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a mental index of the platforms and positions of every candidate and party on the ballot” to 

determine which apparel violated the law.  Id. at 1889-1891.  The Court listed an array of 

organizations (the ACLU, AARP, Ben and Jerrys) and issue statements (“All Lives Matter”, a 

“rainbow flag”, the “text of the Second Amendment”) and noted that even the “State’s top lawyers 

struggled” to say what constituted prohibited groups and issues under the apparel ban.  Id. 

This is decidedly not the case with the challenged New York laws.  As discussed 

throughout, §8-104(1) concerns electioneering activity exclusively and features ample, specific 

State guidance not present in the Minnesota case.  New York’s law does not suffer from any of the 

ambiguity that concerned the Minn. Voters’ Court, as the Board has made it abundantly clear that 

apparel or buttons featuring “political viewpoints [such as] support of the Second Amendment, 

Marriage Equality, Environmental Sustainability, Immigration Reform, Support for Voter ID 

Laws do not violate New York’s electioneering law”.  Connolly Decl. Ex. 1.  New York’s laws do 

not require the interpretation of “top lawyers” or place any onus on the poll worker beyond 

knowing which specific candidates or referendums are on the actual ballot such that voters do not 

electioneer for votes for specific candidates or ballot-issues.  

Plaintiff’s misunderstanding of New York’s law and attempt to liken it to Minnesota’s 

“apparel ban” is on full display in his Complaint, as he rhetorically asks: “But what about ‘MAGA’ 

buttons? Or ‘Don’t tread on me’? ‘SCOPE’? ‘NRA’? ‘Black lives Matter’? (sic) ‘Feel the Bern’?”.  

Compl. ¶ 28.  New York’s law does not suffer from ambiguity surrounding any of these issues.  

The simple answer to all of these questions is that none of them would trigger the anti-

electioneering prohibition, as they are neither candidates nor ballot proposals, but political or social 

viewpoints that can be displayed on apparel at and around the polls.  Connolly Decl. ¶ 21, Ex. 1.                

 Appreciating the scope of New York Anti-Electioneering law and the intrinsic differences 
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between it and the stricken Minnesota “apparel ban” is critical in applying the proper legal 

standards.  New York’s narrowly tailored, ballot-specific electioneering proscription satisfies even 

the most stringent Constitutional scrutiny for many of the reasons that Minnesota’s indiscriminate 

“political apparel ban” failed.      

2. Electioneering Prohibition “Within the Polling Place” 

 As set forth above, Plaintiff is challenging both sites covered by the Anti-Electioneering 

laws – inside and within 100-foot radial outside the polling place.  As the Supreme Court 

contemplates different levels of Constitutional scrutiny for each of the two different sites, they 

must be analyzed separately. 

 With respect to New York’s prohibition on ballot-specific electioneering, including 

donning apparel, banners, buttons, posters, or placards, inside the polling place, the Supreme Court 

deems this area a “nonpublic forum” and applies a “reasonableness” analysis to such challenges.  

See supra Point A, citing Minn. Voters, 138 S. Ct. at 1884 and Burson, 504 US 191, 196-197 

(1991).  The standard asks whether the challenged law is “reasonable in light of the purpose served 

by the forum”.  Id. at 1876, citing Perry Ed. Assn. v. Perry Local Ed. Assn., 460 US 37 (1983).        

 The unquestioned purpose of the area inside a polling place on Election Day is “voting”.  

Id. at 1885.  The area has been accorded the legal status of a “special enclave, subject to greater 

restriction”.  Id. 1886, quoting, Int’l Soc’y for Krishna Consciousness v. Lee (for citation 

“ISKCON”), 505 US 672, 680 (1992).  Such restrictions may include “restrictions that exclude 

political advocates and forms of political advocacy”.  Id., citing Cornelius, 473 US at 800 

(“Nothing in the Constitution requires the Government freely to grant access to all who wish to 

exercise their right to free speech on every type of Government property without regard to the 

nature of the property or to the disruption that might be caused by the speaker’s activities”); Greer 
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v. Spock, 424 US 828 (1976) (“The guarantees of the First Amendment have never meant that 

people who want to propagandize protests or views have a constitutional right to do so whenever 

and however and wherever they please”).        

 In light of the recognized purpose of the polling place on Election Day, the State’s interest 

in curbing electioneering activity is abundantly reasonable.  The Supreme Court has long 

recognized that the “right to vote freely for the candidate of one’s choice is of the essence of a 

democratic society”.  Reynolds v. Sims, 377 US 533 (1964).  The prominence of voting rights in 

the pantheon of American freedoms is second to none, as “other rights, even the most basic, are 

illusory if the right to vote is undermined”.  Westberry v. Sanders, 376 US 1, 17 (1964).  The 

Supreme Court has routinely recognized that “no right is more precious in a free country than that 

of having a voice in the election of those who make the laws”.  Id.       

 Accordingly, the overwhelming precedent dictates that the States have a “compelling” 

interest in both protecting voters at the polls from confusion and undue influence and preserving 

the integrity and reliability of the election process.  See  EU v. San Francisco Cty Dem. Central 

Comm., 489 US 214, 223 (1989) (A State “indisputably has a compelling interest in preserving 

the integrity of its election process”); see also Burson 504 US at 199 (“[A] State has a compelling 

interest in ensuring that an individual’s right to vote is not undermined by fraud in the election 

process”); Silberberg, 272 F. Supp 3d at 461 (“The State of New York has a compelling interest 

in preventing vote buying and voter coercion. The State’s interest in the integrity of its elections 

is paramount”).   

 Application of these principles here strongly favors a finding of Constitutionality.  New 

York’s Anti-Electioneering law advances New York’s interest in insulating voters from undue 

influence, intimidation, confusion and even corruption at the polling place, in an attempt to 
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promote fairness and accuracy of the State’s elections.  Connolly Decl. ¶¶  7, 11, 21; Dague Decl. 

Exs. 1, 4, 5; see also Silberberg, 272 F. Supp 3d 454 (Finding NY Election Law provision, §17-

130(10), that prohibits sharing of marked ballots with another person by photograph on social 

media to be constitutional under First Amendment, as part of State’s compelling interest in 

preventing voter coercion and intimidation).  This is evident in the scope of the law, its Legislative 

History and the Board guidance, all of which illustrate the State’s laser-focused interest in 

preventing the political campaigns from intruding into the polling places.   

 New York’s narrow prohibition on conduct and displays intended to influence voters on 

ballot-specific candidates and measures is a reasonable measure to protect the purpose of the 

nonpublic forum.  See Burson, 504 US 191 (Tennessee law prohibiting electioneering conduct 

outside polls declared Constitutional under First Amendment); See also, Cornelius, 473 US 788 

(Rule restricting public advocacy groups from campaigning in annual Federal employee charity 

drive upheld under First Amendment); Greer, 424 US 828 (Prohibition on political solicitations on 

military base upheld under First Amendment); ISKCON, 505 US 672 (Regulation limiting 

distribution of literature and solicitation at an airport to areas outside the terminals upheld under 

First Amendment). 

(a) The Impact of Minn. Voters on Application of the Legal Standard 

 In spite of Plaintiff’s misguided reliance on the case, Minn. Voters is fully consistent with 

the hybrid scrutiny “reasonableness” analysis above, as it actually endorses a State’s right to ban 

electioneering conduct in a polling place.  While the case struck down Minnesota’s ill defined, 

overly broad, “political apparel ban” – the Court acknowledged a State’s right to codify more 

narrowly drawn prohibitions on conduct at the polls.  See Minn. Voters, 138 S. Ct. at 1887 – 1891.  

To this end, the Minn. Voters’ plurality expressly acknowledged the constitutionality of excluding 
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“some form of advocacy…from the polling place”.  Id. at 1887.  The Court went on to remark that 

a polling place can rightfully be designated by the States as “an island of calm in which voters can 

peacefully contemplate their choices”.  Id.   

Casting a vote is a weighty civil act, akin to a jury’s return of a 
verdict, or a representative’s vote on a piece of legislation.  It is a 
time for choosing, not campaigning.  The State may reasonably 
decide that the interior of the polling place should reflect that 
distinction.  Id. at 1888.  
 

As if it was speaking about New York’s Anti-Electioneering law specifically, the Court explained 

that a “State may reasonably take steps to ensure that partisan discord not follow the voter up to 

the voting booth, and distract from a sense of shared civic obligation at the moment it counts the 

most”.  Id.   

 The plurality concluded that “in light of the special purpose of the polling place itself [a 

State] may choose to prohibit certain apparel there because of the message it conveys, so that 

voters may focus on the important decisions immediately at hand”. Id.  

 The Minnesota Court was rightfully preoccupied with elements of the Minnesota “apparel 

ban” that are decidedly not features of the New York Anti-Electioneering law.  The apparel ban’s 

rank ambiguity, it’s not being tethered to ballot-specific electioneering conduct, and its lack of 

clarifying State guidance, ultimately rendered the law untenable under the First Amendment.  See 

generally, Minn. Voters.  In contrast, the challenged New York law is not a general political 

apparel ban, it is intrinsically different as a narrowly tailored anti-electioneering prohibition and it 

excels in the same areas that Minnesota’s law failed, i.e. ample Board guidance, narrowness of 

scope.  In line with its own past precedent, the Minnesota Voters Court expressly endorsed the 
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several States’ ability to pass laws like §8-104(1) and 17-130(4) & (23).                 

3. Electioneering Prohibition “Within a 100 Foot Radial” Outside the Polling Place 

Plaintiff also challenges the provision of §8-104(1) that prohibits electioneering, including 

the donning of apparel, buttons, placards or posters “within a one hundred foot radial” of the 

polling place.  Comp. ¶ 35.  As set forth above, the Supreme Court has deemed the 100-foot radial 

area outside of the polling place to be a “public forum”4.   Burson, 504 US 191, 196-198 (1991).  

The appropriate legal test for a “content based restriction on political speech in a public forum” is 

strict scrutiny.  Id. at 198.  Under this standard, a law must be found “necessary to serve a 

compelling state interest and…narrowly drawn to achieve that end”.  Id. 

The Supreme Court’s decision in Burson is both controlling and instructive here, as 

applying the strict scrutiny standard to a highly analogous Tennessee anti-electioneering law.  

Burson, 504 US 191.  The Burson Court analyzed the constitutionality of a Tennessee election law 

that “prohibits the solicitation of votes and the display or distribution of campaign materials within 

100 feet of the entrance to a polling place”.  Id. at 193.  Like New York, Tennessee deems violation 

of this prohibition a misdemeanor.  Id.   

The Burson Court acknowledged the exacting nature of strict scrutiny, but held that laws 

providing protections to other constitutional rights “embodied in government proceedings”, such 

as voting, represent one of the limited areas where strict scrutiny can be overcome.  Burson, 504 

US at 198, citing Sheppard v. Maxwell, 384 US 333, 361-63 (1966) (Outlining restrictions on 

speech of trial participants that courts may impose to ensure a fair trial).   

 While the Court noted that reconciling “the right to engage in political discourse with the 

                                                 
4 Noting the aforementioned precedential disagreement with this position, designating the area as a “nonpublic 
forum”. Burson, 504 US at 214 (concur, Scalia, J.).    
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right to vote – a right at the heart of our democracy” is difficult, it ultimately held in favor of the 

Tennessee prohibition protecting voters’ rights at and around the polls.  Id.  The Court reached this 

conclusion by first acknowledging the primacy of voting and free elections in the pecking order of 

protected American liberties.  Id. (“No right is more precious in a free country than that of having 

a voice in the election of those who make the laws”).  Accordingly, the Court found that States 

have a “compelling interest in protecting voters from confusion and undue influence”.  Id. at 199.  

 Upon concluding that Tennessee possessed a compelling interest in protecting voters and 

elections, the Court turned its attention to whether the electioneering proscription was “necessary 

to serve the asserted interest”.  Id.  The necessity prong turned on the Court’s recognition of 

America’s long history of fighting a “persistent battle against two evils:  voter intimidation and 

election fraud”.  Id. at 206.  Because of this on-going battle, the Court noted that “all 50 States, 

together with numerous other Western democracies, settled on the same solution: a secret ballot 

secured in part by a restricted zone around the voting compartments”.  Id.  In light of these factors, 

the Court held that Tennessee’s 100-foot prohibition satisfies the necessary element of strict 

scrutiny, as “some restricted zone is necessary in order to serve the States’ compelling interest in 

preventing voter intimidation and election fraud”.  

 The same analysis should be employed in the instant action.  New York’s prohibition on 

electioneering outside the polling place is a direct analogue to Tennessee’s law -- it applies in 

precisely the same location, employs the same scope of prohibition, and was codified to address 

identical voter protection concerns.  Certainly, New York has the same compelling interest in 

protecting its voters as the Burson plurality found Tennessee had.  Id.; see also Silberberg, 272 F. 

Supp 3d at 471 (“Preventing [the] … evils [of vote buying and voter intimidation] and upholding 

the integrity of New York’s elections is a compelling state interest”).  Moreover, as §8-104(1) 
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shares the same 100-foot radial distance and electioneering conduct proscription as Tennessee5, it 

too is necessary to achieve the State’s interest.  The Court need look no further than Burson to 

deem the outside the polls portion of New York’s Anti-Electioneering law constitutional.                         

  Finally, as Plaintiff acknowledges, the Minn. Voters case has no application on this 

element of his claim, because that case does not address the areas outside the polling place. Compl. 

¶ 35; Minn. Voters 138 S. Ct. at 1886 (Court engages exclusively in analysis of interior of polling 

place).  Moreover, as set forth above, Minn. Voters actually employs the lessor “reasonableness” 

analysis.  As, under Burson, it is clear that §8-104(1) satisfies strict scrutiny, the law would clearly 

also exceed the lower standard, if applied.  

Both elements of New York’s Anti-Electioneering law pass the Constitutional muster of a 

First Amendment analysis, regardless of the level of scrutiny applied.  The overwhelming Supreme 

Court precedent favors New York’s reasonably narrow approach to protecting voters and insuring 

the sanctity and propriety of free elections.    

CONCLUSION 

 For all the foregoing reasons6 the AG Defendants are entitled to summary dismissal of 

the Complaint in its entirety.  

                                                 
5  Similarly, NY Elec. Law § 17-130(4) & (23), also challenged, announce the same misdemeanor penalty as was 
considered and approved under Burson.   
 
6 To the extent Plaintiff’s Complaint seeks other than declaratory or prospective injunctive relief from the AG 
Defendants in their official capacities (see Compl. “Wherefore” Clause at D “other relief that this Court deems just”), 
such claims must also be dismissed under the sovereign immunity provisions of the Eleventh Amendment.  Pennhurst 
State School & Hospital v. Halderman, 465 U.S. 89 (1984). 
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Dated: Albany, New York 
October 26, 2018 

BARBARA D. UNDERWOOD 
Attorney General of the State of New York 
Attorney for Defendants 
The Capitol 
Albany, New York  12224-0341 
By: s/ C. Harris Dague 
C. Harris Dague 
Assistant Attorney General, of Counsel 
Bar Roll No. 513292 
Telephone:  (518) 776-2621 
 

TO: Jeremy Colby, Esq. (Via CM/ECF)  
 Benjamin Yaus, Esq. (Via CM/ECF) 
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