
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

McALLEN DIVISION

HILDA GONZALEZ GARZA AND §
ROSBELL BARRERA, §

Plaintiffs, §
§

v. § CIVIL ACTION NO. 7:18-CV-00046
§

STARR COUNTY, TEXAS; §
OMAR ESCOBAR, in his official capacity §
as District Attorney for the 229th Judicial §
District; VICTOR CANALES JR., §
in his official capacity as County Attorney §
for Starr County; ELOY VERA, in his §
official capacity as County Judge for §
Starr County; JAIME ALVAREZ, in his §
official capacity as Starr County §
Commissioner for Precinct 1; RAUL PEÑA, §
III, in his official capacity as Starr County §
Commissioner for Precinct 2; ELOY GARZA, §
in his official capacity as Starr County §
Commissioner for Precinct 3; RUBEN D. §
SAENZ, in his official capacity for Starr §
County Commissioner for Precinct 4; §
RENE “ORTA” FUENTES, in his official §
capacity as Sheriff for Starr County. §

Defendants. §

DEFENDANTS’ MOTION FOR JUDGMENT ON THE PLEADINGS

TO THE HONORABLE UNITED STATES DISTRICT COURT:

COME NOW, Defendants, STARR COUNTY, TEXAS; OMAR ESCOBAR, in his official

capacity as District Attorney for the 229th Judicial District; VICTOR CANALES JR., in his official

capacity as County Attorney for Starr County; ELOY VERA, in his official capacity as County Judge

for  Starr County; JAIME ALVAREZ, in his official capacity as Starr County Commissioner for

Precinct 1; RAUL PEÑA, III, in his official capacity as Starr County Commissioner for Precinct 2;

ELOY GARZA, in his official capacity as Starr County Commissioner for Precinct 3; RUBEN D.

SAENZ, in his official capacity for Starr County Commissioner for Precinct 4; RENE “ORTA”

FUENTES, in his official capacity as Sheriff for Starr County, and file this their Motion for
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Judgment on the Pleadings pursuant to Federal Rule of Civil Procedure 12(c), and respectfully show

unto the Court the following:

I. FACTUAL BACKGROUND

1. Plaintiffs complain about the Starr County Building and Property Use Policy [hereinafter

“Use Policy”] and the Starr County Electioneering Regulations [hereinafter “Electioneering

Regulations”] properly enacted by the Commissioners’ Court on June 25, 2018. They allege that the

Use Policy and Electioneering Regulations violate the First Amendment, the Fourteenth

Amendment, and  the Texas Elections Code, and constitute ultra vires acts. Plaintiffs allege they fear

arrest or fines in exercising their constitutional rights. 

2. Starr County’s Use Policy states that County buildings and facilities are “to be primarily used

for official county functions and their intended purposes.” (Ex. A at § 3(a)). Simply put, a courthouse

is to be used as a courthouse, a park as a park, a hospital as a hospital, et cetera. However, the

County has decided to make certain buildings and facilities available for private use through a

permitting process which is set forth in the Use Policy and requires that an applicant over the age of

twenty-one complete, no less than thirty days before intended use, a one page form along with a

“Release of Liability” and the tender of applicable after-hour fees and a deposit. See (Ex. A at §§

3(b), 5, 6, 7, 8). The Use Policy also allows for the waiver of after-hour fees. (Ex. A at § 8(e)). The

Use Policy also makes clear that there are exemptions and exclusions in the use of Starr County

properties: facilities may not be reserved on County holidays, parking lots and parking zones may

not be reserved, signs may not be affixed to buildings and on grounds, and the only facilities

available for reservation are: Starr County Courthouse, Starr County Fairgrounds, El Cenizo

Community Center, La Rosita Library, Starr County Annex Conference Room, and Zarate Park

Community Center. (Ex. A at §§ 3(e), 11, 9(e) and Attach. A). When deemed necessary by the

County, certain uses of County property will require the presence of a licenses peace officer or

security services. (Ex. A at § 9(h)). The Use Policy specifically exempts from this permitting process

all public spaces, including sidewalks, parks, cemeteries and memorials, and affirmatively states that

“[p]eaceful picketing and leafletting in [these] public spaces is permissible.”(Ex. A at §§ 12(a), (c)).
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The Use Policy also excludes “passive expressions of speech and access to buildings and facilities

for personal business or to obtain county services” from the term “use.” (Ex. A at § 3(c)).  

3. The Use Policy’s Attachment B sets out a more detailed policy concerning the use of the

Starr County Courthouse. The Courthouse greens have been deemed public spaces “available at all

times for public use.” (Ex. A at Attach. B, § (i)(d)). The posting of personal announcements at the

Courthouse is limited to the area designated by Commissioners’ Court. (Ex. A at Attach. B, § (vi)).

The Use Policy also prohibits setting signs or displays into the Courthouse greens. (Ex. A at Attach.

B, § (i)(b), (c)). The County also reserves the right to impose additional restrictions on the use of the

Courthouse “with the primary focus of maintaining and protecting the historical structure.” (Ex. A

at Attach. B, § (xii)(a)).  

4. Starr County’s Electioneering Regulations were enacted, in part, “to ensure that a polling

place location is sufficiently available during a voting period” and “[t]o protect the voter and the

integrity of the election process.” (Ex. B  at § 1(c)). To that end, Starr County has prohibited loitering

and actively engaging in electioneering on sidewalks leading up to the entry of buildings on

properties serving as polling locations. (Ex. B at § 4(f)). Excluding limitations for firefighting and

law enforcement, the protection of access to polling sites, and unimpeded access to rights of way and

easements,  the Electioneering Regulations do not prohibit electioneering elsewhere outside the 100-1

foot buffer zone created by state law; all parks and grassy areas remain available for

electioneering—their status as public spaces under the Use Policy is unaffected. See generally (Ex.

B at § 4). Recognizing the limitations on space for electioneering at certain locations, Starr County

has included an exception to the electioneering prohibition on sidewalks and other off-limit areas

under the Use Policy by specifically creating “Designated Areas for Electioneering,” which allow

electioneering on certain sidewalks and in a parking area. (Ex. B at § 2(b)).

II. STANDARD OF REVIEW

5. “A motion for judgment on the pleadings under Rule 12(c) is subject to the same standard

 Section 4(h) of the Electioneering Regulations includes a prohibition related to sound amplification devices, but merely1

incorporates the prohibition already in existence under Texas Election Code § 61.004.
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as a motion to dismiss under Rule 12(b)(6).” Doe v. MySpace Inc., 528 F.3d 413, 418 (5th Cir. 2008)

(citation omitted). Under the Rule 12(b)(6) standard, a complaint should be dismissed for failure to

state a claim if it appears beyond doubt that the plaintiff can prove no set of facts in support of his

claim which would entitle him to relief.  Conley v. Gibson, 355 U.S. 41, 45-46 (1957). Under this

standard, a court may dismiss a complaint if the plaintiff cannot possibly prevail on his claims. 

Clark v. Amoco Prod. Co., 794 F.2d 967, 970 (5th Cir. 1986); Scheuer v. Rhodes, 416 U.S. 232, 236

(1973). 

6. A district court should grant a motion to dismiss under Rule 12(b)(6) in two situations. First,

“if it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim that

would entitle him to relief,” dismissal is proper. Scanlan v. Texas A & M University, 343 F.3d 533,

536 (5th Cir. 2003). Second, “if the allegations, accepted as true, do not present a claim upon which

relief legally can be obtained,” dismissal is also proper. Adolph v. Fed. Emergency Mgmt. Agency

of the United States, 854 F.2d 732, 735 (5th Cir. 1988) (citations omitted). To survive a Rule

12(b)(6) motion, the complaint must contain “sufficient factual matter, accepted as true, to ‘state a

claim to relief that is plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A claim has facial plausibility when the

pleaded factual content allows the court, drawing upon its “judicial experience and common sense,”

to reasonably infer that the defendant is liable for the misconduct alleged. Id. at 678 (citing Twombly,

550 U.S. at 556 (2007)).“Threadbare recitals of the elements of a cause of action, supported by mere

conclusory statements, do not suffice.” Ashcroft, 556 U.S. at 678 (citations omitted).

III. AUTHORITIES AND ARGUMENT

A. Dismissal of Individual Defendants

7. Plaintiffs have failed to allege any facts in support of a claim against District Attorney Omar

Escobar, County Attorney Victor Canales, Jr., and Sheriff Rene “Orta” Fuentes that would entitle

Plaintiffs to any relief. The Use Policy and Electioneering Regulations have been enacted by Starr

County’s legislative body, which consists of the County Judge and the County Commissioners, and

they are enforced by the County Judge. Defendants Escobar, Canales and Fuentes did not enact or
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enforce the complained of legislation. Therefore, these Defendants should be dismissed; Plaintiffs

can prove no set of facts in support of claims against these Defendants

B. Use Policy

i. Constitutionality of the Use Policy under the First Amendment

8. Plaintiffs allege that the Use Policy violates their freedom of speech and their right to

assemble peaceably. (Doc. 63, para. 116, 124). They contend the following in support of their claims: 

a. No reservations may be made on County holidays.  (Doc. 63, para. 2, 55, 76).

b. The County imposes a “burdensome permit application process,” (Doc. 63,  para.2), and

its “onerous requirements” include that an applicant be at least 21 years-old, that he fill

out a one-page form, that he tender a deposit and cover after-hour fees, that he execute

a release, and that the application be notarized, (Doc. 63, para. 58-61).

c. The County Judge’s denial of an application cannot be appealed. (Doc. 63, para. 63).

d. An application is needed to use the Courthouse greens. (Doc. 63, para. 63)

e. The County Judge has “unfettered discretion” to determine the deposit amount for use

of the Courthouse and to waive after-hour fees. (Doc. 63, para. 67-69)

f. A peace officer or security services may be required to be present at an event. (Doc. 63,

para. 70).

g. The County retains the right to modify the Use Policy. (Doc. 63, para. 71).

h. Unattended signs may not be placed on grassy areas, lawns and sidewalks. (Doc. 63,

para. 74).

i. The County may impose additional restrictions for use of the County Courthouse “on a

case by case basis.” (Doc. 63, para. 72).

j. Personal or community notices to be posted in the Courthouse may only be posted in an

area designated by the County. (Doc. 63, para. 73).

k. Parking lots and parking zones cannot be used for anything other than parking. (Doc. 63,

para. 80).

l. Those under the age of twenty-one cannot speak or assemble on county-owned property.
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(Doc. 63, para. 66, 104).

9. When considering enjoining the enforcement of a statute, ordinance or policy enacted by a

democratically elected body, “every reasonable construction must be resorted to in order to save [it]

from unconstitutionality.”National Federation of Independent Business v. Sebelius, 567 U.S. 519,

563 (2012) quoted in Voting for Am., Inc. v. Andrade, 488 F. App'x 890, 895 (5th Cir. 2012).

Furthermore, the interpretation of those charged with enforcing an ordinance and policy must be

accorded some meaningful weight. Cf. Andrade, 488 F. App’x at 895; see Bellotti v. Baird, 428 U.S.

132, 143 (1976). To construe ordinances, the courts consider first the language of the ordinance,

using definitions prescribed by the legislative body and any technical or particular meaning of words;

otherwise, the ordinance is construed according to the plain and common meaning of words, unless

a contrary intention is apparent from the context or unless such a construction leads to absurd results.

City of Rockwall v. Hughes, 246 S.W.3d 621, 625-26 (Tex. 2008) (citations omitted) (emphasis

added).  It is presumed that the legislative body “intended a just and reasonable result”. City of

Rockwall, 246 S.W.3d at 626 (citation omitted).

10. In scrutinizing the Use Policy in this case, the Court must first determine the predominate

purpose in enacting regulations involving the freedom of speech and the right to assemble peaceably.

“If [ ] the government's predominate purpose is unrelated to the suppression of expression, such that

the regulation can be justified without reference to the content of the regulated speech, then

intermediate scrutiny applies.”  Fantasy Ranch, Inc. v. City of Arlington, 459 F.3d 546, 554 (5th Cir.

2006) (quoting Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 293 (1984)). “The principal

inquiry in determining content neutrality, in speech cases generally and in time, place, or manner

cases in particular, is whether the government has adopted a regulation of speech because of

disagreement with the message it conveys.” Ward, 491 U.S. at 791. “A regulation that serves

purposes unrelated to the content of expression is deemed neutral, even if it has an incidental effect

on some speakers or messages but not others.” Id. In this case, the County decided to adopt the Use

Policy to address the maintenance and safety concerns that arise from the use of County facilities at

all times, regardless of polling stations and voting periods. The County’s Use Policy regulates the
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use of County property without reference to the content of speech; it is neutral concerning any

speaker’s point of view. The Use Policy is a neutral policy of general applicability which allows the

County to develop, maintain and control its facilities to support County operations and services, in

addition to safeguarding the safety of employees and citizens, and mitigating blight, distraction and

nuisance. No court has found that these are not compelling government interests. Therefore,

intermediate scrutiny applies.

11. Under intermediate scrutiny, “[1)] the government may impose reasonable restrictions on the

time, place, or manner of protected speech, provided [2)] the restrictions are justified without

reference to the content of the regulated speech, [3)] that they are narrowly tailored to serve a

significant governmental interest, and [4)] that they leave open ample alternative channels for

communication of the information.” Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989)

(quoting Clark v. Community for Creative Non-Violence, 468 U.S. 288, 293 (1984)) (internal

quotations omitted). Here, 1) the County’s Use Policy regulates activities on County property, 2)

including but not limited to electioneering, 3) for the safety of pedestrians in parking zones, to allow

County buildings to be used for their primary and intended purposes, and to maintain County

property free from blight and nuisance, and 4) encourages the use of areas not otherwise available

to citizens through a permit and protects freedom of speech and the right to assemble peaceably in

traditional public fora.

12. Moreover, “the First Amendment does not guarantee access to government property simply

because it is owned or controlled by the government.” United States Postal Service v. Greenburgh

Civic Assns., 453 U.S. 114, 129 (1981). Rather, the “existence of a right of access to public property

and the standard by which limitations upon such a right must be evaluated differ depending on the

character of the property at issue.” Perry Education Assn. v. Perry Local Educators' Assn., 460 U.S.

37, 44 (1983). Plaintiffs argue that the restrictions on speech on all county property should be treated

the same, but there is no precedent for such a position.

13. Public property which is not by tradition or designation a forum for public communication

may be reserved by the State “for its intended purposes, communicative or otherwise, as long as the
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regulation on speech is reasonable and not an effort to suppress expression merely because public

officials oppose the speaker's view.” Perry Education Assn., 460 U.S. at 46. Public forums include

those places “which by long tradition or by government fiat have been devoted to assembly and

debate,” such as parks, streets, and sidewalks. Id. at 45; cf. Members of City Council v. Taxpayers

for Vincent, 466 U.S. 789, 814 (1984). “[O]n government property that has not been made a public

forum, not all speech is equally situated, and the State may draw distinctions which relate to the

special purpose for which the property is used.” Id. at 54. “There is little doubt that in some

circumstances the government may ban the entry on to public property that is not a ‘public forum’

of all persons except those who have legitimate business on the premises. United States v. Grace,

461 U.S. 171, 178(1983). Moreover, “[t]he incidental restriction on expression which results from

the City's attempt to [eliminate visual clutter] is considered justified as a reasonable regulation of

the time, place, or manner of expression if it is narrowly tailored to serve that interest.” Taxpayers

for Vincent, 466 U.S. at 808 (citations omitted).  

14. None of the concerns identified by Plaintiffs rise to the level of constitutional violations. The

Use Policy explicitly provides for the right to assemble peaceably and the freedom of speech in

traditional public fora: 

The term “use” in this Policy excludes passive expressions of speech
. . . .  (Ex. A at § 3(c)). 

Sidewalks on County property and County Parks, Cemeteries and
Memorials are considered “Public Spaces.” Permitting is NOT
required for the use of Public Spaces.
(Ex. A at § 12(a)). 

Peaceful picketing and leafletting is Public Spaces is permissible.
(Ex. A at § 12(c)).

And the application process for the Starr County facilities available for reservation passes

constitutional muster.

15. The Starr County Courthouse and Courthouse Annex greens and sidewalks are available for

public use, and the interior spaces of the Courthouse and the Annex conference room have been

made available to public use so long as there is no conflict with the regular use of the spaces for Starr
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County offices and courts. The Starr County Fairgrounds is an event center; which necessarily

requires reservations and the orderly process which the application process outlined in the Use Policy

provides. The La Rosita Library and the community centers at El Cenizo Park and Zarate Park are

used for public events and is made available for public use, but it requires the orderly process

outlined in the Use Policy. 

16. Plaintiffs have alleged no facts that would support finding that the application process to use

these spaces is unconstitutional. The Supreme Court has recognized that government, in order to

regulate competing uses of public forums, may impose a permit requirement on those wishing to use

the fora. See Cox v. New Hampshire, 312 U.S. 569, 575-76 (1941) (finding that considerations of

time, place and manner to conserve the public convenience are permissible). “[S]tate imposed

registration and permit requirements are not unconstitutional per se.” Poe v. Humble, 554 F. Supp.

233, 237 (S.D. Tex. 1983) (citing Cantwell v. Connecticut, 310 U.S. 296, 306 (1940); International

Society for Krishna Consciousness, Inc. v. City of Houston, 689 F.2d 541 (5th Cir.1982)). In this

case, Starr County has explicitly provided for the reservation of the facilities in the Use Policy’s

Attachment A through the reservation and application process with the right to refuse use of the

facilities only when “the proposed event conflicts with the intended use of a building, is in conflict

with established policies or law, or is in conflict with any other confirmed reservation.” (Ex. A at

§ 3(a)). This time, place, and manner regulation is constitutionally permissible: it does not restrict

or forbid speech based on its content, it is narrowly tailored to preserve County property by allowing

use of premises for their intended purposes, and leaves ample alternatives for communication of

information through the use of public spaces—all of which surround these facilities, i.e., sidewalks

and greens, and parks. This application process survives intermediate scrutiny.

17. Plaintiffs contend that the application process is “burdensome” and the requirements

“onerous,” but allege no facts or present any law to support such conclusory statements. They

contend that a one page application, with a notarized release of liability, (Ex. C), is a burden and that

requiring a deposit that protects the County’s property interests and the assessment of after-hour fees

to cover the salary of County employees to supervise and allow access to the premises is onerous.
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But such contention is unsupported by facts or law. This simple process cannot be considered a

burden considering that the County has to protect property, prevent or limit exposure to liability,

determine the propriety of functions in certain fora, and allow for an orderly process to grant citizens

access to County facilities. On the contrary, the Supreme Court and the Fifth Circuit Court of

Appeals have held on numerous occasions that requesting basic information and requiring fees are

permissible so long as they do not vary according to the applicant’s speech. See Forsyth County v

Nationalist Movement, 505 U.S. 123 (1992); Poe v. Humble, 554 F. Supp. 233, 237 (S.D. Tex. 1983)

(finding “A municipality may constitutionally impose some informational registration requirements

. . . .”).

18. Plaintiffs also contend that the prohibition of reservations on County holidays is a

constitutional violation, but this time restriction is unrelated to the regulation of speech, is narrowly

tailored to serve the governmental interest in preserving the resources that would have to be spent

on keeping the facilities open and operating at a time when they would typically be closed, and

Plaintiffs have sidewalks, parks and greens available for use. Cf. Ward v. Rock Against Racism, 491

U.S. 781, 791 (1989). This provision survives intermediate scrutiny.

19. Plaintiffs also mistakenly assume that the application process applies to the Courthouse

greens, but the Use Policy deems the Courthouse greens as public spaces “available at all times for

public use.” (Ex. A at Attach. B, § (i)(d)). Plaintiffs’ assertion is unfounded.

20. Plaintiffs complain that the County judge has “unfettered discretion.”(Doc. 63, para. 67-69,

72). According to Plaintiffs this “unfettered discretion” includes the discretion to determine the

deposit amount for use of the Courthouse, the discretion to waive after-hour fees, the discretion to

impose additional restrictions, and the discretion to deny an application. But contrary to

Plaintiffs’assertion, the Use Policy does not provide the County Judge with “unfettered discretion.”

The Use Policy provides the County Judge the discretion to waive fees if the community at large is

receiving a valuable service in return. (Ex. A at § 8(e)). The Use Policy makes clear that the deposit

amount for use of the Courthouse must be “based on the risk of damage or destruction to county

property and its historical preservation.” (Ex. A at Attach. B, § (xii)(a)). The Use Policy also reserves
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the County’s right to impose additional restrictions on the use of the Courthouse but such discretion

must be exercised “with the primary focus of maintaining and protecting the historical structure.”

(Ex. A at Attach. B, § (xii)(a)). The Use Policy provides the guidance necessary for the County to

exercise discretion.  The exercise of discretion is unrelated to the regulation of speech, it is focused

on the preservation of the Courthouse and making events available for the community that would

otherwise not be available; this discretion is narrowly tailored to serve the governmental interest in

preserving property and providing community services, and the potential restrictions of this limited

use of discretion do not foreclose Plaintiffs’ use of parks and greens. Cf. Ward v. Rock Against

Racism, 491 U.S. 781, 791 (1989). These provisions survive intermediate scrutiny.

21. Plaintiffs also complain that the County may require a peace officer or security services to

be present at an event. (Doc. 63, para. 70). But they fail to identify any facts or law that would

support finding that such a requirement would be unconstitutional. Surely they will not argue that

large demonstrations may at times require the presence of law enforcement to keep the peace. The

County has the obligation to maintain the peace and dispatch law enforcement to any of its premises

to maintain order and peace, and help preserve property. The undersigned has not found any legal

precedent that would support finding such a provision would be unconstitutional.

22. Plaintiffs complain that the County retains the right to modify the Use Policy. (Doc. 63, para.

71). This language in the Use Policy is surplusage, because the County can always modify a

legislative act, and Plaintiffs cannot enjoin such a right.

23. Despite the Court’s pronouncement on the matter early in the case, Plaintiffs continue to

assert that it is unconstitutional to declare that parking lots and parking zones cannot be used for

anything other than parking. (Doc. 63, para. 80). Parking lots and parking zones are not traditional

public fora and the County has specifically declared they are not public fora. Therefore, parking lots

and parking zones may be reserved by the County for their intended purposes. See Good News Club

v. Milford Cent. Sch., 533 U.S. 98, 107 (2001) (quoting Cornelius v. NAACP Legal Def. & Educ.

Fund, Inc., 473 U.S. 788, 806 (1985)); see also Perry Educ. Ass’n v. Perry Local Educator’s Ass’n,

460 U.S. 37, 46 (1983).
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24. Plaintiffs further contend that the prohibitions of placing unattended signs on grassy areas,

lawns or sidewalks, and of posting personal or community notices in areas other than those

designated by the County in the Courthouse are unconstitutional. (Doc. 63, para. 73-74). But the

County’s Use Policy does not prohibit peaceful picketing or leafletting on public spaces, and

designates a space to posting of personal and community notices in the Courthouse. “The incidental

restriction on expression which results from the City's attempt to [eliminate visual clutter] is

considered justified as a reasonable regulation of the time, place, or manner of expression if it is

narrowly tailored to serve that interest.” Taxpayers for Vincent, 466 U.S. at 808 (citations omitted).

Moreover, the County has an interest in maintaining sidewalks clear for the safety of pedestrians and

in making sure that lawns and greens are always available for active citizen use and not exclusively

for the speech of the first to “claim” an area as his own for as long as a sign remains. These

restrictions cannot be considered unconstitutional.

25. Finally, Plaintiff Mario Mascorro, Jr. complains that the age-restriction on the permit

application forbids him from speaking or assembling on county-owned property, (Doc. 63, para. 66),

but Plaintiff Mascorro makes a short leap of logic. The requirement that applicants be 21-years-old

or older, also discussed infra, does not impose an age requirement for the exercise of First

Amendment rights on County property. This particular requirement has only been included in the

application process and solely for the protection of County property and assets, to allow the County

to hold someone of a mature age responsible for losses and damages to County property. Plaintiff

Mascorro may exercise his First Amendment rights on any sidewalk, park, green or memorial

without an application, and, in the areas of the six County buildings that require an application,

Plaintiff Mascorro may easily reserve space with the help of a sponsor. There are other means of

expression, and the restriction is minimal compared to the County’s interest in preserving public

property.

ii. Constitutionality of the Use Policy under the Fourteenth Amendment

26. Plaintiff Mario Mascorro, Jr. contends the Use Policy violates the Equal Protection Clause

because of the age restriction on permit applications. (Doc. 63, para.131). But,
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the [Supreme] Court has held that the Fourteenth Amendment permits
the States a wide scope of discretion in enacting laws which affect
some groups of citizens differently than others. The constitutional
safeguard is offended only if the classification rests on grounds
wholly irrelevant to the achievement of the State's objective. State
legislatures are presumed to have acted within their constitutional
power despite the fact that, in practice, their laws result in some
inequality. A statutory discrimination will not be set aside if any state
of facts reasonably may be conceived to justify it.

McGowan v. Maryland, 366 U.S. 420, 425 (1961). Therefore, a rational basis standard is used to

review the challenge to the Use Policy’s application restriction, and the restriction “must be upheld

against equal protection challenge if there is any reasonably conceivable state of facts that could

provide a rational basis for the classification.” FCC v. Beach Commc'ns, Inc., 508 U.S. 307, 313

(1993). Plaintiff “ha[s] the burden to negative every conceivable basis which might support it.” Id.

at 315 (citation and internal quotations omitted). What’s more, “[w]hen applying rational basis

doctrine to a dismissal for failure to state a claim, a legislative classification must be treated as valid

if a court is able to hypothesize a legitimate purpose to support the action.” Glass v. Paxton, No.

17-50641, 2018 U.S. App. LEXIS 22843, at *26-27 (5th Cir. 2018) (quoting Mahone v. Addicks Util.

Dist.of Harris Cnty., 836 F.2d 921, 934 (5th Cir. 1988) (internal quotations omitted). “[T]he task of

hypothesizing necessarily renders less important the actual reasons which the state may have had for

making the challenged classification.” Mahone, 836 F.2d at 936.  

27. Here, the County has determined that only applicants of a mature age can be responsible for

losses to property; that 18- or 19-year-olds who have just finished high school do not have the

financial means for being responsible for damages. The County has found that the age of maturity

is 21-years. This is not an unreasonable finding; in fact, the age of 21 is commonly used, and court-

approved, as a minimum age in many legislative acts. See Baccus v. Karger, 692 F. Supp. 290, 293

(S.D.N.Y 1988) (upholding requirement that bar applicants be at least 21-years-old because of state

interest to gauge maturity and fitness); NRA of Am., Inc. v. McCraw, 719 F.3d 338, 350 (5th Cir.

2013) (upholding the Texas scheme for gun purchases with age restrictions); see also Oregon v.

Mitchell, 400 U.S. 112 (1970) (invalidating federal statute lowering state minimum age requirement

for voting from 21 to 18 years of age). The Court should similarly conclude that the Use Policy’s age
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restriction passes constitutional muster.

iii. The Use Policy in light of the Texas Election Code

28. When County buildings are used as a polling place, the Texas Election Code prohibits

electioneering within 100 feet of the entrance of the buildings. In this case, the County properties that

are used as poling places are El Cenizo Park, La Rosita Community Center, La Victoria Community

Center (or Zarate Park) and Starr County Courthouse. The Use Policy incidentally restricts the use

of these properties outside the 100-foot buffer zone by prohibiting the use of parking lots at these

locations and by prohibiting the staking of signs into the grounds, nothing more. These  incidental

restrictions, to the extent they regulate time, place and manner of electioneering, are reasonable. Cf.

Members of City Council v. Taxpayers for Vincent, 466 U.S. 789, 814 (1984). 

C. Electioneering Regulations

i. Constitutionality of the Electioneering Regulations

29. Plaintiffs allege that the Use Policy violates their freedom of speech and their right to

assemble peaceably. (Doc. 63, para. 116, 124). They contend the following in support of their claim: 

a. Electioneering is prohibited on sidewalks, lawns, and grassy areas outside the 100-foot

perimeter of a polling location. (Doc. 63, para.3).

b. There are no “Designated Areas for Electioneering” at La Victoria Park. (Doc. 63, para.

93-94).

c. Electioneering that obstructs fire truck sight lines is prohibited. (Doc. 63, para. 88).

d. Electioneering on driveways is prohibited. (Doc. 63, para. 88).

e. Electioneering that obstructs vision of drivers and increases traffic congestion is

prohibited. (Doc. 63, para. 88).

f. Electioneering on easements and rights-of-way is prohibited. (Doc. 63, para. 88).

30. In public fora, the County may enforce a content-based exclusion to communicative activity

by showing “that its regulation is necessary to serve a compelling state interest and that it is narrowly

drawn to achieve that end.” Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37,

45,(1983). The Electioneering Regulations have several purposes: to allow uninterrupted access to
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polling locations by restricting loitering and electioneering on certain sidewalks, to prevent the

obstruction of firefighting and law enforcement activities, and to provide citizens with areas for

electioneering when they would otherwise have no opportunity to electioneer absent an exception.

31. The County has a compelling interest in protecting voter access to polls by restricting active

electioneering on sidewalks leading from the street and parking lots to the entrance of polling

locations, and to protect citizen and employee access to buildings located on County property where

voting takes place. See (Ex. B at § 4(f)). This restriction has been narrowly tailored by its application

to polling locations and only during voting periods, and does not extend to lawns and grassy areas

adjacent to sidewalks which provide areas for electioneering. See generally (Ex. B). This prohibition

has also been narrowly tailored by allowing passive expressions of speech. See (Ex. B at § 4(f)).

Furthermore, where this restriction extends to sidewalks that are not typically used for accessing

polling locations or county buildings, the County has created an exception to the rule by creating

Designated Areas of Electioneering on such sidewalks. See (Ex. B at §§ 2(b), 4(f)). This restriction

does not apply to La Rosita Community Center because all sidewalks are within the 100-foot buffer

zone under State law. See (Ex. B, La Rosita Map). 

32. As applied to La Victoria Park, the only sidewalks at issue are those leading to the entrance

of the Community Center from the parking lot—more than 200-feet away from the polling

location—and the sidewalks surrounding County buildings. See (Ex. B, La Victoria Map). The

County has a compelling interest in providing citizens and employees unimpeded, safe access to the

Community Center and County offices that are not serving as polling locations. Not only are most

sidewalks at Zarate Park more than 200-feet away from the polling location, Zarate Park has big,

open spaces in the vicinity of the designated polling location that provide plenty of opportunity to

electioneer—outside the 100-foot buffer zone under State law. See id. Plaintiffs complain that there

are no “Designated Areas for Electioneering” at Zarate Park, but none are necessary because there

are no restrictions on electioneering on these expansive spaces at the park—the designation of areas

for electioneering is an exception to the rules restricting active electioneering on certain sidewalks

and parking zones. See (Ex. B at § 2(b)).
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33. As applied to El Cenizo, the sidewalks at issue are those at the entrance of the property and

those that are just immediately outside the entrance of County offices. See (Ex. B, La Victoria Map). 

The County has a compelling interest in allowing citizens and employees unimpeded, safe access

to the County offices that are not serving as polling locations. And the County has specifically

excluded the sidewalks at the entrance of the property from this electioneering restriction by making

them Designated Areas for Electioneering to provide citizens the opportunity to electioneer in a

property where few areas for electioneering are available. See id.; United States v. Kokinda, 497 U.S.

720, 727 (1990) (distinguishing a sidewalk leading from a parking area to the front door from a

sidewalk running parallel to a public street); cf. Schirmer v. Edwards, 2 F.3d 117, 121(5th Cir. 1993)

(concluding that the government has a compelling interest in protecting its citizens’ right to vote and

allowing a 600-foot electioneering-free buffer zone).  Through the exception to the rule, the County

has narrowly tailored the restriction on active speech.

34. Finally, as applied to the Starr County Courthouse, the sidewalks at issue are only those on

the north and south side of the Courthouse, that lead from the main public parking areas in the north

and south to the entrance of the polling location. See (Ex. B, Courthouse Map). The County has

specifically excluded the sidewalks on the east and west of the Courthouse by making them

Designated Areas for Electioneering, and has not prohibited electioneering on the Courthouse greens,

giving citizens ample space for electioneering and reaching voters on streets leading to the

Courthouse parking lot and voters walking into the Courthouse. See id. The County has a compelling

interest in providing uninterrupted access to polling locations, and has found that the best way to do

so at the County Courthouse is by restricting active electioneering on the north and south sidewalks.

This restriction has been narrowly tailored by allowing electioneering on other sidewalks and by not

extending the prohibition to the green areas that are adjacent to the sidewalks that are covered by the

restriction. The County has not prohibited electioneering on sidewalks that run parallel to public

passageways that would not obstruct access to polling locations. See United States v. Kokinda, 497

U.S. 720, 727 (1990) (distinguishing a sidewalk leading from a parking area to the front door from

a sidewalk running parallel to a public street); cf. Schirmer v. Edwards, 2 F.3d 117, 121(5th Cir.
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1993) (concluding that the government has a compelling interest in protecting its citizens’ right to

vote and allowing a 600-foot electioneering-free buffer zone); see also Burson v. Freeman, 504 U.S.

191, 214-16 (1992) (Scalia, J., concurring) (stating that areas adjacent to functioning polling places

are not quintessential public forums and that “sidewalks around polling places have traditionally not

been devoted to assembly and debate).

35. As far as the restrictions on electioneering that obstructs fire truck sight lines and

electioneering on driveways, (Ex. B at §§ 4(i), (j)), the County has a compelling interest in providing

firefighters safe, unobstructed ingress and egress from fire stations, as well as protecting drivers that

may be in the vicinity of an exiting fire truck during an emergency. The safe ingress and egress of

buildings is also a compelling interest, and County officials should have the ability to re-direct

electioneering activities that impede safe access to buildings. Cf. Adderly v. Florida, 385 U.S. 39,

47 (1966) (finding no unconstitutional deprivation of rights where sheriff objected to presence on

part of jail grounds reserved for jail uses). There are several alternatives to electioneering on County

properties that serve as polling locations, and the use of driveways would be unnecessary and unsafe.

Plaintiffs cannot present any set of facts under which their electioneering activities within 15-feet

of the fire station and driveways would outweigh the County’s interest in the safety of citizens.

36. At two locations, El Cenizo and the Courthouse, the County has created Designated Areas

for Electioneering on sidewalks adjacent to public roadways. See (Ex. B, Maps of El Cenizo and

Courthouse). These public roadways lead to parking lots at El Cenizo and the Courthouse, and

vehicles approaching these parking lots must be attentive to entrances in order to access polling

locations—and County offices—and maintain the natural flow of traffic. The drivers exiting the El

Cenizo and Courthouse parking lots also need to have unobstructed views of traffic to safely merge

onto the road. Furthermore, the drivers on the public roadway leading to and from El Cenizo may

be traveling at speeds of 50 m.p.h.—the speed limit—and the County has an interest in ensuring that

they not be distracted, especially when electioneering activities may obstruct the vision of vehicles

entering or exiting parking lots. The County has a compelling interest in preventing unsafe

obstructions to drivers and citizens traversing roads or sidewalks adjacent to County property used
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as polling locations during voting periods, and in ensuring the safety of all drivers and those that are

attempting to enter County property. The County has restricted electioneering narrowly to that end.

Plaintiffs have failed to allege any set of facts that would support finding a constitutional violation. 

37. Finally, Plaintiffs complain that electioneering on easements and rights-of-way is prohibited.

(Ex. B at § 4(m)). But the County cannot interfere with the use of easements and rights of way. By

definition, easements and rights of way are privileges provided for others to use County property,

and the County cannot impose a separate use, or rescind or abrogate the rights vested in the owner

of an easement or right of way. On this basis, the County has the obligation to protect such rights by

limiting electioneering. What’s more, Plaintiffs have failed to identify any set of facts that would

indicate they have or will suffer an injury related to such a restriction; they have failed to identify

the easement or right of way that is so essential to their electioneering that they cannot otherwise

carry out in the Designated Areas for Electioneering at La Rosita, El Cenizo and the Courthouse, or

greens and lawns at the Courthouse and La Victoria. 

38. The Electioneering Regulations have been narrowly tailored to address the County’s

compelling interests during voting periods and pass constitutional muster. Plaintiffs can prove no

set of facts in support of their contention that their First Amendment rights have or will be violated

by the enforcement of these regulations. 

ii. The Electioneering Regulations in light of the Texas Election Code

39. Pursuant to Section 61.003(a-1) of the Texas Election Code, the County has the authority to

“enact reasonable regulations concerning the time, place, and manner of electioneering.” The County

has decided to do so through its Electioneering Regulations. Defendants hereby incorporate by

reference Paragraphs 29 through 38, which support the reasonableness of the regulations enacted by

Starr County. Moreover, Defendants would show that the Texas Secretary of State’s Election

Advisory Opinion No. 2017-14 supports the County’s Electioneering Regulations  by providing, as

an example, the authority to “prohibit[] electioneering on sidewalks or driveways to keep them clear

for pedestrians and traffic.” (Doc. 14, Ex. B). The Electioneering Regulations do precisely what the

Texas Secretary of State has declared as reasonable under the Texas Election Code. Therefore, the
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Electioneering Regulations do not violate the Texas Election Code.

D. The Commissioners acted within their authority, not ultra vires

40. To assert an ultra vires claim, a suit must not complain of a government officer’s exercise

of discretion, but of “either an officer’s failure to perform a ministerial act or an officer’s exercise

of [ ] limited discretion without reference to or in conflict with the constraints of the law.” Houston

Belt & Terminal Ry. Co. v. City of Houston, 487 S.W.3d 154, 163 (Tex. 2016) (emphasis in

original). Here, Plaintiffs have failed to identify the ministerial act(s) or exercise of limited discretion

that are ultra vires.

IV. PRAYER

WHEREFORE, PREMISES CONSIDERED, Defendants, STARR COUNTY, TEXAS;

OMAR ESCOBAR, in his official capacity as District Attorney for the 229th Judicial District;

VICTOR CANALES JR., in his official capacity as County Attorney for Starr County; ELOY

VERA, in his official capacity as County Judge for  Starr County; JAIME ALVAREZ, in his official

capacity as Starr County Commissioner for Precinct 1; RAUL PEÑA, III, in his official capacity as

Starr County Commissioner for Precinct 2; ELOY GARZA, in his official capacity as Starr County

Commissioner for Precinct 3; RUBEN D. SAENZ, in his official capacity for Starr County

Commissioner for Precinct 4; RENE “ORTA” FUENTES, in his official capacity as Sheriff for Starr

County, pray that this Court grant their Motion for Judgment on the Pleadings, enter judgment

dismissing all of Plaintiffs’ claims, order that Defendants recover all costs incurred herein, including

attorney’s fees, and grant Defendants such other and further relief, at law or in equity, to which they

may show themselves to be justly entitled.

Respectfully submitted,

By:    /s/ Ysmael D. Fonseca                      
Eileen M. Leeds
State Bar No. 00791093
USDC Adm. No. 16799
Email: eleeds@guerraleeds.com
Attorney In Charge
Ysmael D. Fonseca
State Bar No. 240697926
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USDC Adm. No. 1139283
Email: yfonseca@guerraleeds.com 
Of Counsel

Guerra, Leeds, Sabo & Hernandez, P.L.L.C.
1534 East 6  Street, Suite 200th

Brownsville, Texas 78520
Telephone: 956-541-1846
Facsimile: 956-541-1893
Of Counsel

ATTORNEYS FOR DEFENDANTS
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CERTIFICATE OF CONFERENCE

Pursuant to LR 7.1 D, a certificate of conference is not required.

           /s/ Ysmael D. Fonseca          
 Ysmael D. Fonseca

CERTIFICATE OF SERVICE

I hereby certify that on the 10th day of September, 2018, I electronically filed the foregoing
with the Clerk of Court using the CM/ECF system which will send notification of such filing to the
following:

Via CM/ECF
Ms. Nina Peralez
Ms. Celina Moreno 
Ms. Alejandra Avila
Mexican American Legal Defense
and Educational Fund
110 Broadway, Suite 300
San Antonio, TX 78205

Via CM/ECF
Mr. Efren C. Olivares
Ms. Rebecca Harrison Stevens
Texas Civil Rights Project
1017 W. Hackberry Ave.
Alamo, Texas 78516

Via CM/ECF
Mr. J.M. Alvarez
Alvarez Law Firm
50 N. Britton Ave.
Rio Grande City, Texas 78582

           /s/ Ysmael D. Fonseca          
 Ysmael D. Fonseca
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REQUEST FOR USE OF STARR COUNTY FACILITIES 
 
Facility Requested: ______________________________________________________________ 
 
Date(s) Requested for Reservation: _____________________ 
 
 
I would like to have the facility open at _________ __.m. and closed at _________ __.m. 
 
The facility will be used for the following purpose(s):  
 
______________________________________________________________________________ 
 
______________________________________________________________________________ 
 
______________________________________________________________________________ 
 

It is hereby understood and agreed that the below named individual will assume 
responsibility for the repair or replacement of any Starr County premises and/or equipment 
which might be damaged during the reservation period. It is also understood that the security 
deposit may be forfeited for failure to comply with the Starr County Building and Property Use 
Policy. By signing, the applicant acknowledges receiving a copy of the Starr County Building 
and Property Use Policy, and understanding and agreeing to all terms therein. 
 
Applicant: _____________________________________________ 
 
Signed by: _____________________________________________ 
(If signed on behalf of an organization, print name and title of signatory.) 
 
Address: ______________________________________________________________________ 
 
Phone Number: _________________________ 
 
After-Hour Fees: __________   Deposit: __________    
(If you are seeking a waiver of fees/deposit, write -0- and indicate why on the back of this form.) 
 
 
Please return form, deposit and applicable fees to:  Starr County Judge's Office 

100 FM 3167 
Rio Grande City, TX 78582 

 
Date Received: __________    By: _________________________      Approved/Unapproved 
 
Special requirements: 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
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RELEASE OF LIABILITY 
 

Starr County grants permission to ____________________________________________ 
hereinafter, permit-holder, to use ___________________________________________________ 
hereinafter, the premises, on the following dates: ______________________________________ 
starting at ______ __.m. and ending at ______ __.m. for the following purpose(s): 
______________________________________________________________________________
______________________________________________________________________________ 
 
Starr County shall not be liable for any personal injury or property damage occurring on or to the 
premises or to any persons in or on the premises, whether negligent or otherwise. Permit-holder 
shall not make any claim against Starr County for any loss or damage described in this section. 
 
Permit-holder understands and agrees to take the premises as he finds them. Permit-holder 
hereby agrees to indemnify, defend, hold harmless and release Starr County, and its 
officers, agents, and employees, from any and all causes of action, claims and demands, 
including claims for contribution and indemnity, for, upon or by reason of any damage, 
loss or injury, which hereafter may be sustained by any actions or omissions arising out of 
or resulting from any and all use of the premises. Permit-holder further agrees to 
indemnify Starr County for any reasonable and necessary attorney’s fees incurred in 
defense of such actions and claims. 
 
This release, extends and applies to, and also covers and includes, all unknown, unforeseen, 
unanticipated and unsuspected injuries, damages, loss and liability and the consequences thereof. 
The provisions of any state, federal, local law or statute providing in substance that releases shall 
not extend to claims, demands, injuries or damages which are unknown or unsuspected to exist at 
the time, to the person executing such release, are hereby expressly waived. 
 
The statements and agreements herein are not merely recital but are contractual in character. 
 
Permit-holder: __________________________________________ 
 
Signed by: _____________________________________________ 
(If signed on behalf of an organization, print name and title of signatory.) 
 
Date: __________ 
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STATE OF TEXAS  § 
    § 
COUNTY OF STARR § 
 

ACKNOWLEDGMENT 
 

Before me, the undersigned authority, in and for said state and county, on this day 
personally appeared ________________________________________________ known to me to 
be the person whose name is subscribed to the within instrument and, being by me first duly 
sworn on oath, states that he executed the same for the purposes and consideration therein 
expressed; that he has read it, fully understood its meaning and effect, knows it contains an 
unconditional release in full, and that he voluntarily executed it as such. 

 
Given under my hand and seal of office on this the ___ day of ___________, 20___. 

 
 
 
       __________________________________ 

NOTARY PUBLIC – STATE OF TEXAS 
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