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EXHIBIT A

State of Alabama ‘ ' Case Number
Unified Judicial System .

| SUMMONS SA-Cv-GeoI33
Form C-34 _ Rev 6/88 ~-CIVIL- :
INTHE  (ieowiy COURTOF __ Moraan CQUNTY

Q +
Plaintiff '(7&*' Y Vokexrz v. Defendant The CH—V OL Deww er al.
NOTICE TO Civy Qe , Gy, ob Decarnr on el of Cny of Demr ed
Dec o (,\‘r‘/ Hall e e cabir Gy Lowmer)

{ THE COMPLAINT WHICH IS ATTACHED TO THIS SUMMONS IS IMPORTANT AND YOU MUST TAKE IMMEDIATE
ACTION TO PROTECT YOUR RIGHTS. YOU OR YOUR ATTORNEY ARE REQUIRED TO FILE THE ORIGINAL OF
YOUR WRITTEN ANSWER, EITHER ADMITTING OR DENYING EACH ALLEGATION IN THE COMPLAINT WITH
THE CLERK OF THIS COURT. A COPY OF YOUR ANSWER MUST BE MAILED OR HAND DELIVERED BY YOU OR
YOUR ATTORNEY TO THE PLAINTIFF OR PLAINTIFF'S ATTORNEY _{ DVE Law FI@m WHOSE
ADDRESS IS P.0. Box AdHH _

Necarr , P 35602 -

THIS ANSWER MUST BE MAILED OR DELIVERED WITHIN § 0 DAYS AFTER THIS SUMMONS AND
COMPLAINT WERE DELIVERED TO YOU OR A JUDGMENT BY DEFAULT MAY BE ENTERED AGAINST YOU FOR
THE MONEY OR OTHER THINGS DEMANDED IN THE COMPLAINT.

' TO ANY SHERIFF OR ANY PERSON AUTHORIZED by the Alabama Rules of Civil Procedure:

You are hereby commanded to serve this summons and a copy of the complamt in this action upon the
- deferidant.

. Service by certified mail of thlS summons is initiated upon the written request of
' pursuant to the AIabama Ru]es of Civil Procedure.

Date _ By:
Clerk/Register

D Certified Mail is hereby requested.
' ' Plaintiff’s/Attorney’s Signature

RETURN ON SERVICE:

;. [____—! Return receipt of certified mail received in this office on

(Date)
[E I certify that ] 5ersonally delivered a copy of the Summons and Complaint to Y\ve, Cer e of— 4—\«4
Civy of in Moc gan ~ County,
Alabama on
(Date)
Date Server’s Signature
P WV AYe
Type of Process Server Address of Server

Phone Number of Server
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State of Alabama § Case Number

Unified Judicial System i i
SUMN,IONS ' Sa-Cv-900133
Form C-34 __ Rev6/88 | -CIVIL- |
INTHE (\couis COURT OF _ Morqan COUNTY
a\ .
Plaintiff Car M VokexrZ v. Defendant _The Q»\l/ OL BEwLmrj F al.
NOTICE TO Don yle

Ve o (Y Ha
THE COMPLAINT WHICH 1S ATTACHED TO THIS SUMMONS IS IMPORTANT AND YOU MUST TAKE IMMEDIATE
ACTION TO PROTECT YOUR RIGHTS. YOU OR YOUR ATTORNEY ARE REQUIRED TO FILE THE ORIGINAL OF
S OUR. WRITTEN ANSWER, EITHER ADMITTING OR DENYVING EACH ALLEGATION IN THE COMPLAINT WITH
THE CLERK OF THIS COURT. A COPY OF YOUR ANSWER MUST BE MAILED OR HAND DELIVERED BY YOU OR
YOUR ATTORNEY TO THE PLAINTIFF OR PLAINTIFF’S ATTORNEY CDVE Lppw Faem WHOSE

ADDRESS 1S P.0. Box A0bd
Necarr , B 25602

THIS ANSWER MUST BE MAILED OR DELIVERED WITHIN 'ig ) DAYS AFTER THIS SUMMONS AND
COMPLAINT WERE DELIVERED TO YOU OR A JUDGMENT BY DEFAULT MAY BE ENTERED AGAINST YOU FOR

THE MONEY OR OTHER THINGS DEMANDED IN THE COMPLAINT.

TO ANY SHERIFF OR ANY PERSON AUTHORIZED by the Alabama Rules of Civil Procedure:
Y| You are hereby commanded 10 serve this summons and a copy of the complaint in this action upon the

defendant.

Service by certified mail of this summons is initiated upon the written request of
pursuant 1o the Alabama Rules of Civil Procedure. ’

Date By:
Clerk/Register
D Certified Mail is hereby requested.
Plaintiff’s/Attorney’s Signature
RETURN ON SERVICE:
D Return receipt of certified mail received in this office on
_ {Date)
(%] 1 certify that I personally delivered a copy of the Summons and Complaint to _ Do~ \{’Y\{J
in Mo qan ~_County,
Alabama on ~
(Date)
Date Server’s Signature
P =V axe
Type of Process Server Address of Server

Phane Number of Server
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P

Sta‘te of Alapa:ma ' Case Number
Unified Judicial System SUMMONS 3 Go0rES
Form C-34 __ Rev 6/88 ~-CIVIL-

INTHE (\wrouis COURT OF __ M 074 vt COUNTY
Plaintiff__(7ary Vokex2 v. Defendant_The Civy oF Decatm et al.
NOTICE TO Quedes iy

Decorur  (svy  Wall
THE COMPLAINT WHICH 1S ATTACHED TO THIS SUMMONS IS IMPORTANT AND YOU MUST TAKE IMMEDIATE
ACTION TO PROTECT YOUR RIGHTS. YOU OR YOUR ATTORNEY ARE REQUIRED TO FILE THE ORIGINAL OF
YOUR WRITTEN ANSWER, EITHER ADMITTING OR DENYING EACH ALLEGATION IN THE COMPLAINT WITH
THE CLERK OF THIS COURT. A COPY OF YOUR ANSWER MUST BE MAILED OR HAND DELIVERED BY YOU OR
VOUR ATTORNEY TO THE PLAINTIFF OR PLAINTIFF'S ATTORNEY _{ DVE L Aw FIem WHOSE
ADDRESS IS P.0. Rox A2 b4 .
Necarpr , p\ oo

THIS ANSWER MUST BE MAILED OR DELIVERED WITHIN _<<()  DAYS AFTER THIS SUMMONS AND
COMPLAINT WERE DELIVERED TO YOU OR A JUDGMENT BY DEFAULT MAY BE ENTERED AGAINST YOU FOR
THE MONEY OR OTHER THINGS DEMANDED IN THE COMPLAINT.

TO ANY SHERIFF OR ANY PERSON AUTHORIZED by the Alabama Rules of Civil Procedure:

You aré hereby commanded to serve this summons and a copy of the complaint in this action upon the
defendant.

Service by certified mail of this summons is initiated upon the written request of
pursuant to the Alabama Rules of Civil Procedure.

Date By:
Clerk/Register

D Certified Mail is hereby requested.
Plaintiff’s/Attommey’s Signature

RETURN ON SERVICE:

_ D Return receipt of certified mail received in this office on

(Date)
[X] I certify that [ personally delivered a copy of the Summons and Complaint to _Clasrles Kavby
in Moc san ' Zounty,
Alabama on
(Date)
Date Server’s Signature
Privase
Type of Process Server Address of Server

Phone Number of Server




Case 5:14-cv-00540-AKK  Document 1-1 Filed 03/25/14 Page 5 of 26

Stajce of Alapa}ma ’ Case Number
Unified Judicial System SUMMONS Cx- v GoOITS
Form C-34 ___ Rev 6/88 -CIVIL-

INTHE (h\ccowix COURT OF __ 079 ant | COUNTY
Plaintiff (rar Y VoexZ v. Defendant The C‘d—y O*r’ Q&a-’rw*,, et al.
NOTICE TO R\ Jadson

{ S
Oecorur  (sy Hal
THE COMPLAINT WHICH 1S ATTACHED TO THIS SUMMONS IS IMPORTANT AND YOU MUST TAKE IMMEDIATE
ACTION TO PROTECT YOUR RIGHTS. YOU OR YOUR ATTORNEY ARE REQUIRED TO FILE THE ORIGINAL OF
YOUR WRITTEN ANSWER, EITHER ADMITTING OR DENYING EACH ALLEGATION IN THE COMPLAINT WITH
THE CLERK OF THIS COURT. A COPY OF YOUR ANSWER MUST BE MAILED OR HAND DELIVERED BY YOU OR
YOUR ATTORNEY TO THE PLAINTIFF OR PLAINTIFF'S ATTORNEY CDVE Lpjpw Faem WHOSE
ADDRESS IS P.0. Box A0k
e carr . S 5o A

THIS ANSWER MUST BE MAILED OR DELIVERED WITHIN '§g ) DAYS AFTER THIS SUMMONS AND
COMPLAINT WERE DELIVERED TO YOU OR A JUDGMENT BY DEFAULT MAY BE ENTERED AGAINST YOU FOR

THE MONEY OR OTHER THINGS DEMANDED IN THE COMPLAINT.

TO ANY SHERIFF OR ANY PERSON AUTHORIZED by the Alabama Rules of Civil Procedure:

You are hereby commanded to serve this summons and a copy of the complaint in this action upon the
defendant.

L
Service by certified mail of this summons is initiated upon the written request of
pursuant to the Alabama Rules of Civil Procedure.

Date By:
Clerk/Register

[ ] Certified Mail is hereby requested.

Plaintiff’s/Attomey’s Signature

RETURN ON SERVICE:

D Return receipt of certified mail received in this office on

{Date)
[E I certify that I personally delivered a copy of the Summons and Complaint to {3} \\7 Tackson
in Moc can ~__County,
Alabama on : ~
(Date)
Date ' Server’s Signature
Privare
Type of Process Server Address of Server

Phone Number of Server
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e

State of Alabama ’ Case Number
Unified Judicial System

SUMMONS Sk=Cv-Geo133
Form C-34 Rev 6/88 -CIVIL-
INTHE __ Cireuiy COURT OF __ M orqan COUNTY

[=)

Plaintiff__(7acy  Vokerz v. Defendant_The Cvy oF Decam et al.
NOTICE TO Roae Paders

]
. Bﬁcamr“ ( kL v U a\\
THE COMPLAINT WHICH IS ATTACHED TO THIS SUMMONS IS IMPORTANT AND YOU MUST TAKE IMMEDIATE
ACTION TO PROTECT YOUR RIGHTS. YOU OR YOUR ATTORNEY ARE REQUIRED TO FILE THE ORIGINAL OF
YOUR WRITTEN ANSWER, EITHER ADMITTING OR DENYING EACH ALLEGATION IN THE COMPLAINT WITH
THE CLERK OF THIS COURT. A COPY OF YOUR ANSWER MUST BE MAILED OR HAND DELIVERED BY YOU OR
YOUR ATTORNEY TO THE PLAINTIFF OR PLAINTIFF'S ATTORNEY (. DVE L Aw FIm WHOSE
ADDRESS IS P.0. Box Aoy
Decarvr BN oo

THIS ANSWER MUST BE MAILED OR DELIVERED WITHIN _$(¢) _ DAYS AFTER THIS SUMMONS AND
COMPLAINT WERE DELIVERED TO YOU OR A JUDGMENT BY DEFAULT MAY BE ENTERED AGAINST YOU FOR
THE MONEY OR OTHER THINGS DEMANDED IN THE COMPLAINT.

TO ANY SHERIFF OR ANY PERSON AUTHORIZED by the Alabama Rules of Civil Procedure:

You are hereby commanded to serve this summons and a copy of the complaint in this action upon the
defendant.

Service by certified mail of this summons is initiated upon the written request of
pursuant to the Alabama Rules of Civil Procedure.

| Date By:
: Clerk/Register

D Certified Mail is hereby requested.

Plaintiff’s/Attorney’s Signature

RETURN ON SERVICE:

D Retum receipt of certified mail received in this office on

(Date)
[:ZJ I certify that I personally delivered a copy of the Summons and Complaintto _ {lp Nl />M JEIS
in Mo qan County,
Alabama on .
(Date)
Date Server’s Signature
P W ALe
Type of Process Server Address of Server

Phone Number of Server
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State of Alabama o Case Number
Unified Judicial System

SUMMONS SA-Cv- GO
Form C-34 Rev 6/88 -CIVIL-
INTHE  (\reuis COURT OF  Moraan COUNTY

[N}

Plaintiff (JCU‘ Y \)O\QQA’Z v. Defendant The C,»y O\L ngqw—' 2 al.
NOTICE TO Gary Hgmmon

Vee o (Y Hel
THE COMPLAINT WHICH IS ATTACHED TO THIS SUMMONS IS IMPORTANT AND YOU MUST TAKE IMMEDIATE
ACTION TO PROTECT YOUR RIGHTS. YOU OR YOUR ATTORNEY ARE REQUIRED TO FILE THE ORIGINAL OF
VOUR WRITIEN ANSWER, EITHER ADMITTING OR DENYING EACH ALLEGATION IN THE COMPLAINT WITH
THE CLERK OF THIS COURT. A COPY OF YOUR ANSWER MUST BE MAILED OR HAND DELIVERED BY YOU OR
YOUR ATTORNEY TO THE PLAINTIFF OR PLAINTIFE'S ATTORNEY _( D\.E Law FIrm WHOSE
ADDRESS 1S P.0. Rox A0p4
Necarer , BN 5o

THIS ANSWER MUST BE MAILED OR DELIVERED WITHIN i( ) DAYS AFTER THIS SUMMONS AND
COMPLAINT WERE DELIVERED TO YOU OR A JUDGMENT BY DEFAULT MAY BE ENTERED AGAINST YOU FOR
THE MONEY OR OTHER THINGS DEMANDED IN THE COMPLAINT. _

TO ANY SHERIFF OR ANY PERSON AUTHORIZED by the Alabama Rules of Civil Procedure:

You are hereby commanded to serve this summons and a copy of the complaint in this action upon the
defendant.

Service by certified mail of this summons is initiated upon the written request of
pursuant to the Alabama Rules of Civil Procedure.

Date ' . By .
' Clerk/Register ,

D Certified Mail is hereby requested.

Plaintiff’s/Attorney’s Signature

RETURN ON SERVICE:

D Retum receipt of certified mail received in this office on

(Date)
[E 1 certify that I personally delivered a copy of the Summons and Complaint to (}m—y Hamm on
in Mo san County,
Alabama on
(Date)
Date Server’s Signature
Privare |
Type of Process Server Address of Server

Phone Number of Server
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Staj[e of Alapz}ma ’ Case Number
Unified Judicial System SUMMONS 3 v GooIZ3
Form C-34 _ Rev 6/88 -CIVIL- ,

INTHE (i cadv COURT OF__ Moraan COUNTY
Plaintiff__(7ary  Vokerz v. Defendant_The Gy of Decatur ek ql.
NOTICE TO Ok Prch

Dec orur (,‘\\-‘_/ Hal)
THE COMPLAINT WHICH 1S ATTACHED TO THIS SUMMONS IS IMPORTANT AND YOU MUST TAKE IMMEDIATE
ACTION TO PROTECT YOUR RIGHTS. YOU OR YOUR ATTORNEY ARE REQUIRED TO FILE THE ORIGINAL OF
YOUR WRITTEN ANSWER, EITHER ADMITTING OR DENYING EACH ALLEGATION IN THE COMPLAINT WITH
THE CLERK OF THIS COURT. A COPY OF YOUR ANSWER MUST BE MAILED OR HAND DELIVERED BY YOU OR
YOUR ATTORNEY TO THE PLAINTIFF OR PLAINTIFF'S ATTORNEY (. DVE Lpw FI@m WHOSE
ADDRESS IS P.0. Rox 4DbH
Necarur B\ 33602

THIS ANSWER MUST BE MAILED OR DELIVERED WITHIN §( ) DAYS AFTER THIS SUMMONS AND
COMPLAINT WERE DELIVERED TO YOU OR A JUDGMENT BY DEFAULT MAY BE ENTERED AGAINST YOU FOR

THE MONEY OR OTHER THINGS DEMANDED IN THE COMPLAINT.

TO ANY SHERIFF OR ANY PERSON AUTHORIZED by the Alabama Rules of Civil Procedure:

You are hereby commanded to serve this summons and a copy of the complaint in this action upon the
defendant.

Service by certified mail of this sumimons is initiated upon the wrm:en request of
pursuant to the Alabama Rules of Civil Procedure.

Date By:
Clerk/Register

[:] Certified Mail is hereby requested.

Plaintiff’s/Attorney’s Signature

RETURN ON SERVICE:

D Return receipt of certified mail received in this office on
(Date)

[z:l I certify that I personally delivered a copy of the Summons and Complaint to (X Q/—A
in Mo san County,
Alabama on
(Date)
Date Server’s Signature
P IV AYe
Type of Process Server Address of Server

Phone Number of Server
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IN THE CIRCUIT COURT OF MORGAN COUNTY, ALABAMA

GARY VOKETZ, for himself and
on behalf of the citizens of Decatur,
Alabama and the State of Alabama,

Plaintiff,

vs. CASE NO.: CV 2014-

THE CITY OF DECATUR, ALABAMA, a
Municipal Corporation, THE CITY
COUNCIL OF DECATUR,

DON KYLE, ROGER ANDERS,

BILLY JACKSON, GARY HAMMON,
CHARLES KIRBY & CHUCK ARD,

in both their individual and official
capacities,

R N o N N N N N N T NI N N

Defendants.

VERIFIED COMPLAINT

I Parties, Jurisdiction, and Venue

1. The plaintiff, Gary Voketz, is an individual resident citizen of the City of Decatur,

Alabama and is registered to vote in the State of Alabama.

2. The defendants are the City of Decatur, located in Morgan County, Alabama, the City
Council for the City of Decatur and the Mayor and City Council persons of the City of
Decatur, Alabama. Upon information and belief, each individual resides in Morgan

County, Alabama.

RV

Venue and jurisdiction are appropriate in Morgan County, Alabama under Ala. Code § 6-

3-2(a)(3) & 6-6-591(c) (1975) as the defendants reside in Morgan County and the acts

~ and omissions complained of occurred therein.

II. Factual Allegations Common to All Counts

4. In approximately August of 2009, a petition began circulating amongst the eligible voters
of the City of Decatur calling for an election to change Decatur’s mayor-council form of
government to the council-manager form of government authorized under the City-

Manager Act of 1982, Ala. Code § 11-43-1 et seq. (1975).

5. In January of 2010, that petition, with more than the required number of signatures, was

1 of6
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10.

11.

13.

14

filed with Morgan County Probate Judge Greg Cain.

Upon receipt of the petition, it was examined by Judge Cain, certified as valid, and
forwarded to the Office of the Mayor of the City of Decatur. As required by statpte, the
Mayor submitted the question of the adoption of a council-manager form of government
to the voters of the City of Decatur in a special election.

In that special election, held in April of 2010, the voters of the City of Decatur api)roved
the council-manager form of government for the City of Decatur.

In September and October of 2011, the Decatur City Council approved a voter districting
plan containing three districts, as required under Ala. Code § 11-43-9, and submitted that
plan to the Voting Section of the United States Department of Justice as reqmred by
Section 5 of the Voting Rights Act 0of 1965, 42 U.S.C. § 1973c¢.

On or about December 19, 2011, the Mayor of Decatur at that time, the Hon. Don
Stanford, received a letter from -the Voting Section of the Department of Justice
informing him that the information submitted by the City of Decatur conceming the
transition from the mayor-council to the council-manager form of government was
insufficient for the Attorney General to complete the review of the voting changes
required under Section 5 of the Voting Rights Act. That letter is attached hereto as

Exhibit “A.”

Following receipt of the December 19" letter from the Department of Justice, which
neither approved or denied the City Council’s council-manager redistricting plan, the
City Council withdrew that plan from submission and resubmitted the previously
approved mayor—councﬂ plan in January-and February of 2012.

In April of 2012, the Voting Section of the Department of Justice reapproved the mayor-
council, five district plan.

. In October of 2012, a City election was held based on five districts, thus electing a new

mayor and five council members, being the herein named defendants. The newly elected
mayor and council took office in November, 2012. Of the six named individual
defendants, Roger Anders, Gary Hammon, Billy Jackson and Charles Kirby all served on
the previous City Council.

In January of 2013, following his election as Mayor, Don Kyle officially asked the City
Council of Decatur, the other named defendants, to seek Department of Justice guidance
on a council-manager districting plan.

In March of 2013, the City Council rejected resubmission of the council-manager
districting plan to the Department of Justice.

. On June 25, 2013, in Shelby County v. Holder, 133 S. Ct. 2612 (2013), the United States

Supreme Court ruled that Section 4(b) of the Voting Rights Act of 1965, the coverage

20f6
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16.

17.

18.

19.

- 20.

21.

22.

formula section, is unconstitutional. This ruling had the effect of obviating Department
of Justice approval under Section 5 of the Voting Rights Act of 1965 of chances in voter
districting plans. :

With the striking down of the preclearance requirement of the Voting Rights Act, the one
and only obstacle that the defendants argued prohibited implementation of the council-
manager form of government has been eliminated. The defendants should have
immediately taken action to create the three voting districts and scheduled an election to
implement the council-manager form of government for the City of Decatur as mandated
by the voters in the special election held in April, 2011.

As of the date of the filing of this Complaint, the Mayor and the City Council of the City
of Decatur have taken no additional steps to implement the council-manager form of

- government as duly chosen by the voters of the City of Decatur and as required under the

Council-Manager Act of 1982.

The Plaintiff, through counsel, has had multiple conversations with the Defendants and/or
their counsel in which no explanation has ever been provided that justifies the city’s
failure and refusal to abide by Alabama law and honor the results of the referend.um.

The failure for a mumclpahty such as Decatur to follow Alabama law is a hlohly

improper practlce

By failing to implement the referendum as required by Alabama law, the city is in direct
contravention of state statutes. The actions of the defendants have been a deliberate
attempt to evade the provisions of state law.

Litigation has been made necessary by the bad faith efforts that have been made to evade
and avoid implementing the council-manager form of govemment pursuant to the
referendum and Alabama law.

Defendants, by failing to implement the city-manager form of government pursuant to the

- referendum, have knowingly and willfully refused to do what the voters of Decatur told

them to do and what the statutes of Alabama require them to do.

COUNT I
DECLARATORY JUDGMENT

. Plaintiff adopts and alleges as set forth herein every preceding paragraph of this

- Complaint.

. The plaintiff is a person as defined in the Declaratory Judgment Act, Ala. Code § 6 6-220

(1975).

. The plaintiff’s rights, status, or other legal relations were affected by a statute when the

voters of the City of Decatur adopted the council-manager form of government in

30f6
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26.

28.

29.

accordance with the Council-Manager Act of 1982 in April of 2010. Ala. Code § 6- 6-
223 (1975).

Under the Council-Manager Act of 1982, specifically Ala. Code § 11-43A- 6 (1975),
following an election on the question of the adoption of the council-manager form of
government, “[i]f the majority of votes shall be ‘yes’ or in favor of such question, the
provisions of this chapter shall thereafter be adopted for such municipality” (emphasis
added).

. “[GlJenerally the word ‘shall’ in a statute is used in a mandatory sense.” Prince v.

Hunter, 388 S0.2d 546, 548 (Ala. 1980).

As of the date of the filing of this Complaint, the defendants have not adopted the
provisions of the Council-Manager Act of 1982 for the City of Decatur as requlred under
§ 11-43A-6.

As the defendants have not complied with mandatory statutory law of the State of
Alabama, the plaintiff desires to have determined the question of the construction of the
word “shall” found in Ala. Code § 11-43A-6 and to obtain a declaration of his rights,
status, or other legal relations thereunder. Ala. Code § 6-6-223.

WHEREFORE, the plaintiff requests that this Court declare § 11-43A-6 of the Council-
Manager Act of 1982 mandatory and require the immediate implementation of the Act’s
provisions for the City of Decatur by the defendants. The plaintiff also seeks all costs, fees,
expenses, interest, and attorney’s fees pursuant to the pubhc benefit doctrine to which he would

be entitled under law.

31.

32.

IN THE ALTERNATIVE,
QUO WARRANTO

. Plaintiff adopts and alleges as set forth herein every preceding paragraph of this

Complaint.

This cause of action is plead in the alternarive to that cause of action for declaratory
judgment stated in Count One of this Complaint.

As discussed in Paragraphs 10 through 15, at the time when approval by the Department
of Justice of certain redistricting plans was required, the city failed to offer a complete
submission of the information required to obtain either a positive or negative
determination by the Department of Justice of the City’s council-manager redistricting
plan.

. Moreover, the city, then submitted to the Department of Justice a voter districting plan

repudiated by the voters of the City of Decatur in the council-manager election held in
April of 2010.

4 0f 6
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34. Furthermore, although the advance approval of voter redistricting by the Department of
Justice is no longer required due to.the United States Supreme Court’s decision in Shelby
County v. Holder, the defendants have not implemented, or taken public steps'to -

implement, the council-manager form of government. v

35. An action in the nature of quo warranto may be commenced by a private individual in the
name of the state when a person unlawfully exercises a public office. Ala. Code § 6-6-
591(a)(1) & (b) (1975). :

36. The defendants are public office holders of the Clty of Decatur unlawfully exercising
their public offices.

(PN
~1

. The defendants’ unlawful exercise of their public offices is set out in the Factual
Allegations section located above and specified here in Paragraphs 26 through 28. To
repeat, the defendants, unlawfully exercise their public offices by an omission of their
duty to implement the council-manager form of government for the City of Decatur by
obtaining either a positive or negative determination from the Department of Justice of
the viability of a new council-manager redistricting plan and by failing to immediately

_implement the council-manager form of government after the pertinent sections of the
Voting Rights Act were declared unconstitutional. The defendants then unlawfully
exercised their public offices by submitting to the Department of Justice a voter
districting plan rejected by the citizens of Decatur. Finally, the defendants unlawfully
exercise their public offices every day they fail to implement the council-manager form
of government for the City of Decatur in direct contravention of the will of its people.

WHEREFORE, the plaintiff requests that this Court enter a judgment excluding the
defendants from the public offices they hold until such time as they adopt and implement the
council-manager form of government for the City of Decatur. The plaintiff also seeks all costs,
fees, expenses, interest, and attorney’s fees pursuant to the public benefit doctrine to which he
would be entitled under law.

Respectfully submﬂtﬁd_th;lzﬂth day of February, 2014.

Gz{ Vok;ti | | e
STATE OF ALABAMA )
COUNTY OF MORGAN )

I, the undersigned authority, a Notary Public in and for said County in said State, hereby
certify that Gary Voketz, who is known to me, acknowledged before me on this day that being
informed of the contents, he executed the same voluntarily on the day the same bears date.

Given under my hand and official seal this 27" day_ofF/ebvaj.ry, 2017 - 4’\/
. - d /\A _-'; //7

7

50f6 » /
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OF COUNSEL:

THE COLE LAW FIRM, LLC

Post Office Box 2064
Decatur, Alabama 35602
PHONE: (256)353-0550
FAX: (256) 353-0552

E-MAIL: CARL@CARLCOLELAW.COM

Serve the defendants as follows:

‘The City Decatur
Decatur City Hall
Office of the Clerk

Billy Jackson
1203 Second St. Sw.
Decatur, AL 35601

Roger Anders
2003 Country Club Road
Decatur, AL 35601

Gary Hammon
2801 Peabody Circle
Decatur, AL 35603

60f6

Notary Public

My Commission expires:’ H’H/ lé{

/S/Carl A. Cole, 111

/S/Russ Prickett ,

CARL A. COLE, IIT (COL118)
. RUSS PRICKETT (PRI0S1)

Attorneys for Plaintiff

Decatur City Council
Decatur City Hall
Office of the Clerk

Charles Kirby
1706 Sandra St.
Decatur, AL 35601

Chuck Ard
1805 Townshend Trace
Decatur, AL 35601

Don Kyle
1806 21 Ave.
Decatur, AL 35601
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D S S SN TIPS SRR - ¥ R 05 SR

| TCHRSER IRAAO jtimaf L s 3
DJ 166-012-3 el TvoL pPemgbwmpgdee NV )
20114375
20114690

' ' . December 19, 2011

- .The_Honcrah!e Den Stanford e

Alébama 35602~0488-’ X

Dear Mayor Stanford: ‘ . y o
~ This refers to: the chin m:the mayor-councﬂ to'the counésl-manager fbrm of ,
gavommcnt the change in method of election-from five single-member districts to three single-
- mepaber districts and two'seatsat-large; the: deereasé:in‘the nuinbet of officials frony six to five;
the res'ultmg redistricting ¢ realignment of voting precinets; and the polling place change

Motgan Counties; Alabsma; and thechangein methiod
cts 40 thregzsmgle-membcr ehstncts and two seats at-
d the use of county voting precincts and polling places
imestonic arid Morgan Counities; Alsbama, -submitted to
Settion 5 of the Voting Rights Act of 1965, 42 U.S, C 1973c,

Iargc thc resultmg chl
~ forthe Decany City St
the Attorney General pursuant

We received your submxsszons on Qctobér 20, 201 1 addxtional mfonnataon WS Tecet vad on.

Caall doctiments relatmg to the changes, including notes, summaries, minutes,
"~ thApss, anstiipts of all discussions, mee and. hcanngs, whether formal or
' hxch the changcs were dtscussed. S '

'ali‘ prcsentcd o,
posed changes; -

d. all newspaper articles, legal notices, editorials; letters:to the editor,
agvemscments, and. any other pubhcxty related: to‘the"proccss of adopting the
changes :
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2. Election retutns, by precinct and.district, i
. elections, including the Aprxl 2930_ feran A
72000 to the present, including primary, gencral,and runoff elections. For eact electxon,
please indicate-the following: .

a. the ofﬁoe/posiﬁon sougi}n'orqusisﬁdﬁip_rfé;géhted; v -

. the numbe:r of votes each: canmdatcf erquesﬁ_ cesented received by. precinet
and district; :

d the number af voting age persons and. 'gxstered voters, by racc/eﬂxmcxty,
t the time ¢f the election;

"f'rcgzstered voters, by race, ethmmty, and by precinct, for
and the propescd distriets.

If éxact numbers By race and ethxucuy are not available, provide. yonr ‘hest estimate 4nd
theé basis for that estimate, For itéms ¢ and e, please indicate whether batlots cast at carly
voting locaticns. have been reallocited back to the: pracmcts _

4."A map shawmg the location of‘resxdcnccs of mcumbent ¢ity council and schoot board

e pity Soughtto adopt & concilmar 8 : f;ﬁavemmem whﬂemamtax mg
-member districts, ple ide d X ts_e ffarts o aclucvc that

: :ctcd submission pursuant to
/¢ the information s;aecxﬁcd
Rights Ac ; 2

The Atwmay
Sectioh 5.
above, Proced

CF.R. 5137

. Ifyou have any questions concerning this letter or if we can assist you in obtaining the
reguested mfomanon please call Abxgml Olson (202-305-0787) of our staff. Refer to File Nos.
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IN THE CIRCUIT COURT OF MORGAN COUNTY, ALABAMA

GARY VOKETZ, for himself and
on behalf of the citizens of Decatur,
Alabama and the State of Alabama,

Plaintiff,

Vs. CASE NO.: CV 2014-
THE CITY OF DECATUR, ALABAMA, a
Municipal Corporation, THE CITY
COUNCIL OF DECATUR,

DON KYLE, ROGER ANDERS,

BILLY JACKSON, GARY HAMMON,
CHARLES KIRBY & CHUCK ARD,

in both their individual and official

A N e N N S N - e N N S N N N

Defendants.

MOTION FOR SUMMARY JUDGMENT

COMES now the plaintiff and moves the Court, pursuant to Rule 56 of the Alabama
Rules of Civil Procedure, to enter a judgment in his favor in this case on the grounds that there is
no genuine issue of material fact and that he is entitled to judgment as a matter of law.

This Motion is based on upon the pleadings; plaintiff’s Brief in Support of Summary
Judgment containing a narrative of undisputed facts in compliance with Ala. R, Civ. P. 56(c);

and all other matters of record in these proceedings.

/s/ Carl A, Cole, III
CARL A. COLE, IIL (COL 118)
ATTORNEY FOR PLAINTIFF

OF COUNSEL:

THE COLE LAW FIRM, LLC
POBOX 2064

DECATUR, AL 35602
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CERTIFICATE OF SERVICE

*

I hereby certify that I have filed the foregoing with the Clerk of the Court using the
Alabama Judicial electronic filing system which will send notification of such filing to those
parties of record who are registered for electronic filing, and I further certify that those parties of
record who are not registered for electronic filing have been served by depositing a copy of the
same in the United States mail, first class postage prepaid.

Herman Marks
Decatur City Hall
402 Lee Street
Decatur, AL 35601

/s/ Carl A. Cole, IIT
Of Counsel
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INTHE CIRCUIT COURT OF MORGAN COUNTY, ALABAMA

GARY VOKETZ, for himself and
on behalf of the citizens of Decatur,
Alabama and the State of Alabama,

Plaintiff,

vs. CASE NO.: CV 2014-
THE CITY OF DECATUR, ALABAMA, a
Municipal Corporation, THE CITY
COUNCIL OF DECATUR,

DON KYLE, ROGER ANDERS,

BILLY JACKSON, GARY HAMMON,
CHARLES KIRBY & CHUCK ARD,

in both their individual and official
capacities,

N e N N N S M S N N N S N N N e N N

Defendants.

BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
_' COMES now the Plaintiff and moves this Court to grant a sumrﬁaryjudgment as to those

the issues presented in Count I of the Plaintiff’s Complaint and in support of this Motion would

show unto the Court as follows:

NARRATIVE STATEMENT OF UNDISPUTED FACTS

In approximately August of 2009, a petition began circulating amongst the eligible voters of
the City of Decatur calling for an election to change Decatur’s mayor-council form of
. government to the council-manager form of government authorized under the City-Manager Act
0f 1982, Ala. Code § 11-43-1 ef seq. (1975). (Compl. §4.)

In January of 2010, that petition, with more than the required number of signatures, was filed

with Morgan County Probate Judge Greg Cain. (Compl. § 5.) - Upon receipt of the petition, it

1 of7
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was examined by Judge Cain, certified as valid, and forwarded to the Office of the Mayor of the
City of Decatur. As required by étatute, the Mayor submitted the question of the adoptiorf:’of a
council-manager form of government to the voters of the City of Decatur in a special election.
(Compl. § 6.) In that special election, held in April of 2010, the voters of the City of Dec'atur
approved the council-manager form of government for the City of Decatur. (Compl. §7.)

In September and October of 2011, th.e Decatur City Council approved a voter districting
plan containing three districts, as required under Ala. Code § 11-43-9, and submitted that plan to
the Voting Section of the United States Department of Justice as required by Section 5 ;)f the
Voting Rights Act of 1965, 42 U.S.C. § 1973¢c. (Compl. §8.)

On or about December 19, 2011, the Mayor of Decatur at that time, the Hon. Don Stanford,
received a letter from the Voting Section of the Department of Justice informing him that the
information submitted by the City of Decatur concernving the transition from the mayor-council -
to the council-manager form of government was insufficient for the Attorney General to
complete the review of the voting changes required under Section 5 of the Voting Rights Act.
That letter is attached hereto aé Exhibit “A.” (Compl. §9.)

Following recéipt of the December 19™ letter from the Department of Justice, which neither
approved nor denied the City Council’s council-manager redistricting plan, the City Council
withdrew that plan from submission and resubmitted the previously approved mayor-council
plan in January and February of 2012. (Compl. § 10.) In April of 2012, the Voting Section of

/the Department of Justice reapproved the mayor-council, five district plan. (Compl. §11.)
In October of 2012, a City election was held based on five districts, thus electing a new

mayor and five council members, being the herein named defendants. The newly elected mayor
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and council took office in November, 2012. Of the six named individual defendants, Roger
Anders, Gary Hammon, Billy Jackson, and Charles Kirby all served on the previous City
Council. (Compl. §12.)

In January of 2013, following his election as Mayor, Don Kyle officially asked the City
Council of Decatur, the other named defendants, to seek Department of Justice guidance .on a
council-manager districting plan. (Compl. § 13.) In March of 2013, the City Council rejected
resubmission of the council-manager districting plan to the Department of Justice. (Compl.
14.)

On. June 25, 2013, in Shelby County v. Holder, 133 S. Ct. 2612 (2013), the United States
Supreme Court ruled that Section 4(b) of the Voting Rights Act of 1965, the coverage formula
section, is unconstitutional. This ruling had the effect of obviating Department of Justice
approval under Section 5 of the Voting Rights Act of 1965 of changes in voter districting plans.
(Compl. §15.)

As of the date of the filing of this Complaint, the Mayor and the City Council of the City of
Decatur have taken no additional steps to implement, with or without the preapproval of thé |
Department of Justice, the council-manager form of government as duly chosen By the voters of
the City of Decatur and as required under the Council-Manager Act of 1982. (Compl. §17.) .

Standards of Review

The Declaratory Judgment Act provides a remedy to “[a]ny person...whose rights, status,
or other legal relations are affected by a statute, municipal ordinance, contract or franchise” and
a statutory vehicle by which those persons “may have determined any question of construction or

validity arising under [an] instrument, statute, ordinance, contract or franchise and obtain a
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declaration of rights, status or other legal relations thereunder.” Ala. Code § 6-6-223 (1975). To
that end, courts are empowered “to declare [the] rights, status, and other legal relations” of tﬁose
seeking declaratory relief. Ala. Code § 6-6-222 (1975). Furthermore, “where official action
done...is challenged as unlawful, [when] the lack of authority appears in the provisions of a l
| statute..., the controversy can be determined under the declaratory judgment statute.” Morgan v.
Board of School Comm rs of Mobile County, 26.80.2d 108, 110 (Ala. 1946).
Rule 56 of the Alabama Rules of Civil Procedure sets forth a two-tiered standard for a
trial court to apply in determining whether to enter a summary judgment. In or"der to enter a
summary judgment, the trial court must determine: (1) that there is no genuine issue as to any
material fact; and (2) that the moving party is entitled to judgment as a matter of law.. If the
party moving for summary judgment makf;s this prima facie showing, “the burden then shifts to
the nonmovant to rebut the movant’s prima facie showing by substantial evidence.” E.g., Lee v.
City of Gadsden, 592 S0.2d 1036, 1038 (Ala. 1992).
Ala. R. Civ. P. 56 must be read in conjunction with the “substantial evidence rule” found

" in Ala. Code § 12-21-12 (1975). The substantial evidence rule requires the plaintiff to present
proof by substantial evidence in order to submit an issue of fact to the trier of fact. The Supreme
Court of Alabama has provided further guidance as to what is considered substantial evidence so
- as to defeat a properly supported motion for summary judgment. The Court defines substantial
evidence as “evidence of such weight and quality that fair~mihded persons in the exercise of
impartial judgment can reasonably infer the existence of the fact sought to be proved.” E.g,

West v. Founders Life Assurance Co. of Florida, 547 So.2d 870, 871 (Ala. 1989).
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ARGUMENTS AND CONCLUSIONS OF LAW e

1. ’ The Plaintiff is Entitled to Judgment as a Matter of Law.

Summary judgment is appropriate as to Count I of the plaintiff’s Complaint because the
provisions of Ala. Code § 11-43A-6 (1975) are mandatory as a matter of law. These provisions
require the implementation of a council-manager form of government, as set out in the Council-
Manager Act of 1982, when adopted by a municipality’s voters in an election on the question of
that adoption.

The pertinent language of Ala. Code § 11-43A-6 reads as follows: “If the majority of

- votes [upon the question of the adoption of a council-manager form of government] shall be
“yes” or in favor of such question, the provisions of this article shall thereafter be adopted for
such municipality.”

) It is a well settled principle of statutdry constructioﬁ that “the world ‘shall’ in a statute is
used in‘ a mandatory sensbe.” Prince v. Hunter, 388 S0.2d 546, 548 (Ala. 1980). Therefore, the
use of the word “shall” ih § 11-43A-6 by the Alabama Legislature indicates that the provisiéns of
the Council-Manager Act of 1982 are mandatory, and not discretionary, upon its adoption by the
citizens of a municipality. See also Ex parte Prudential Ins. Co. of America, 721 So0.2d 1133,
1138 (Ala. 1998) (“The word ‘shall’ is clear and unambiguous and is imperative and
mandatory.”).

In an election held in April 0f 2010, the voters of the City of Decatur elected to adopt a
council-manager form of government. To date, the City of Decatur, by and through the actions

of the named defendants, has yet to adopt the council-manager form of government. As a citizen
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of Decatur, the plaintiff’s rights, status, and other legal relations have been affected by the-
citizens of Decatur’s vote in favor of adopting the council-manager form of government and by
the defendants’ subsequent failure to adopt that form of government for the City.

The majority of votes cast by the citizens of Decatur in the 2010 council-manager
election weré in the affirmative. The language of § 11-43A-6, specifically the word “shall,”
requires, as mandatory, the adoption of a council-manager form of government by a municipality
following such an occurrence. Since that time, the defendants have ignored the language of §
11-43A-6 and proceeded as if the adoption of a council-manager form of government is
discretionary. This is unlawful. Therefore, the plaintiff is entitled to a judgment in his favor
construing, in the affirmative, § 11-43A-6 as mandatory as a matter of law.

CONCLUSION

Upon consideration of the foregoing, the Plaintiff has made a prima facie showing that
there is no genuine issue of material fact and that it is entitled to judgment as a matter of law. on
‘Count I of his Complaint. As to plaintiff’s argument in favor of Count I, Ala. Code § 11-43A-6
contains the word “shall.” As a consequence, it is mandatory as a matter of law. Therefore, the
Plaintiff is entitled to summary judgment on Count I of the Complaint. Accordingly, the
Plaintiff requests that summary judgment be entered in its favor on Count I of its Complaint and
that this judgment declare, in the affirmative, the construction of § 11-43A-6 to be mandatory.
As a result of this construction, the defendants should be required to implement each and every
applicable provision of the Council-Manager Act of 1982 for the City of Decatur and its citizens.
Further, pursuant to the public benefit doctrine, the Plaintiff seeks an Order stating his

entitlement to attorneys’ fees and costs and to be allowed thirty days to provide evidence thereof.
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Respectfully submitted this the 28" day of February, 2014.

/s/ Russ Prickett ,
/s/ Carl A. Cole, III '
CARL A. COLE, Il (COL 118)

RUSS PRICKETT (PRI 091)

ATTORNEYS FOR THE PLAINTIFF

OF COUNSEL:

THE COLELAW FIRM, LLC
POBOX 2064

DECATUR, AL 35602

CERTIFICATE OF SERVICE

I hereby certify that I have filed the foregoing with the Clerk of the Court using the
Alabama Judicial electronic filing system which will send notification of such filing to those
parties of record who are registered for electronic filing, and I further certify that those parties of
record who are not registered for electronic filing have been served by depositing a copy of the

same in the United States mail, first class postage prepaid.

Herman Marks

/s/ Carl A, Cole, I11 -
Of Counsel
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