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cation for a license or request for a waiver is
appealable to the Court of Appeals for the
District of Columbia, fulfilling the second
Freedman requirement. See 47 U.S.C.
§ 402(b)(1). Moreover, any party may sub-
mit a petition for the issuance, amendment or
repeal of any FCC rule or regulation. See 47
C.F.R. § 1.401(a). A petition for rule-mak-
ing is subject to the procedures set forth in
47 C.F.R. Part 1 Subpart C. Any denial of a
petition for the issuance, amendment or re-
peal of a rule or regulation is a final order of
the FCC subject to appeal in any court of
appeals. See 47 U.S.C. § 402(a); 28 U.S.C.
§ 2342. The Court finds that the regulatory
scheme here withstands constitutional seruti-
ny because it specifies procedures which the
FCC must follow and it provides for judicial
review of any improper FCC ruling.

Thus, Mr. Dunifer’s claims that the regula-
tions are unconstitutional in every conceiva-
ble application and that they are overbroad
must fail.

CONCLUSION

For the foregoing reasons, the United
States’ motion for summary judgment must
be GRANTED. Accordingly, Mr. Dunifer,
and all persons in active concert or partic-
ipation with him, are hereby ENJOINED:

(a) From making radio transmissions with-
in the United States unless and until they
first obtain a license from the FCC;

(b) From doing any act, whether direct or
indirect, to cause unlicensed radio transmis-
sions or to enable such radio transmissions to
occur.

Judgment shall enter for Plaintiff. Each
party shall bear its own costs.

IT IS SO ORDERED.
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Pete WILSON, et al., Defendants.

CHILDREN WHO WANT
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Pete WILSON, et al., Defendants.

Barbara AYALA, et al., Plaintiffs,
v.
Pete B. WILSON, et al., Defendants.

GREGORIO T., by and through his
guardian ad litem, JOSE T.;
et al.,, Plaintiffs,
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Pete WILSON, in his capacity as Gov-
ernor of the State of California;
et al., Defendants.

CARLOS P, et al., Plaintiffs,
\Z
Pete B. WILSON, et al., Defendants.

Nos. CV 94-7569 MRP, CV 94-7570 MRP,
CV 94-7571 MRP, CV 94-7652 MRP
and CV 95-187 MRP.

United States District Court,
C.D. California.

Nov. 14, 1997.

Actions were brought to enjoin State of
California from enforcing provisions of initia-
tive measure (Proposition 187) which re-
quired denial of certain benefits to persons
who fit within certain categories of immi-
grant status. Actions were consolidated.
After plaintiffs’ motions for summary Jjudg-
ment were granted in part, 908 F.Supp. 755,
and after Congress enacted Personal Re-
sponsibility and Work Opportunity Reconeili-
ation Act (PRA), defendants moved for re-
consideration. The District Court, Pfaelzer,
J., held that: (1) PRA preempted portions of
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initiative that required denial of social ser-
vices, health services, and public postsecond-
ary education benefits to aliens; (2) portion of
initiative that denied public elementary and
secondary education to certain aliens was
invalid; (3) portion of initiative that denied
public social services and health benefits to
“alien in the United States in violation of
federal law” was invalid; (4) preempted por-
tions of initiative that defined “alien in the
United States in violation of federal law”
were not functionally severable from remain-
ing portions of same sections; and (5) federal
law did not preempt portion of initiative that
penalized “any person who uses false docu-
ments to conceal his or her true citizenship
or resident alien status.”

So ordered.

1. Aliens &40
States <18.43

Since the power to regulate immigration
is unquestionably exclusively a federal power,
any state statute that regulates immigration
is constitutionally proscribed.

2. Aliens &40
States ¢=18.7

Even if a state statute is not an imper-
missible regulation of immigration, it may
still be preempted if there is a showing that
it was the clear and manifest purpose of
Congress to effect a complete ouster of state
power—including state power to promulgate
laws not in conflict with federal laws with
respect to the subject matter which the stat-
ute attempts to regulate; an intent to pre-
clude state action may be inferred where the
system of federal regulation is so pervasive
that no opportunity for state activity re-
mains.

3. States ©=18.5

A state law is preempted if it stands as
an obstacle to the accomplishment and execu-
tion of the full purposes and objectives of
Congress; stated differently, a statute is
preempted if it conflicts with federal law,
making compliance with both state and fed-
eral law impossible.

4. Social Security and Public Welfare
&4.16
States ¢=18.43

Personal Responsibility and Work Op-
portunity Reconciliation Act (PRA) preempt-
ed portions of California initiative measure
(Proposition 187) which required denial of
social services and health services to persons
who fit within certain categories of immi-
grant status; by enacting PRA, which pro-
vides for denial of federal, state and local
health, welfare and postsecondary education
benefits to aliens who are not “qualified,”
Congress ousted state power in field of regu-
lation of public benefits to immigrants. Per-
sonal Responsibility and Work Opportunity
Reconciliation Aect of 1996, §§ 401(c)(1)(B),
411(a), 8 U.S.C.A. §§ 1611(c)(1)(B), 1621(a).

5. Schools &=148(1)
Social Security and Public Welfare
&=4.16
States ¢»18.43
Because Personal Responsibility and
Work Opportunity Reconciliation Act (PRA)
expressly defers to Plyler v. Doe, in which
Supreme Court held that state cannot deny
basic public education to children based on
their immigration status, portion of Califor-
nia initiative measure (Proposition 187) which
denied public elementary and secondary edu-
cation to any child not “a citizen of the
United States, an alien lawfully admitted as a
permanent resident, or a person who is oth-
erwise authorized under federal law to be
present in the United States,” was invalid.
Personal Responsibility and Work Opportu-
nity Reconciliation Act of 1996, § 433, 8
US.CAA. § 1643.

6. Colleges and Universities 9.10
Social Security and Public Welfare
&4.16
States ¢18.43
Through enactment of Personal Respon-
sibility and Work Opportunity Reconciliation
Act (PRA) and Illegal Immigration Reform
and Immigrant Responsibility Act (ITRA),
Congress expressed its intent to occupy field
of regulation of public postsecondary edu-
cation benefits to aliens; thus, portion of Cali-
fornia initiative measure (Proposition 187)
that denies public postsecondary education to
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anyone not a “citizen of the United States, an
alien lawfully admitted as a permanent resi-
dent, in the United States, or a person who is
otherwise authorized under federal law to be
present in the United States,” was preempt-
ed. Personal Responsibility and Work Op-
portunity Reconciliation Act of 1996, §§ 401,
411, 505(a), 8 U.S.C.A. §§ 1611, 1621, 1623(a).

7. Federal Courts =41

Pullman abstention is inappropriate
when preemption is the basis for the federal
court’s decision.

8. Social Security and Public Welfare
&=4.16

States €=18.43, 18.79

Portion of California initiative measure
(Proposition 187) that denied public social
services and health benefits to “alien in the
United States in violation of federal law”
conflicted with federal Personal Responsibili-
ty and Work Opportunity Reconciliation Act
(PRA) section that denies state and local
benefits to aliens who are not “qualified,” and
thus, that portion of initiative measure was
preempted; “alien in the United States in
violation of federal law” was undefined, and,
because court could not interpret that phrase
as meaning person who was not “qualified”
alien under PRA, initiative conflicted with
classifications in PRA, making ecompliance
with both laws impossible. Personal Respon-
sibility and Work Opportunity Reconciliation
Act of 1996, § 411(c), 8 U.S.C.A. § 1621(c).

9. Statutes €=64(1)

A finding that any provision of an initia-
tive is preempted requires the court to deter-
mine whether that provision is severable
from the balance of the initiative so that the
remainder may take effect.

10. Statutes €=64(1)

State law governs the determination of
whether the preempted portion of an initia-
tive is severable from the remaining portion.

11. Statutes €=64(1)

A statute’s severability clause, to the
effect that any invalid portion of the statute
is severable if the remaining portion could be
given effect, is not conclusive.
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12. Statutes €=64(1)

California law prescribes three criteria
to determine whether the invalid portions of
a statute may be severed and the remainder
given effect: the invalid portion must be
grammatically, functionally, and volitionally
separable.

13. Statutes €&=64(1)

An invalid portion of a statute is gram-
matically severable from the remainder un-
der California law if it constitutes a distinct
and separate provision which can be removed
as a whole without affecting the working of
any other provision, or where the valid and
invalid parts can be separated by paragraph,
sentence, clause, phrase or even single
words.

14. Statutes &64(1)

Invalid provisions of a statute are func-
tionally severable under California law if the
remaining provisions can stand on their own,
unaided by the invalid provisions, are capable
of separate enforcement, can be given effect,
or can operate entirely independently of the
invalid provisions.

15. Statutes ¢=64(1)

For the invalid provisions of a statute to
be functionally severable under California
law, the remaining provisions must neither
be rendered vague by the absence of the
invalid provisions nor inextricably connected
to them by policy considerations.

16. Statutes €=64(2)

Preempted portions of California initia-
tive measure (Proposition 187) which defined
“alien in the United States in violation of
federal law” were not functionally severable
under California law from remaining portions
of same sections, which required that public
entity or publicly-funded health care facility
deny services to any such person, and which
stated intent of those sections, and thus,
those sections were invalid in their entirety;
denial of benefits provisions were vague with-
out definition of persons to whom benefits
were to be denied, and statements of intent
were incapable of separate enforcement.
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17. Statutes €61

Where a statute is challenged on its face,
the challenger must establish that no set of
circumstances exists under which the Act
would be valid.

18. Constitutional Law &=48(1)

The fact that a statute might operate
unconstitutionally under some conceivable
set of circumstances is insufficient to render
it wholly invalid.

19. Constitutional Law ¢=70.1(2)

The canon of construction that a court
should strive to interpret a statute in a way
that will avoid an unconstitutional construc-
tion is not a license for the judiciary to
rewrite the language enacted by the legisla-
ture.

20. Constitutional Law ¢=70.1(2)

In interpreting a statute, the court is not
permitted to rewrite the statute.

21. Administrative Law and Procedure
&=385.1

After a court has stricken provisions of a
statute upon which a remaining provision is
based, an executive agency is not permitted
under California law to promulgate regula-
tions to reconstruct over the stricken provi-
sions.

22. Statutes €=64(1)

An invalid provision of a statute is voli-
tionally severable from the remaining provi-
sions under California law if the remaining
provisions would likely have been adopted by
the people had they foreseen the invalidity of
the challenged provision, or if the provision
was not so critical to the enactment of the
initiative that the measure would not have
been enacted in its absence.

23. Aliens &40
States 1843

Federal law does not preempt portion of
California initiative measure (Proposition
187) that penalizes “any person who uses
false documents to conceal his or her true
citizenship or resident alien status.”

24. Statutes =64(2)

Because federal law preempted portions
of California initiative measure (Proposition
187) that related to initiative’s declaration,
which stated that proposition’s intent was to
require cooperation between state and feder-
al government, notifieation, and denial of
benefits and services to illegal aliens, decla-
ration was not separately enforceable, and
could not be upheld.

95. Social Security and Public Welfare
4,16

Section of California initiative measure
(Proposition 187, pertaining to aliens’ receipt
of benefits or public services) that details
process for amendment of initiative and de-
clares that provisions of proposition are sev-
erable was enforceable.
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MEMORANDUM OF LAW RE: RE-
MAINING ISSUES IN CON.-
SOLIDATED CASES

PFAELZER, District Judge.

L

BACKGROUND
Proposition 187 is an initiative measure
which was submitted to the voters of the
State of California in the November 8, 1994
general election. The stated purpose of
Proposition 187 is to “provide for cooperation
between [the] agencies of state and local

1. Those cases are as follows:

(1) League of United Latin American Citizens v.
Wilson, Case No. CV 94-7569 MRP.

(2) Children Who Want an Education v. Wil-
son, 908 F.Supp. 755 (C.D.Cal.1995).

(3) Ayala v. Pete B. Wilson, Case No. CV 94—
7571 MRP.

(4) Gregorio T. v. Wilson, Case No. CV 94-7652
MRP.

(5) Carlos P. v. Wilson, Case No. CV 95-0187
MRP.

2. The Court has permitted the following parties
to intervene as plaintiffs: (1) the City of Los
Angeles; (2) the California Association of Catho-
lic Hospitals and the Catholic Health Association
of the United States (collectively ““Catholic Hos-
pitals™); (3) California Teachers Association, Cal-
ifornia Faculty Association, American Federation
of State, County and Municipal Employees
AFL—CIO, and Service Employees International
Union AFL—CIO (collectively “CTA”); and (4)

government with the federal government,
and to establish a system of required notifi-
cation by and between such agencies to pre-
vent illegal aliens in the United States from
receiving benefits or public services in the
State of California.” Prop. 187, § 1. The
initiative’s provisions require law enforce-
ment, social services, health care and public
education personnel to (i) verify the immigra-
tion status of persons with whom they come
in contact; (ii) notify certain defined catego-
ries of persons of their immigration status;
(ifi) report those persons to state and federal
officials; and (iv) deny those persons social
services, health care and education.

A. Procedural History Prior to the Enact-
ment of the Personal Responsibility and
Work Opportunity Reconciliation Act of
1996 (“PRA”)

After Proposition 187 was passed, several
actions challenging the constitutionality of
the initiative were commenced in state and
federal courts in California. Ultimately, five
actions filed in the United States District
Court were consolidated in this Court for
purposes of pre-trial proceedings and trial
(collectively, the “consolidated actions™)." 2

The plaintiffs in the consolidated actions
filed suit for declaratory and injunctive relief
seeking to bar California Governor Pete Wil-
son (“Wilson”), Attorney General Dan Lun-
gren (“Lungren”), and other state actors?

Islamic Center of Southern California, Muslim
Public Affairs Council and California Council of
Churches (collectively ““Islamic Center’’).

3. All plaintiffs have sued Governor Pete Wilson
and Attorney General Dan Lungren.

In addition, LULAC plaintiffs named Acting
State Superintendent of Public Instruction Wil-
liam Dawson (“Dawson'’) (who was replaced by
the current Superintendent Delaine Eastin (“Eas-
tin")); director of Department of Social Services
Eloise Anderson (‘‘Anderson’’); Director of De-
partment of Health Kimberly Belshe (“Belshe”);
California State Board of Education; Depart-
ment of Education; Orange Unified School Dis-
trict; Tustin Unified School District; and San
Diego Unified School District.

Children plaintiffs also named Los Angeles
Unified School District and the State of Califor-
nia.

Ayala plaintiffs also named Dawson (who was
replaced by Eastin); Alhambra Unified School
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(collectively, “defendants”) from enforcing
the provisions of Proposition 187.

On November 16, 1994, a temporary re-
straining order was granted enjoining the
implementation of sections 4, 5, 6, 7 and 9 of
the initiative. On December 14, 1994, the
Court granted plaintiffs’ motions for a pre-
liminary injunction, enjoining the implemen-
tation and enforcement of those sections4

On May 1, 1995, the League of United
Latin American Citizens (“LULAC”) and
Gregorio T. plaintiffs brought motions for
summary judgment in which they contended
that Proposition 187 is unconstitutional on
the sole ground that the initiative is preempt-
ed by the federal government’s exclusive con-
stitutional authority over the regulation of
immigration, Congress’ exercise of that pow-
er through the Immigration and Nationality
Act (“INA”), and other federal statutes.’
Defendants opposed the LULAC and Grego-
rio T. motions on the grounds that Proposi-
tion 187 is not preempted and, alternatively,
that if any portion of the initiative is
preempted, the remaining portions are valid
and must be upheld.

District; and Superintendent of the Alhambra
Unified School District Heber Meeks (who was
replaced by Richard Keilhacker).

Gregorio T. plaintiffs also named Dawson (who
was replaced by Eastin); Anderson; Belshe; in-
dividuals who are the members of the California
State Board of Education, in their official capaci-
ties; individuals who are the Regents of the
University of California, in their official capaci-
ties; Jack Peltason, president of the University of
California (who was replaced by Richard C. At-
kinson); individuals who are the Trustees of the
California State University, in their official ca-
pacities; Barry Munitz, the Chancellor of the
California State University, individuals who are
the members of the Board of Governors of the
California Community Colleges, and David
Mertes, Chancellor of the California Community
Colleges (who was replaced by Tom Nussbaum).

Catholic Hospitals, Islamic Center, and CTA,
plaintiffs-in-intervention, each filed a complaint
against the same persons who were named as
defendants by the Gregorio T. plaintiffs.

4. In February 1995, Defendants Wilson, Belshe
and Anderson brought a motion for abstention,
or in the alternative, to dismiss for failure to
state a claim. Lungren joined in the motion for
abstention and also moved to dismiss. In March
1995, the Court denied these motions and set this
case for trial. The defendants appealed this
Court’s preliminary injunction against imple-
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On November 20, 1995, the Court granted
in part and denied in part the plaintiffs’
motions for summary judgment. The Court
granted the motions for summary judgment
with respect to the classification, notification
and cooperation/reporting provisions in see-
tions 4 through 9 of the initiative on the
ground that these provisions created an im-
permissible state scheme to regulate immi-
gration and were therefore preempted by
federal law. LULAC v. Wilson, 908 F.Supp.
755, 78687 (C.D.Cal.1995). The Court held
that section 7’s denial of primary and second-
ary education conflicted with the decision
reached by the Supreme Court in Plyler ».
Doe, 457 U.S. 202, 102 S.Ct. 2382, 72 L.Ed.2d
786 (1982), and should be enjoined.5 LU-
LAC, 908 F.Supp. at 7817.

The Court denied plaintiffs’ motions with
respect to sections 2 and 3. The Court also
denied plaintiffs’ motions for summary judg-
ment regarding the benefits denial provisions
in sections 5, 6 and 8. The benefits denial
provisions in sections 5 and 6 deny public
social services and publicly-funded health
care to “an alien in the United States in
violation of federal law.” Giving great defer-

mentation and enforcement of sections 4, S, 6, 7,
and 9 of Proposition 187. The defendants limit-
ed their argument on appeal to a claim that this
Court improperly entered a preliminary injunc-
tion because it is required to abstain under Youn-
ger v. Harris, 401 US. 37, 91 S.Ct. 746, 27
L.Ed.2d 669 (1971), or Railroad Comm'n v. Pull-
man Co., 312 U.S. 496, 61 S.Ct. 643, 85 L.Ed.
971 (1941). The Ninth Circuit Court of Appeals
held that this Court did not abuse its discretion
by declining to abstain at the preliminary injunc-
tion stage. Gregorio T. by and through Jose T. v.
Wilson, 59 F.3d 1002 (9th Cir.1995).

=

The following parties joined in LULAC's mo-
tion: defendant San Diego Unified School Dis-
trict; defendant and amicus curiae Los Angeles
Unified School District; and plaintiffs-interve-
nors Catholic Hospitals and Islamic Center.

The following parties joined in Gregorio T.’s
motion: Carlos P. and Ayala plaintiffs; plaintiffs-
intervenors City of Los Angeles, CTA, Catholic
Hospitals and Islamic Center; and defendant
and amicus curiae Los Angeles Unified School
District.

6. Although plaintiffs’ motions were based on pre-
emption, the Court was bound to take Plyler into
account. See Section HA2b(2)(b) of this Opinion
infra for a further discussion of section 7.
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ence to the defendants’ argument that the
benefits denial provisions were severable
from the classification, notification and coop-
eration/reporting provisions, the Court de-
nied the motions with respect to the benefits
denials provisions of sections 5 and 6 to give
the defendants the opportunity to promul-
gate regulations that would bring the proce-
dures for the denial of benefits into eonformi-
ty with federal law. See, e.g., LULAC, 908
F.Supp. at 773. The Court also denied the
motions for summary judgment regarding
section 8, which denies postsecondary edu-
cation to anyone “not a citizen of the United
States, an alien lawfully admitted as a per-
manent resident, in the United States, or a
person who is otherwise authorized under
federal law to be present in the United
States.” The Court ordered that the prelimi-
nary injunction of December 14, 1994 remain
in effect until further order of the Court.
LULAC, 908 F.Supp. at 787.

As stated, a principal issue in these cases
has been whether defendants could in fact
design and implement regulations that would
cure the obvious flaws not just in the drafts-
manship of Proposition 187, but in the way it
was intended to work. Defendants repeated-
ly argued that they could. At the hearing
for the temporary restraining order, defen-
dants claimed regulations would “resolve any
problems.” TRO Hearing Transcr. at 78-79
(Nov. 16, 1994). One month later, defen-
dants stated in papers filed with the Court
that, “California Governor Pete Wilson and
the administrative agencies under his execu-
tive authority have repeatedly said [regula-
tions] will ensure an orderly implementation

consistent with federal law.” Defs.” Resp. to-

Supp. Mem. of Law Re Relationship Between
Prop. 187 and the INA at 1 (emphasis add-

7. At the preliminary injunction hearing, the
Court stated, “You would virtually have to stitch
up every Section of 187 with regulations and 1
am quite sure it can’t be done.” Prelim. Inj.
Transcr. at 55 (Dec. 14, 1994).

8. Congress defines “qualified alien” as follows:
For purposes of this chapter the term “qualified
alien”” means an alien who, at the time the alien
applies for, receives, or attempts to receive a
Federal public benefit, is—

(1) an alien who is lawfully admitted for per-
manent residence under the Immigration and
Nationality Act [8 U.S.CA. § 1101 et seq.],

ed). At the preliminary injunction hearing,
defendants requested the opportunity to
“create a comprehensive system of regula-
tions that deal with the problems. ...” Prel-
im. Inj. Transer. at 80-81 (Dec. 14, 1994).
At the summary judgment hearing, defen-
dants again asked the Court for the opportu-
nity to produce regulations to show that
Proposition 187 could be implemented in a
manner consistent with federal immigration
law. Summ. J. Transer. at 73 (Oct. 23, 1995).

In the argument of the various motions in
the case, defendants freely admitted the need
for extensive curative regulations. Counsel
for defendants told the Court that the state
desired to apply the “surgical powers of the
regulatory bodies of the state” in promulgat-
ing regulations to remedy what were obvious
problems with the initiative. Prelim. Inj.
Transer. at 56 (Dec. 14, 1994). In response,
the Court repeatedly expressed doubt that
regulations could remedy the defects in
Proposition 187.7

On March 29, 1996, the defendants did
draft and file under seal regulations for two
state-funded benefits programs, but no fur-
ther action was taken to implement regula-
tions under Proposition 187.

B. Enactment of the PRA

On August 22, 1996, the President signed
the PRA. The PRA creates a comprehensive
statutory scheme for determining aliens’ eli-
gibility for federal, state and local benefits
and services. It categorizes all aliens as
“qualified” or not “qualified” and then denies
public benefits based on that categorization®
In the PRA, Congress expressly stated a
national policy of restricting the availability
of public benefits to aliens. The “Statement

(2) an alien who is granted asylum under sec-
tion 208 of such Act [8 US.C.A. § 11580],
(3) a refugee who is admitted to the United
States under section 207 of such Act [8
U.S.C.A. § 1157],
(4) an alien who is paroled into the United
States under section 212(d) of such Act [8
U.S.C.A. § 1182(d)(5) ] for a period of at least
1 year,
(5) an alien whose deportation is being with-
held under section 243(h) of such Act [8
U.S.C.A. § 1153(@)}7) 1.

8 U.S.C.§ 1641(b).
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of national policy concerning welfare and im-
migration,” section 1601, provides in perti-
nent part:
(2) 1t continues to be the immigration poli-
cy of the United States that—

(B) the availability of public benefits not
constitute an incentive for immigration to
the United States.

(3) Despite the principle of self-sufficiency,

aliens have been applying for and receiving

public benefits from Federal, State, and
local governments at increasing rates.

(4) Current eligibility rules for public as-

sistance and unenforceable financial sup-

port agreements have proved wholly incap-
able of assuring that individual aliens not
burden the public benefits system.

(6) It is a compelling government interest

to remove the incentive for illegal immi-

gration provided by the availability of

public benefits.
8 U.S.C. § 1601 (emphasis added).

On November 1, 1996, the Court denied
plaintiffs’ application for a restraining order
against the state’s promulgation of regula-
tions pursuant to the PRA. LULAC, No. 94—
7569 (C.D.Cal. Nov. 1, 1996). On January 10,
1997, defendants, relying on the PRA, moved
for reconsideration of part of the Court’s
November 20, 1995 Opinion. Defendants
asked the Court to reconsider only the “re-
porting and cooperation” provisions, which
are sections 4(a), 4(b)3), 4(c), 5(c)(3), 6(c)(3),
8(c) (first sentence only) and 9 of the initia-
tive. The Court denied the motion on March
3, 19979

On March 24, 1997, defendants brought a
motion for partial judgment on the pleadings
as to sections 2 and 3 of Proposition 187.
The Court granted the motion as to section 2
and denied it with respect to section 3.

9. Defendants argued that the PRA permits coop-
eration between state and local government enti-
ties and the INS. (State Defs.' Mem. of P & A in
Sup. of Defs.” Mot. for Reconsid. of Court’s Nov.
20, 1995 Opinion). The Court agrees that some
cooperation is permitted and even required by
the PRA. However, the cooperation and report-
ing detailed in Sections 4(a), 4(b)(3), 4(c), 5(c)3),
6(c)(3), 8(c) (first sentence only) and 9 of Propo-
sition 187 are part of a regulatory scheme
preempted by federal law, as explained in the
Court’s November 20, 1995 Opinion. These sec-
tions of Proposition 187 require state officials,
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At the May 1997 status conference, after
many months of arguing that regulations
could be drafted to cure the flaws in the
initiative, the defendants informed the Court
that regulations are not needed to meet the
constitutional challenges made to the initia-
tive. Defendants’ final position, stated un-
equivocally, is that the defendants do not
intend to promulgate regulations to imple-
ment Proposition 187 and wish the Court to
decide the issues without the benefit of any
curative effect the regulations might have
had. Status Conference Transer. at 6 (May
19, 1997). The reason for this change of
position is apparent: the defendants recog-
nize, as the Court does, that California must
now enact regulations pursuant to the PRA,
not pursuant to Proposition 187.

IL

DISCUSSION

The remaining provisions in Proposition
187 are sections 1, 3, and 10 and portions of
sections 5, 6 and 8.9 This Memorandum will
discuss whether the PRA preempts any of
these provisions of Proposition 187. It will
also reconsider whether the verification, noti-
fication, and cooperation/reporting provisions
of Proposition 187, which the Court’s Novem-
ber 20, 1995 Opinion held were preempted,
are severable from the remaining benefits
denial provisions in sections 5 and 6. It will
then discuss whether section 3 is valid. Fi-
nally, it will determine whether sections 1
and 10 are valid and enforceable.

A. The PRA Preempts the Remaining Pro-
visions of Sections 5, 6 and 8

1. The De Canas Tests

The question of whether the benefits deni-
al provisions in sections 5, 6 and 8 are

teachers, health care providers and other un-
known individuals to report to the I.N.S. infor-
mation about alien status that such individuals
are not permitted to determine. Nothing in the
Court’s decision should be interpreted to prohibit
cooperation between state officials and the I.N.S.
pursuant to the PRA.

10. On March 24, 1997, the Court granted judg-
ment on the pleadings to defendants with respect
to section 2. Section 2 is no longer at issue.
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preempted by federal law is governed by the
Supreme Court’s decision in De Canas v.
Bica, 424 U.S. 351, 96 S.Ct. 933, 47 L.Ed.2d
43 (1976) (holding that California statute pro-
hibiting an employer from knowingly employ-
ing an alien who is not entitled to lawful
residence in the United States was not
preempted under federal law). In De Canas,
the Supreme Court articulated three tests to
be used in determining whether a state stat-
ute related to immigration is preempted.
Pursuant to De Canas, if a statute fails any
one of the three tests, it is preempted by
federal law.

{11 Under the first test, the Court must
determine whether a state statute is a “regu-
lation of immigration.” Since the “[plower to
regulate immigration is unquestionably ex-
clusively a federal power,” id. at 354, any
state statute that regulates immigration is
“constitutionally proseribed.” Id. at 356.

[2] Under the second test, even if the
state statute is not an impermissible regula-
tion of immigration, it may still be preempted
if there is a showing that it was the “clear
and manifest purpose of Congress” to effect
a “complete ouster of state power—including
state power to promulgate laws not in con-
flict with federal laws” with respect to the
subject matter which the statute attempts to
regulate. [d. at 357. An intent to preclude
state action may be inferred “where the sys-
tem of federal regulation is so pervasive that
no opportunity for state activity remains.”
Gonzales v. City of Peorig, 722 F.2d 468, 474
(9th Cir.1983); see also De Canas, 424 U.S.
at 357 (quoting Rice v. Santa Fe Elevator
Corp., 331 U.S. 218, 230, 67 S.Ct. 1146, 91
L.Ed. 1447 (1947)). Under the second test, a
statute is preempted where Congress intend-
ed to “occupy the field” that the statute
attempts to regulate.

{31 Under the third test, a state law is
preempted if it “stands as an obstacle to the
accomplishment and execution of the full pur-
poses and objectives of Congress.” De Ca-
nas, 424 U.S. at 363 (citing Hines v. Davi-
dowitz, 312 U.S. 52, 67, 61 S.Ct. 399, 85
L.Ed. 581 (1941)). Stated differently, a stat-
ute is preempted under the third test if it
conflicts with federal law, making compliance

with both state and federal law impossible.
Mickigan Canners & Freezers v. Agricultur-
al Marketing and Bargaining Board, 467
U.S. 461, 469, 104 S.Ct. 2518, 81 L.Ed.2d 399
(1984); Florida Lime & Avocado Growers v.
Paul, 373 U.S. 132, 14243, 83 S.Ct. 1210, 10
L.Ed.2d 248 (1963).

2. The Application of the Tests in Light
of the PRA

a. The PRA does not affect the Court’s
prior analysis of the first test.

As the Court determined in its November
20, 1995 Opinion, if the benefits denial provi-
sions are severed from the verification, notifi-
cation and reporting provisions of Proposi-
tion 187, they do not impermissibly regulate
immigration because they do not amount to a
determination of “who is and who is not
‘lawfully admitted’ in this eountry.” LULAC,
908 F.Supp. at 770, 772. The federal govern-
ment’s exclusive control over immigration is
derived from the Constitution and is unaf-
fected by the PRA. The Court’s analysis of
the first test is likewise unaffected by the
PRA.

b. The benefits denial provisions are
preempted because the PRA occupies
the field.

The intention of Congress to occupy the
field of regulation of government benefits to
aliens is declared throughout Title IV of the
PRA. Whatever the level of government ex-
tending the benefits and whatever the source
of the funding for the benefits—federal, state
or local—they are all included within the
expansive reach of the PRA. The new law
includes: statements of national policy re-
garding the denial of public benefits to illegal
immigrants (8 U.S.C. § 1601); rules regard-
ing immigrant eligibility for federal, state
and local benefits, including definitions of the
benefits covered (8 U.S.C. §§ 1611; 1621); a
deseription of state legislative options in the
area of immigrant eligibility for state or local
benefits (8 U.S.C. § 1621(d)); and a system
for verifying immigration status to determine
eligibility for benefits and services (8 U.S.C.
§ 1642). Together, these provisions both de-
marcate a field of comprehensive federal reg-
ulation within which states may not legislate,
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and define federal objectives with which
states may not interfere.

(1) The national immigration policy calls
for the denial of public benefits to
aliens.

In its November 20, 1995 Opinion, the
Court concluded that the benefits denial pro-
visions of sections 5 and 6 were not preempt-
ed because they passed the three tests set
out in De Canas. The Court noted that
plaintiffs had failed to cite any authority
indicating Congress’ intent to completely
oust the states’ power either to grant or deny
aliens public benefits paid for exclusively
with state funds. LULAC, 908 F.Supp. at
787. However, in enacting the PRA, Con-
gress has made it clear that it is the immi-
gration policy of the United States to deny
public benefits to all but a narrowly defined
class of immigrants which does not include
illegal immigrants. In a sweeping statement,
Congress has announced that there is a
“compelling government interest to remove
the incentive for illegal immigration provided
by the availability of public benefits.” 8
US.C. § 1601. This policy statement con-
cerning the relationship between welfare and

11. Under “Subchapter I—Eligibility for Federal
Benefits,"” section 1611 provides in relevant part:

(a) Notwithstanding any other provisions of
law and except as provided in subsection (b)
of this section, an alien who is not a quali-
fied alien (as defined in section 1641 of this
title) is not eligible for any Federal public
benefit (as defined in subsection (c) of this
section).

(c) ... for the purposes of this chapter the
term “Federal public benefit”’ means—
(A) any grant, contract, loan, professional
license, or commercial license provided by
an agency of the United States or by approp-
riated funds of the United States and
(B) any retirement, welfare, health, disabili-
ty, public or assisted housing, postsecondary
education, food assistance, unemployment
benefit, or any other similar benefit for
which payments or assistance are provided
to an individual, household, or family eligi-
bility unit by an agency of the United States
or by appropriated funds of the United
States.
8 US.C.§ 1611.
Under “Subchapter II—Eligibility for State
and Local Public Benefits Programs,” section
1621 states, in pertinent part:
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immigration leaves no doubt that the federal
government has taken full control of the field
of regulation of public benefits to aliens.

(2) Specific provisions of the PRA demon-
strate that Congress has occupied the
field of regulation of benefits to aliens.

Congress has ousted state power in the
field of regulation of public benefits to immi-
grants by enacting legislation that denies
federal, state and local health, welfare and
postsecondary education benefits to aliens
who are not “qualified.” 8 U.S.C. §§ 1611,
1621.1

Any alien not a “qualified” alien is ineligi-
ble for any federal benefit. 8 U.S.C.
§ 1611(a). Federal benefits include “any . ..
welfare, health ... postsecondary education,
food assistance ... or any other similar ben-
efit ....” 8 US.C. § 1611(c). Similarly, any
alien not a “qualified” alien, a “nonimmi-
grant” under the INA, or an alien “paroled
into the United States” under the INA is
ineligible for any state or local benefit. 8
US.C. § 1621(a). The PRA defines “State
or local benefit” in the same words used to
define “Federal benefit.” 8 U.S.C. § 1621(c).

(a) Notwithstanding any other provisions of
law and except as provided in subsections
(b) and (d), an alien who is not—

(1) a qualified alien (as defined in section 431),

(2) a nonimmigrant under the Immigration

and Nationality Act, or

(3) an alien who is paroled into the United

States under section 212(d)(5) of such Act for

less than one year, is not eligible for any State

or local public benefits (as defined in subsec-
tion (¢)).

(c)(1) Except as provided in paragraphs (2)
and (3), for purposes of this subtitle the term
‘State or local public benefit’ means—

(A) any grant, contract, loan, professional li-
cense, or commercial license provided by an
agency of a State or local government or by
appropriated funds of a State or local gov-
ernment; and

(B) any retirement, welfare, health, disability,
public or assisted housing, postsecondary ed-
ucation, food assistance, unemployment ben-
efit, or any other similar benefit for which
payments or assistance are provided to an
individual household, or family eligibility
unit by an agency of a State or local govern-
ment or by appropriated funds of a State or
local government.

8 U.S.C.§ 1621.
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(a) Sections 5 and 6 of Proposition 187 are
preempted.

[4]1 Federal, state or local public benefits,
as defined in the PRA, include social services
and health services, which are the same ben-
efits covered by sections 5 and 6 of Proposi-
tion 187. See 8 U.S.C. § 1611(c)1)(B). Be-
cause the PRA is a comprehensive regulatory
scheme that restricts alien eligibility for all
public benefits, however funded, the states
have no power to legislate in this area. If
the state cannot legislate to grant or deny
public benefits, then certainly the state can-
not promulgate regulations to effectuate that
goal. The only regulations that California
can promulgate now are regulations imple-
menting the PRA. In fact, the state has
already moved to put in place just such regu-
lations, contending that it is required to do so
by federal law. See Doe v. Wilson, 57 Cal
App.4th 296, 67 Cal.Rptr.2d 187 (1997); 57
Cal.App.4th 296, 67 Cal.Rptr.2d 187 (uphold-
ing State of California’s enforcement of
emergency regulations enacted to conform
with the PRA).22 Any further argument by
the defendants that they can promulgate reg-
ulations to effectuate Proposition 187 in ac-
cordance with federal law would be specious.

Congress has expressly exercised its au-
thority to establish the procedure that must
be followed in verifying immigrant eligibility
for federal, state and local benefits. The
states have no power to effectuate a scheme
parallel to that specified in the PRA, even if
the parallel scheme does not conflict with the
PRA. 8 U.S.C. §§ 1642(a). The PRA explic-
itly directs the United States Attorney Gen-
eral to promulgate regulations setting forth
the procedures by which a state or local
government can verify whether an alien ap-
plying for a federal, state or local public
benefit is a “qualified” alien for purposes of
determining whether the alien is eligible for
benefits under the PRA. 8 U.S.C. § 1642(a).
California is bound to follow the verification
procedures prescribed by the PRA.

Congress’ intention to displace state power
in the area of regulation of public benefits to
immigrants is manifest in the careful desig-

12. On November 12, 1997, the California Su-
preme Court declined to grant review in Doe v.

nation of the limited instances in which states
have the right to determine alien eligibility
for state or local public benefits. Section
1621(d) provides that a state may override
the general bar in Section 1621(a) only by
enacting a state law after August 22, 1996
that provides state or local public benefits to
aliens not “qualified” under the PRA. Section
1622 provides states with the option of fur-
ther restricting the eligibility of “qualified”
aliens for state public benefits. That is all
the states are permitted to do. The PRA
defines the full scope of permissible state
legislation in the area of regulation of gov-
ernment benefits and services to aliens.

(b) The PRA expressly defers to Plyler v.
Doe.

(5] Section 7 of Proposition 187 denies
public elementary and secondary education
to any child not “a citizen of the United
States, an alien lawfully admitted as a per-
manent resident, or a person who is other-
wise authorized under federal law to be pres-
ent in the United States.” § 7. The Court
found section 7 invalid on the ground that in
Plyler v. Doe, 457 U.S. 202, 102 S.Ct. 2382,
72 LEd2d 786 (1982), the Supreme Court
held that a state cannot deny basic public
education to children based on their immi-
gration status. LULAC, 908 F.Supp. at 785.

The PRA provides strong support for this
finding. As stated, the PRA is a comprehen-
sive statutory scheme regulating alien eligi-
bility for government benefits. It does not
deny public elementary and secondary edu-
cation to aliens, but it does specifically deal
with the subject of basic public education.
Section 1643 provides, “Nothing in this chap-
ter may be construed as addressing alien
eligibility for a basic public education as de-
termined by the Supreme Court of the Unit-
ed States under Plyler v. Doe (457 U.S. 202,
102 S.Ct. 2382, 72 L.Ed.2d 786) (1982).” 8
U.S.C. § 1643. Thus, although basic public
education clearly must be classified as a gov-
ernment benefit, just as health care is, the
PRA does not purport to deny it to non-
qualified aliens. Proposition 187 cannot do

Wilson.
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that either under the present state of the
law.

(c) Section 8 is preempted.

[6,7] Section 8 of Proposition 187 de-
nies public postsecondary education to any-
one not a “citizen of the United States, an
alien lawfully admitted as a permanent resi-
dent, in the United States, or a person who is
otherwise authorized under federal law to be
present in the United States.” 13 § 8. Section
1611 of the PRA denies federal postsecond-
ary education benefits to any alien who is not
a “qualified” alien. 8 U.S.C. § 1611. Section
1621 denies state and local postsecondary
education benefits to any alien who is not a
“qualified” alien, a nonimmigrant under the
INA, or an alien paroled into the United
States under section 212(d)(5) of the INA. 8
US.C. § 1621. For all practical purposes,
the preemption analysis with respect to sec-
tion 8 of Proposition 187 is the same as the
analysis for sections 5 and 6. Congress has
occupied the field of regulation of public
postsecondary education benefits to aliens.

There is further evidence that Congress
has occupied the field of regulation of public
postsecondary education benefits to aliens.
On September 30, 1996, Congress enacted
the Illegal Immigration Reform and Immi-
grant Responsibility Act of 1996 (“IRA”).
The TRA regulates alien eligibility for post-
secondary education benefits on the basis of
residence within a state. 8 U.S.C. § 1623(a).
Because the IRA defines alien eligibility for
postsecondary education, it also manifests
Congress’ intent to occupy this field.

13. A challenge to section 8 is currently before the
Honorable Stuart R. Pollack. Jesus Doe, et al. v.
Regents of the University of California, et al.,
California Superior Court for the City and Coun-
ty of San Francisco, Case No. 965090. Although
there is ongoing state court litigation concerning
section 8, this Court declines to abstain on the
ground that Pullman abstention is inappropriate
when preemption is the basis for the federal
court’s decision. See Knudsen Corp. v. Nevada
State Dairy Comm’n, 676 F.2d 374, 377 (9th
Cir.1982).

14. The difference between the classification
scheme in sections 5 and 6 and the classification
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3. The PRA preempts sections 5 and 6
because there is a conflict between
these sections and the PRA.

[8] Sections 5 and 6 of Proposition 187
deny public social services and health bene-
fits to persons “in the United States in viola-
tion of federal law.” §§ 5; 6. The PRA denies
federal benefits to aliens who are not “quali-
fied.” 8 US.C. § 1611. The PRA denies
state and local benefits to aliens who are not
“qualified”; nonimmigrants under the INA;
or aliens who are paroled into the United
States under section 212(d)(5) of the INA for
less than one year. 8 U.S.C. § 1621.

Without further definition, the term used
in sections 5 and 6 of Proposition 187, “alien
in the United States in violation of federal
law,” is vague.!* Before the Court’s decision
striking the classification scheme in subsec-
tion (b) of sections 5 and 6, the term “alien in
the United States in violation of federal law”
referred to the state classification scheme in
subsection (b) for its definition. However,
the Court struck subsection (b) because it
was part of a state scheme to regulate immi-
gration and was therefore preempted by fed-
eral law. Thus, the remaining term “alien in
the United States in violation of federal law”
now stands alone without a definition. It
was argued that regulations conforming to
federal law would supply this definition and
thus validate the benefits denial provisions of
sections 5 and 6. Without regulations, it is
left to the Court to supply a definition.

The Court cannot interpret “alien in the
United States in violation of federal law” in
Proposition 187 as meaning a person who is
not a “qualified” alien under the PRA. To do
80 would be contrary to the rules of statutory
construction. See Blair v. Pitchess, 5 Cal.3d

scheme in sections 7 and 8 is an example of the
Proposition’s poor draftsmanship. Sections 5
and 6 refer to a “‘citizen of the United States,” an
“alien lawfully admitted as a permanent resi-
dent,” an “alien lawfully admitted for a tempo-
rary period of time’”” and an “‘alien in the United
States in violation of federal law,” while sections
7 and 8 refer to a “citizen of the United States,
an alien lawfully admitted as a permanent resi-
dent, in the United States, or a person who is
otherwise authorized under federal law to be
present in the United States.” There is no ap-
parent explanation for this inconsistency.
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258, 282, 96 Cal.Rptr. 42, 59, 486 P.2d 1242,
1259 (1971) (holding that a court is not per-
mitted to rewrite a statute); see also Heckler
v. Mathews, 465 U.S. 728, 74142, 104 S.Ct.
1387, 79 L.Ed.2d 646 (1984). Therefore, the
term from sections 5 and 6, “alien in the
United States in violation of federal law”
conflicts with the classifications in the PRA,
making compliance with both laws impossi-
ble. For this reason, sections 5 and 6 are
preempted by the PRA pursuant to the third
De Canas test.

A specific provision of the PRA clearly
conflicts with Proposition 187. The PRA de-
lineates which state or local public benefits
are to be denied to aliens who are not “quali-
fied.” 8 U.S.C.§ 1621(c). The Act provides
several general exceptions that preserve im-
migrant eligibility for certain programs and
services, creating plain conflicts with the
broader prohibitions in Proposition 187.15 8
U.S.C. § 1621(b).*¥ For example, this Court
has concluded that “section 5 broadly denies
any and all aid, services and programs ad-
ministered or supervised by the state depart-
ments of social and health services.” LU-
LAC, 908 F.Supp. at 780. The Court also
determined that section 6 of the initiative
enacts a similarly broad proscription. See
id. at 783. It is obvious that these provisions
of Proposition 187 conflict with the more
limited restrictions in the PRA.

B. Provisions of Sections 5 6 and 7 are
Not Severable From Remaining Bene-
fits Denial Provisions.

In light of relatively recent developments
in the litigation of these cases, the Court
must now discuss an alternative ground of
invalidity. As stated, in its November 20,
1995 Opinion, the Court held that the classifi-
cation, notification and cooperation/reporting
provisions of Proposition 187 were preempt-
ed in that these provisions purported to reg-
ulate immigration, an area exclusively re-

15. On August 23, 1996, Attorney General Reno
issued an order, pursuant to section 41(c)(2)(B)
of the PRA, containing a provisional specification
of programs and services for which eligibility is
not to be conditioned on immigration status. AG
Order No.2049-96, published at 61 Fed.Reg.
45985 (Aug. 30, 1996).

served to the federal government. The
Court’s decision was based on an analysis of
the three De Canas tests as applied to the
initiative. Thus, under section 5(b), a person
could not receive publie social services until
that person’s status was verified as a citizen
of the United States, a permanent resident,
or “[a]n alien lawfully admitted for a tempo-
rary time.” § 5(b). Section 6(b) provided
essentially the same classification system for
publicly-funded health care services. The
Court found that sections 5(b) and 6(b) were
preempted in that they purported to create a
state classification scheme for immigrants re-
quiring state agents “to make independent
determinations of who is and who is not
‘lawfully admitted’ in this country....” LU-
LAC, 908 F.Supp. at 772. The Court also
held that sections 5(b) and 6(b) were
preempted because Congress intended to oc-
cupy the field of immigration regulation, and
these provisions conflicted with federal laws
governing procedures for the deportation of
aliens. Id. at 777.

The Court further found that portions of
sections 5(c) and 6(c) were preempted. Sec-
tion 5(c) of Proposition 187 provides: “If any
public entity in this state to whom a person
has applied for public social services deter-
mines or reasonably suspects, based upon the
information provided to it, that the person is
an alien in the United States in violation of
federal law,” the entity must deny benefits or
services, notify the person of the apparent
illegal status, and report the apparent illegal
status to the State Director of Social Ser-
vices, the Attorney General of California and
the INS. § 5(c). Section 6(c) contains the
same wording with respect to publicly-funded
health care. In an attempt to hold as much
of the initiative valid as possible, the Court
struck the language, “reasonably suspects,
based upon the information provided to it.”
LULAC, 908 F.Supp. at 773. It held that
this language required a state agent “to

16. The PRA provides exceptions for emergency
medical services, short-term, non-cash, in-kind
emergency disaster relief, assistance with immu-
nizations for immunizable diseases, treatment of
symptoms of communicable diseases, and pro-
grams specified by the Attorney General after
consultation with appropriate federal agencies.
8 U.S.C. § 1621(b).
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make independent determinations as to
whether a person is deportable under federal
law.” Id. In addition, the Court struck all of
the notification and reporting requirements.
Id. at 786-87.

After excising the portions of Proposition
187 that created the state regulatory scheme,
the Court denied plaintiffs’ motions for sum-
mary judgment with respect to sections 5(a)
and 6(a) and portions of sections 5(c) and
6(c). LULAC, 908 F.Supp. at 792-93. After
severance, the remaining portions of sections
5(a) and 6(a) state that it is the intent of the
people of California to deny benefits to peo-
ple who are not “citizens of the United States
and aliens lawfully admitted to the United
States.” §§ 5(a); 6(a). The remaining por-
tion of Section 5(c) reads: “If any public
entity in this state to whom a person has
applied for public social services determines
that the person is an alien in the United
States in violation of federal law, the entity
shall not provide the person with benefits or
services.” LULAC, 908 F.Supp. at 792 (em-
phasis added). Similarly, after severance,
section 6(c) now reads: “If any publicly-
funded health care facility in this state from
whom a person seeks health care services
other than emergency medical care as re-
quired by federal law, determines that the
person is an alien in the United States in
violation of federal law, the facility shall not
provide the person with services.” Id. at
792-93 (emphasis added).

The Court engaged in this exercise of cut-
ting and pasting in response to the argu-
ments of the defendants that at least the
provisions denying benefits could be saved by
writing curative regulations to bring Proposi-
tion 187 in conformity with federal law. The
definition of “an alien in the United States in
violation of federal law,” the verification of
status, and the manner in which the denial of
services was to be effected were all left to
hypothetical regulations to be drafted by the
state to bring the initiative into harmony
with federal law. As the transcripts of the
hearings demonstrate, it was with serious
misgivings that the Court accepted the task
of rescuing the denial of benefits portions of
Proposition 187 by severing them from the
reporting, cooperation and notification provi-
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sions which are clearly preempted. The
Court’s doubts were only overcome by the
argument that regulations could supply that
which would make the initiative legally en-
forceable. Without regulations, any viability
the argument for severance ever had has
been destroyed. Accordingly, the Court re-
visits the issue of severability.

1. Preempted provisions of sections 5 and
6 are not severable from the remaining
provisions in sections 5 and 6.

[9,10] A finding that any provision of an
initiative is preempted requires the Court to
determine whether that provision is severa-
ble from the balance of the initiative so that
the remainder may take effect. See Calfarm
Ins. Co. v. Deukmejian, 48 Cal.3d 805, 821,
258 Cal.Rptr. 161, 170, 771 P.2d 1247, 1255
(1989). State law governs the determination
of whether the preempted portion is severa-
ble from the remaining portion. National
Broder Council v. Voss, 44 F.3d 740, 748 n.
12 (9th Cir.1994).

[11,12] Although section 10 of Proposi-
tion 187 provides that any invalid portion of
the statute is severable if the remaining
portion could be given effect, a severability
clause is not conclusive. See Calfarm, 48
Cal3d at 821, 258 Cal.Rptr. at 170, 771
P2d at 1256 (analyzing additional criteria
to determine severability). California law
prescribes three criteria to determine sev-
erability: “the invalid portion must be
grammatically, functionally, and volitionally
separable.” Id.

a. Grammatical severability

[13] A provision is grammatically severa-
ble if “[i]t constitutes a distinct and separate
provision ... which can be removed as a
whole without affecting the working of any
other provision,” Calfarm, 48 Cal.3d at 822,
258 Cal.Rptr. at 170, 771 P.2d at 1256, or
“where the valid and invalid parts can be
separated by paragraph, sentence, clause,
phrase or even single words.” Santa Bar-
bara Sch. Dist. v. Superior Court of Santa
Barbara County, 13 Cal3d 315, 330, 118
Cal.Rptr. 637, 645, 530 P.2d 605, 617 (1975).
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As discussed in the Court’s prior Opinion,
the preempted provisions in sections 5 and 6
are grammatically severable from the re-
maining provisions. The remaining provi-
sions ecan be made grammatically correct
without adding any additional words or punc-
tuation.

b. Functional severability

[14,15] Invalid provisions are functional-
ly severable if the remaining provisions can
“stand on their own, unaided by the invalid
provisions,” are capable of “separate enforce-
ment,” People’s Advocate, Inc. v. Superior
Court, 181 Cal.App.3d 316, 332, 226 Cal.Rptr.
640, 649 (1986), can be “given effect,” Raven
v. Deukmejian, 52 Cal.3d 336, 355, 276 Cal.
Rptr. 326, 338, 801 P.2d 1077, 1089 (1990), or
can “operate entirely independently” of the
invalid provisions. Legislature v. Eu, 54
Cal.3d 492, 535, 286 Cal.Rptr. 283, 310, 816
P.2d 1309, 1336 (1991). The remaining provi-
sions must neither be “rendered vague” by
the absence of the invalid provisions nor
“inextricably connected to them by policy
considerations.” People’s Advocate, 181 Cal.
App.3d at 332, 226 Cal.Rptr. at 649.

[16] The remaining provisions in sections
5(c) and 6(c) require that a public entity or
publicly-funded health care facility deny ser-
vices to any person if that entity or facility
“determines that the person is an alien in the
United States in violation of federal law.”
LULAC, 908 F.Supp. at 791-92. These re-
maining provisions, of course, are now silent
with respect to the implementation of this
requirement. First, sections 5(c) and 6(c) do
not indicate which federal law supplies the
definition of “an alien in the United States in
violation of federal law,” whether it be the
PRA, INA, or some other federal law. Sec-
ond, even assuming an adequate definition,
sections 5(c) and 6(c) do not state how or by
whom the definition should be applied and
the determination made. Finally, sections
5(c) and 6(c) do not instruct whether the
entity or facility must take affirmative steps
to verify the immigration status of persons
seeking benefits.

The Court severed the original definitions
because they did not conform to federal law,
and, in addition, were part of a scheme to

regulate an area exclusively reserved to the
federal government. Without these defini-
tions, the remaining benefits denial provi-
sions are hopelessly vague, and the Court
cannot retrieve the prior definition to make
them less so. Standing alone, these provi-
sions are incapable of enforcement. They
depend for their efficacy on the rest of the
state regulatory scheme laid out in Proposi-
tion 187.

Throughout the arguments, the defendants
claimed that they could promulgate regula-
tions implementing the benefits denial provi-
sions in sections 5(c) and 6(c), and that these
regulations would eliminate the obvious flaws
in the initiative, constitutional and otherwise.
The Court has now concluded that this can-
not be done. Indeed, it probably never could
have been done without impermissibly re-
writing the whole of Proposition 187.

[17,18] Defendants now have shifted
ground and contend that regulations are not
necessary for this challenge because plain-
tiffs have mounted a facial challenge to Prop-
osition 187. The defendants rely on the rule
that where a statute is challenged on its face,
“the challenger must establish that no set of
circumstances exists under which the Act
would be valid. The fact that [the statute]
might operate unconstitutionally under some
conceivable set of circumstances is insuffi-
cient to render (it) wholly invalid.” Rust v.
Sullivan, 500 U.S. 173, 183, 111 S.Ct. 1759,
114 L.Ed.2d 233 (1991) (quoting U.S. v. Sal-
erno, 481 U.S. 739, 745, 107 S.Ct. 2095, 95
L.Ed.2d 697 (1987)).

The flaw in defendants’ argument is that
Proposition 187, as drafted, is not constitu-
tional on its face. The benefits denial provi-
sions could only be viewed as arguably con-
stitutional if severability is appropriate in the
first instance and the Court then rewrites the
initiative. Without severance and redrafting,
the benefits denial provisions are part of a
state regulatory scheme which impermissibly
invades a field reserved to the federal gov-
ernment.

[19,20] Neither a court nor an executive
agency is permitted to revise or rewrite an
initiative to force a constitutional interpreta-
tion. This rule applies even in the case of a
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facial challenge. “The canon of construction
that a court should strive to interpret a
statute in a way that will avoid an unconstitu-
tional construction ... is ‘not a license for
the judiciary to rewrite the language enacted
by the legislature.”” Chapman v. United
States, 500 U.S. 453, 464, 111 S.Ct. 1919, 114
L.Ed.2d 524 (1991) (quoting U.S. v. Monsan-
to, 491 US. 600, 611, 109 S.Ct. 2657, 105
L.Ed.2d 512 (1989)). In interpreting a stat-
ute, the court is not permitted to rewrite the
statute. Blair v. Pitchess, 5 Cal.3d 258, 282,
96 Cal.Rptr. 42, 59, 486 P.2d 1242, 1259
(1971); see also Heckler v. Mathews, 465
U.S. 728, 74142, 104 S.Ct. 1387, 79 L.Ed.2d
646 (1984).

{211 The executive also may not promul-
gate regulations that contradict a statute.
“[Nlo, regulation adopted is valid or effective
unless consistent and not in conflict with the
statute.” Cal. Govt.Code § 11342.2 (1992).
Moreover, after the court has stricken provi-
sions of a statute upon which a remaining
provision is based, an executive agency is not
permitted to promulgate regulations to re-
construet over the stricken provisions. Long
Beach Lesbian & Gay Pride, Inc. v. City of
Long Beach, 14 Cal App.4th 312, 327, 17 Cal.
Rptr.2d 861, 868 (1993) (holding where court
struck statute’s scheme for issuance of pa-
rade permits, agency could not promulgate
regulations to rewrite provision that previ-
ously relied on issuance of parade permits).

Heretofore, defendants have argued that
because the state can promulgate regulations
that properly instruct state agents to verify
an applicant’s immigration status by consult-
ing a federal database, such as SAVE, there
is a constitutional manner in which the state
can implement the benefits denial provisions
of sections 5(c) and 6(c). Accepting this posi-
tion, the Court stated that to avoid preemp-
tion, the regulations would have to require
the state agent to verify immigration status
by referring to federal determinations. See,
e.g, LULAC, 908 F.Supp. at 771 n. 10. How-
ever, a regulation to this effect would neces-
sarily conflict with the original meaning of
sections 5(c) and 6(c), which relied on the
classification scheme in sections 5(b) and 6(b)
to determine who is “an alien in violation of
federal law.” Sections 5(b) and 6(b) did not
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rely on a federal determination; they relied
on a state classification scheme. On recon-
sideration, it is clear that neither the Court
nor the state defendants are permitted to
excise sections 5(b) and 6(b)’s regulatory
scheme for determining who is “an alien in
violation of federal law,” in order to replace it
with a new scheme tied to federal law.

Defendants concede that regulations to in-
terpret sections 5(c) and 6{c) would replace
sections 5(b) and 6(b) with a new scheme.
They originally maintained the argument
that, “invalidation of the initiative's verifica-
tion provisions would not compromise the
integrity or viability of its denial of benefits
provisions, since state agencies could in ef-
fect replace the present verification provi-
sions by issuing regulations prescribing the
verification process.” Defs.” Opp. to Motion
of Gregorio T. and LULAC for Summ.J. at
20-21 (emphasis added). Defendants appear
to have abandoned that position perhaps be-
cause it was always incorrect. No regula-
tions could effectively cure the obvious flaws
in the benefits denial provisions of sections 5
and 6 without impermissibly rewriting the
Proposition and changing its meaning from
that which the voters enacted. The preempt-
ed provisions of sections 5 and 6 are not
functionally severable from the remaining
provisions in sections 5(c) and 6(c). Thus, all
of sections 5(c) and 6(c) must be stricken
along with the rest of the scheme.

The last remaining provisions in sections 5
and 6 are the statements of intent in sections
5(a) and 6(a). Because a statement of intent
is incapable of separate enforcement, the
preempted provisions are not functionally
severable from sections 5(a) and 6(a). Thus,
sections 5 and 6 must be viewed as unen-
forceable in their entirety.

c. Volitional severability

[22]1 An invalid provision of a statute is
volitionally severable from the remaining
provisions if the remaining provisions “would
likely have been adopted by the people had
they foreseen the invalidity” of the chal-
lenged provision, or if the provision was not
“so critical to the enactment of [the initiative]
that the measure would not have been enact-
ed in its absence.” Calfarm Ins. Co. v.
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Deukmejian, 48 Cal3d 805, 822, 258 Cal
Rptr. 161, 170, 771 P.2d 1247, 1256 (1989).

The Court has found all of sections 5 and 6
invalid because the preempted portions of
the sections are not functionally severable
from the remaining provisions. Thus, the
Court need not reach the issue of whether
the preempted provisions are volitionally sev-
erable.

C. Section 3 is Enforceable

[231 On March 3, 1997, defendants
moved for partial judgment on the pleadings
with respect to sections 2 and 3. The Court
granted the motion as to section 2 and de-
nied it with respect to section 3. Section 2 es-
tablishes state eriminal penalties for the
manufacture, distribution, or sale of false
documents to conceal the citizenship or alien
status of another person. Section 3 penal-
izes “any person who uses false documents
to conceal his or her true citizenship or resi-
dent alien status.” § 3.

The Court now reconsiders the motion to
grant partial judgment on the pleadings with
respect to section 3. In the November 20,
1995 Opinion, the Court denied plaintiffs’ mo-
tion for summary judgment as to section 3,
holding that section 3 was not preempted
under the three De Canas tests. In opposi-
tion to the motion for partial judgment on
the pleadings, plaintiffs’ continued to argue
that federal law preempts section 3. The
Court is not persuaded. On reconsideration
of defendants’ motion for partial judgment on
the pleadings, the Court has concluded that
the motion should have been granted as to
section 3.

D. Section I is Inoperable.

{24] Section 1 is a statement of findings
and declarations by the People of California.
It declares the Proposition’s intent to require
cooperation between state and federal gov-
ernment, notification, and denial of benefits
and services to illegal aliens. Because the
Proposition no longer contains provisions re-

17. A number of other constitutional challenges
have been made to Proposition 187. Several of
these challenges are sufficiently meritorious to be
potentially dispositive of some of the provisions
of the initiative which are found to be preempted

lating to this declaration, section 1 is not
separately enforceable. Therefore, section 1
cannot be upheld.

E. Section 10 is Enforceable

{25] Section 10 details the process for
amendment of the initiative and declares that
the provisions of the Proposition are severa-
ble. Because sections 2 and 3 are enforce-
able, section 10 is also enforceable.

IIL

CONCLUSION

After the Court’s November 20, 1995 Opin-
ion, Congress enacted the PRA, a compre-
hensive statutory scheme regulating alien eli-
gibility for public benefits. The PRA states
that it is the immigration policy of the United
States to restrict alien aceess to substantially
all public benefits. Further, the PRA ousts
state power to legislate in the area of public
benefits for aliens. When President Clinton
signed the PRA, he effectively ended any
further debate about what the states could
do in this field. As the Court pointed out in
its prior Opinion, California is powerless to
enact its own legislative scheme to regulate
immigration. It is likewise powerless to en-
act its own legislative scheme to regulate
alien access to public benefits. It can do
what the PRA permits, and nothing more.
Federal power in these areas was always
exclusive and the PRA only serves to rein-
force the Court’s prior conclusion that sub-
stantially all of the provisions of Proposition
187 are preempted under De Canas v. Bica.V
Only sections 2, 3 and 10 are enforceable.

under the Court’s analysis. Since the failure of
Proposition 187 under all three of the De Canas
tests disposes of substantially all of these issues
in the consolidated cases, the Court does not find
it necessary to resolve these other challenges.



