
1

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

COMMITTEE FOR A FAIR AND
BALANCED MAP, JUDY BIGGERT,
ROBERT J. DOLD, RANDY HULTGREN,
ADAM KINZINGER, DONALD MANZULLO,
PETER J. ROSKAM, BOBBY SCHILLING,
AARON SCHOCK, JOHN M. SHIMKUS, JOE
WALSH, RALPH RANGEL, LOU
SANDOVAL, LUIS SANABRIA, MICHELLE
CABALLERO, EDMUND BREZINSKI, and
LAURA WAXWEILER,

Plaintiffs,
v.

ILLINOIS STATE BOARD OF ELECTIONS,
WILLIAM M. MCGUFFRAGE, JESSE R.
SMART, BRYAN A. SCHNEIDER, BETTY J.
COFFRIN, HAROLD D. BYERS, JUDITH C.
RICE, CHARLES W. SCHOLZ, and ERNEST
L. GOWEN,

Defendants.

)
)
)
)
)
)
)
)
)
) Case No. 1:11-cv-05065
)
) Judge Joan Humphrey Lefkow
) Judge John Daniel Tinder
) Judge Robert L. Miller
)
)
)
)
)
)
)
)

PLAINTIFFS’ MOTION TO COMPEL ENFORCEMENT
OF THIRD PARTY SUBPOENA

Pursuant to FED. R. CIV. PROC. 37(a) and 45(c), Plaintiffs move this Court to compel the

Illinois Senate, Illinois House of Representatives, Office of the Speaker of the Illinois House of

Representatives, Office of the Illinois Senate President, Illinois House Redistricting Committee,

Illinois Senate Redistricting Committee, Travis Shea, Ronald Holmes, Bria Scudder, AJ

Sheehan, Amy Bowne, Andrew Manar, Deb McCarver, Ian Watts, Jade Huebner, Giovanni

Randazzo, Jeremy Flynn, Jill Dykhoff, Lee LoBue, Magen Ryan, Lee Whack, Monica Brar, Noe

Chaimongkol, Ted Pruitt, Anne Schaeffer, Katy Langenfield, Jonathan Maxson, Daniel Frey, and

Timothy Mapes (collectively “Respondents”) to comply with the subpoenas (“Subpoenas”,
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attached as Group Exhibit A) that Plaintiffs have issued to them, and to produce and permit for

inspection and copying the materials specified therein. In support of this motion, Plaintiffs state:

INTRODUCTION

1. Plaintiffs have served Respondents with subpoenas seeking the production of

documents relating to the formulation of the 2011 Illinois Congressional reapportionment plan

(“Proposed Congressional Plan”) enacted as Illinois P.A. 97-14.1 As set forth in the Complaint,

Plaintiffs allege that the Proposed Congressional Plan is an illegal gerrymander, motivated by

racial and partisan bias. Plaintiffs expect that the sought-after discovery will expose the

unlawful motivations for the Plan.

2. Respondents have refused to comply with the Subpoenas. Instead, Respondents

have incorrectly asserted that they are categorically immune from discovery because of their

status as state legislative bodies and employees thereof. Legislators enjoy no absolute privilege

against third-party discovery. In this instance, any privilege possessed by legislators must yield

to the interests of disclosure. Preventing Plaintiffs from taking the modest discovery will

severely impair Plaintiffs’ ability to vindicate their federally-protected constitutional and

statutory rights.

BACKGROUND

3. The Subpoenas served on Respondents each consisted of twenty-one requests for

production seeking documents related to: (a) the 2010-2011 Illinois Congressional redistricting

process and the planning, development, negotiation, drawing, revision, or re-drawing of the

1 The individual Respondents are legislative staffers identified as being involved in the redistricting
process. Certain of the Subpoenas were served in the Central District of Illinois. However, counsel for
Respondents have agreed to consent to the jurisdiction of this Court for purposes of determining the
enforceability of the Subpoenas against all Respondents, whether they reside in this district or in the
Central District of Illinois, without waiving their other objections. Exhibit A contains the cover pages of
all Subpoenas, but because the riders are voluminous and identical, Plaintiffs only attach one copy.
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Proposed Congressional Plan; (b) election and voter data as well as software used to plan and

draw the Proposed Congressional Plan, its respective districts, or any other potential redistricting

plan that was not ultimately adopted; (c) expert or consultant reports or any other analyses

regarding the Proposed Congressional Plan; and (d) the posting of the Proposed Congressional

Plan on the Illinois Senate website on May 27, 2011.2

4. Plaintiffs and Respondents conferred by phone and e-mail on numerous

occasions, but were unable to reach an agreement concerning the Subpoenas. See Statement of

Compliance with Fed. R. Civ. P. 37(a)(1) and N.D. Ill. Local Rule 37.2, attached as Exhibit B.

5. On September 2, 2011, Respondents sent counsel for Plaintiffs a letter detailing

their objections to the Subpoenas. As stated in Respondents’ letter and confirmed in a

conference call on September 6, 2011, Respondents’ position is that each of the requests made in

the Subpoenas seek “documents or communications that are protected by legislative immunity,

the deliberative process privilege, the attorney-client privilege, and/or the work product

doctrine.” Respondents stated that “[t]he only non-privileged documents in the possession of

[Respondents] that are responsive to [the Subpoenas] are publicly available documents that were

previously provided to one of your associates pursuant to [a previously completed] Freedom of

Information Act” request. See Letter of September 2, 2011, attached as Exhibit C, passim.

Further, Respondents’ stated position is that the doctrine of legislative immunity also protects

them from the burden of preparing a privilege log to set forth their assertions of privilege.

6. In addition, Respondents object that each of the requests is “overly broad, and

unduly burdensome.” Id. Counsel indicated orally that given their purported absolute immunity

2 Plaintiffs understand that the House Respondents are represented by David Ellis (Counsel to the
Speaker), and the Senate Respondents by Eric M. Madiar (Chief Legal Counsel to the President of the
Senate). Michael Layden of the law firm Richard J. Prendergast, Ltd. is also involved, but the scope of
his representation is unclear. All Respondents objected to the Subpoenas collectively.
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from discovery, Respondents need not assess whether or to what extent they may have

documents which are responsive to the Subpoenas. They further object that certain requests are

“not reasonably calculated to lead to the discovery of admissible evidence.” id. ¶¶ 1, 2.3

ARGUMENT

I. Documents in Respondents’ Possession Are Highly Relevant to Plaintiffs’ Case

7. Respondents have not denied—nor can they—that the information sought in the

Subpoenas is highly relevant to Plaintiffs’ claims. It is undisputed that Respondents were

responsible for drawing at least part of the 2011 Congressional reapportionment plan that is now

at issue in this matter. Therefore, obtaining specific information about the process by which the

actual drafters of the Plan drew various districts is an essential element of proof in Plaintiffs’

case. For example, in order to succeed on their claim that the Proposed Congressional Plan is an

unlawful racial gerrymander that violates the Equal Protection Clause, Plaintiffs must show that

“race was the predominant factor motivating the legislature’s decision to place a significant

number of voters within or without a particular district.” Miller v. Johnson, 515 U.S. 900, 916

(1995). Documents relating to the formulation of the Plan are directly relevant to establishing

that it was adopted for a discriminatory reason.

8. Indeed, several courts have recognized that “evidence concerning the intent with

which the [redistricting body] adopted the plan and rejected certain alternatives,” is highly-

relevant and may be developed through discovery against legislators. United States v. Irvin, 127

F.R.D. 169, 171-173 (C.D. Cal. 1989) (granting request by plaintiffs in Voting Rights Act case to

conduct discovery on legislators who had passed allegedly discriminatory redistricting plan); see

also Rodriguez v. Pataki, 280 F. Supp. 2d 89, 102 (S.D.N.Y. 2003) (allowing discovery on

3 Plaintiffs and Respondents were able to resolve Respondents’ objections pertaining to confusion in the
definition of the term “VAP” or “Voting Age Population.” See id. at ¶¶ 9, 10, 11.
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legislators and noting that “[w]hile evidence of discriminatory animus may not be an essential

element of all of the plaintiffs’ claims, it certainly is something that can be considered in

deciding whether the New York Legislature’s 2002 redistricting plans pass judicial muster”).

C.f. Village of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 268 (1977)

(“contemporary statements by members of the decisionmaking body, [and] minutes of its

meetings or reports” may be “highly relevant” in “determining whether racially discriminatory

intent existed”).

II. “Legislative Privilege” Does Not Excuse Respondents’ Compliance with the
Subpoenas

9. State legislators enjoy “absolute legislative immunity” from civil suit for “all

actions taken in ‘the sphere of legitimate legislative activity.’” Bogan v. Scott-Harris, 523 U.S.

44, 54 (1998) (quoting Tenney v. Brandhove, 341 U.S. 367, 372 (1951)).4 But that immunity

does not protect legislators from third-party discovery. Instead, state legislators possess only a

“legislative privilege” against such discovery. That privilege is “qualified,” not absolute, and

may be overcome by a sufficient showing of need. Pataki, 280 F. Supp. 2d at 95 (citing In re

Grand Jury, 821 F.2d 946, 957 (3d Cir. 1987) (“[S]uch privilege must be qualified, not absolute,

and must therefore depend on a balancing of the legitimate interests on both sides.”).5 Thus, “a

legislator may be required to disgorge documents or provide other information in appropriate

4 Because subject matter jurisdiction in this action is founded on the existence of federal questions, the
availability of any privileges presents a question of federal common law. See FED. R. EVID. 501;
Empress Casino Joliet Corp. v. Blagojevich, 638 F.3d 519, 530 (7th Cir. 2011) partially vacated on
unrelated grounds by 2011 WL 1678186, No. 09-3975 (Apr. 13, 2011); see also 2 WEINSTEIN’S

EVIDENCE § 501[02] (1988) (“In federal question cases, federal privilege law, rather than the privilege
law of the forum state applies.”).
5 See also Fla. Ass’n of Rehab. Facs. v. Fla. Dep’t of Health & Rehab. Servs., 164 F.R.D. 257, 265 (N.D.
Fla. 1995) (discussing the “qualified state legislative evidentiary privilege”)); Kay v. City of Rancho Palos
Verdes, 2003 WL 25294710, No. CV 02–03922, at *9-14 (C.D. Cal. Oct. 10, 2003); Manzi v. DiCarlo,
982 F. Supp. 125, 129 (E.D.N.Y. 1997).
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circumstances.” Pataki, 280 F. Supp. 2d at 100.6

10. The factors that a court should consider in deciding whether the legislative

privilege may be invoked are: “‘(i) the relevance of the evidence sought to be protected; (ii) the

availability of other evidence; (iii) the seriousness of the litigation and the issues involved; (iv)

the role of the government in the litigation; and (v) the possibility of future timidity by

government employees who will be forced to recognize that their secrets are violable.’” Pataki,

280 F. Supp. 2d at 100-01 (quoting In re Franklin Nat’l Bank Sec., 478 F. Supp. 577, 583

(E.D.N.Y. 1979)). Additional relevant factors are “[t]he presence of issues concerning alleged

governmental misconduct,” Irvin, 127 F.R.D. at 173 (collecting cases); “[t]he role of the

government in the litigation itself,” id. (citing In re Franklin); and importantly, “[t]he federal

interest in the enforcement of federal law,” id. (collecting cases). Further, a court must consider

the purposes that the privilege serves. United States v. Gillock, 445 U.S. 360, 370 (1980).

11. When considering the relevant factors and purposes, moreover, a court should be

guided by the fact that testimonial privileges are disfavored because they “contravene the

fundamental principle that ‘the public ... has the right to every man’s evidence.’” Trammel v.

United States, 445 U.S. 40, 50 (1980) (quoting United States v. Bryan, 339 U.S. 323, 339 (1950).

Privileges consequently must be “strictly construed and accepted only to the very limited extent

that permitting a refusal to testify or excluding relevant evidence has a public good transcending

6 To be sure, there are a few outlier cases that misread the relevant precedents and suggest that the
legislative privilege is somehow absolute. But the clear weight of authority is otherwise. See Kay, 2003
WL 25294710, at *9-14 (surveying split of authorities and concluding that “although some cases suggest
the privilege is absolute, the better view is that it is qualified”); see also Village of Arlington Heights, 429
U.S. at 268 (recognizing that “[i]n some extraordinary instances [legislators] might be called to the stand
at trial to testify concerning the purpose of the official action, although even then such testimony
frequently will be barred by privilege.”); Manzi, 982 F. Supp. at 129 (citing United States v. Gillock, 445
U.S. 360, 370 (1980), for the proposition that the Supreme Court has “rejected the notion that the
common law immunity of state legislators gives rise to a general evidentiary privilege.”); United States v.
Cartledge, 928 F.2d 93, 96-97 (4th Cir. 1991) (reversing district court for failing to apply balancing test).
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the normally predominant principle of utilizing all rational means for ascertaining the truth.” Id.

(internal citation and quotation omitted). Particularly when viewed with the appropriate

skepticism of privilege claims, all of the relevant factors and considerations weigh in favor of

permitting discovery.

12. The factor most relevant to the instant analysis is the nature of the federal interest

at stake in this lawsuit, and how allowing Respondents to ignore the Subpoenas would affect that

interest. The Gillock case involved a Tennessee legislator indicted on bribery charges who

argued that legislative privilege prohibited the introduction of any evidence at his federal

criminal trial concerning his legislative acts and the motivations underlying them. 445 U.S. at

366. While the Court expressed “sensitivity to interference with the functioning of state

legislators,” it ultimately decided to pierce the privilege, holding that “where important federal

interests are at stake, as in the enforcement of federal criminal statutes, comity yields.” Id. at

373. Considering the balance between state legislative independence and the furtherance of

important federal interests, the justification for piercing the legislative privilege is even stronger

here than it was in Gillock.

13. Here, the “federal interest” at stake is the enforcement of the Voting Rights Act

(“VRA”) and similar constitutional rights protecting enfranchisement. That interest is obviously

of vital importance. See Irvin, 127 F.R.D. at 174 (concluding piercing of legislative privilege

warranted in part because “[t]he federal interest in” enforcing the VRA “is compelling”).

Indeed, because the very purpose of the VRA is to act as check on unlawful actions by state

legislators, absolute deference to state legislative prerogatives, which is what Respondents ask,

would be exceptionally inappropriate in this circumstance. See Derrickson v. City of Danville,

Ill., 845 F.2d 715, 724 (7th Cir. 1988) (Cudahy, J. concurring) (the Voting Rights Act was
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passed because “states could not be relied upon to enforce the guarantees of the fourteenth and

fifteenth amendments”). The Supreme Court has recognized that in order to accomplish the

VRA’s goals of “prevent[ing] discrimination in the exercise of the electoral franchise and

[]foster[ing] our transformation to a society that is no longer fixated on race,” Georgia v.

Ashcroft, 539 U.S. 461, 490 (2003), a measure of “federal intrusion into sensitive areas of state

and local policymaking” is required. Lopez v. Monterey County, 525 U.S. 266, 282 (1999); see

also Dickinson v. Indiana State Election Bd., 933 F.2d 497, 502 (7th Cir. 1991) (because the

“supremacy clause ensures that the Voting Rights Act takes precedence over illegal state

apportionments,” concern over federalism or deference to state lawmakers “provides no basis”

for refusing to enforce the Act). To permit Respondents to hide behind the privilege here would

allow Respondents to use their status as legislators to shield the very behavior that the VRA was

designed to police.

14. In a similar vein, the Subpoenas do not seek information ancillary to the central

issues of this lawsuit; rather they seek information about the intent, purposes, and methods of the

redistricting process that go to the core of the action. Indeed, disclosure is especially appropriate

because “the subject matter of this case, as defined by federal law, is in part the legislative

process itself.” Fla. Ass’n of Rehab. Facs., 164 F.R.D. at 268 (compelling legislative staffers to

attend depositions despite assertions of legislative privilege). In this regard, this case is similar

to United States v. Bd. of Educ. Of City of Chicago, 610 F. Supp. 695, 700 (N.D. Ill. 1985),

where this Court, in analyzing the similar deliberative process privilege, stated:

Clearly, then, this is not the usual “deliberative process” case in which a private
party challenges governmental action or seeks documents via the Freedom of
Information Act, and the government tries to prevent its decisionmaking process
from being swept up unnecessarily into public. Here the decisionmaking process
is not ‘swept up into’ the case, it is the case. The issue is the deliberative process
* * * Thus, the [government’s] assertion of the privilege, if sustained, could have
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the harmful effect of preventing this Court from fulfilling its very mission * * *

Id. (emphasis in original). The traditional justifications for state legislative privilege are at their

lowest ebb when it is the state legislative process itself that is challenged.

15. A final point about the federal interest at stake: Like the enforcement of federal

corruption laws (see Gillock, 445 U.S. at 373), enforcement of the VRA and associated

constitutional provisions is a federal interest with an undeniable public dimension. Courts are

more willing to disregard legislative privilege when the underlying lawsuit seeks to vindicate the

federally-protected rights of the public (as this suit does), as opposed to private interests of

individuals. See Newport Pacific Inc. v. County of San Diego, 200 F.R.D. 628, 640 (S.D. Cal.

2001) (“This is not a typical deliberative process case in which a private party challenges a

governmental action. Rather, this is an action alleging violations of federal constitutional

magnitude. The tendency is therefore to allow discovery.”); Kay, 2003 WL 25294710, at *19

(noting that while “[a]ll lawsuits are serious in the eyes of the parties to any of them,” piercing of

privilege would be more appropriate, for example, in a case alleging that the government

“discriminated against residents’ voting rights on the basis of race” than in a slip-and-fall case

brought by an individual).7 The issues implicated in this lawsuit have an obviously far-reaching

public impact. And the discovery sought is no fishing expedition. As is evident from the

detailed facts pleaded in the Complaint, the allegations of government misconduct are both

serious and well-founded.

7 Compare Bagley v. Blagojevich, 646 F.2d 378 (7th Cir. 2011), which did not involve a compelling
public interest; rather it involved an attempt by a group of Illinois Department of Corrections workers to
compel Governor Blagojevich (who was acting in a legislative capacity) to submit to a deposition to
ascertain his motive for eliminating their positions. But see Manzi, 982 F. Supp. at 130 (ordering that
documents concerning allocations of funds to a state senator be produced in an employment termination
case because “the discovery and trial needs of plaintiff in enforcing her rights under federal law clearly
outweigh the State Defendants’ need for confidentiality.”).
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16. The other relevant considerations militate in favor of enforcement of the

Subpoenas. For the reasons explained above, the sought-after information is highly relevant. No

other party would possess similarly direct or probative evidence of the invidious motivations

behind the Plan. And the State Board of Elections, which is an arm of the state government and

is being defended by the state Attorney General’s office, is a Defendant here.

17. Allowing discovery will not unduly chill legislators in their future

communications. Respondents here are not defendants in this suit. Plaintiffs seek no monetary

or injunctive relief against them. The court in In re Grand Jury considered the “threat of

intimidation” that might result from the risk that any discovered material might be used against

the legislator in a later criminal prosecution. 821 F.2d at 956. There appears to be no danger of

that occurring here. See also Fla. Ass’n of Rehab. Facs., 164 F.R.D. at 266. In Gillock, the

Supreme Court characterized the impact of disclosure on state legislators’ future deliberations as

“speculative” and “minimal.” Gillock, 445 U.S. at 373. And because this case involves

redistricting—a task not oft performed by legislators—permitting discovery will not work to

chill the day-to-day functioning of the legislature. The Court should follow Irvin in concluding

that ordering disclosure will not “add measurably to the inhibitions already attending legislative

deliberations.” Irvin, 127 F.R.D. 174.

18. Even if the Court were to decide that Respondents were entitled to the legislative

privilege for some of the documents in their possession, the privilege would not entirely relieve

them of the burden of complying with the Subpoenas. First, to the extent that the Court

determines that Respondents may assert the legislative privilege to protect inquiry into their

private deliberations, Plaintiffs would still be entitled to the materials and information available

to the Respondents at the time a decision was made. See Arlington Heights, 429 U.S. at n.20
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(noting that plaintiffs “were allowed, both during the discovery phase and at trial, to question

Board members fully about materials and information available to them at the time of decision”);

see also ACORN v. County of Nassau, 2009 WL 2923435, No. 05-CV-2301, at *4 (E.D.N.Y.

Sept. 10, 2009) (“[E]ven where the legislative privilege bars questioning or production of

documents revealing a legislator’s deliberations, it does not also prohibit inquiries into

documents and information available to the legislators at the time the decision was made.”)

(citing Arlington Heights). Much of what the Subpoenas call for is this sort of objective

information. See, e.g., Subpoenas at ¶ 4 (calling for voter/election data).

19. Furthermore, for a substantial portion of the requested documents, any privilege

that Respondents might have properly asserted has been waived through communications with

parties outside of the General Assembly. “As with many testimonial privileges, the legislative

privilege may be waived as to communications made in the presence of third parties.” ACORN

v. County of Nassau, 2007 WL 2815810, No. CV 05-2301, (E.D.N.Y. Sep. 25, 2007) (citing

Almonte v. City of Long Beach, 2005 WL 1971014, No. CV 04-4192, at *3 (E.D.N.Y. Aug. 16,

2005) (consultations with political operative were not part of the legislative process and thus not

privileged). Legislators are not “entitled to discuss [the legislative process] with some outsiders

then later invoke the privilege as to others.” Almonte, 2005 WL 1796118, at *3; see also Pataki,

280 F. Supp. 2d at 101 (“no one could seriously claim [legislative] privilege” to “a conversation

between legislators and knowledgeable outsiders, such as lobbyists, to mark up legislation.”).

On multiple occasions in 2011, Democratic Members of Congress met and exchanged

information with Democratic members of the Illinois General Assembly concerning the

congressional remap.8 Any information exchanged at those or similar meetings is discoverable.

8 For example, Democratic Members of Congress met with Springfield staffers on Saturday, May 21 to
see drafts of their districts. See Capitolfax.com Newsletter, posted May 20, 2011, available at
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In addition, on information and belief, employees and/or agents of the national Democratic

Congressional Campaign Committee (“DCCC”) actually drew most or part of the Proposed

Congressional Plan that is the current law of Illinois.9 Certainly, Plaintiffs are entitled to seek

documents and otherwise inquire into Respondents’ contact with these third parties.

20. If the Court nonetheless concludes that legislative privilege applies to the

Subpoenas, the Court undertake an in camera review of the privileged documents to determine if

any should be divulged. See ACORN, 2009 WL 2923435, at *5 (holding that it would perform in

camera review on documents subject to legislative privilege and would compel production of

any documents that “reveal[ed] that racial considerations played any role in the legislative

deliberations regarding the * * * decision.”); Pataki, 2003 WL 22109902, at 2 (employing same

procedure). Counsel for Respondents admitted that there are potentially “thousands” of

documents in Respondents’ possession that are responsive to the Subpoenas, although apparently

no efforts had, as of September 6, 2011, been made to quantify such documents. Plaintiffs

should not be deprived of those potentially crucial documents on Respondents’ mere, blanket

assertion of the legislative privilege.

21. Finally, in the event that the Court determines that Respondents are entitled to

assert the legislative privilege, Defendants should not be permitted to offer evidence from

Respondents in defense of this matter. For example, to allow Defendants to call a representative

of the Illinois House to testify at the injunction hearing about the motives of the Proposed

Congressional Plan, after the Illinois House had previously asserted legislative privilege to

http://capitolfax.com/2011/05/20/this-just-in-official-map-finally-posted/; see also Kristen McQuery,
Incumbents Carve Out a New Congressional Map, THE NEW YORK TIMES, June 2, 2011, available at
http://www.nytimes.com/2011/06/03/us/03cncredistricting.html (“Members of Congress were invited to
view the map in Springfield two weeks ago, before the measure was released publicly. Some
congressmen, including Representative Mike Quigley, Democrat of Chicago, made the three-house drive
from Chicago.”)
9 See Motion to Compel DCCC, attached as Exhibit D.
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questions going to that same issue, would be patently unfair. See Robinson v. Morgan Stanley,

2010 WL 1050288 No. 06 C 5158, at *6 (N.D. Ill. March 17, 2010) (quoting United States v.

Bilzerian, 926 F.2d 1285, 1292 (1992) (“[a] defendant may not use the privilege to prejudice his

opponent’s case or to disclose some selected communications for self-serving purposes”)).

III. Respondents Have Not Properly Asserted the “Deliberative Process Privilege”

22. “The deliberative-process privilege covers memoranda and discussions within the

Executive Branch leading up to the formulation of an official position.” United States v.

Zingsheim, 384 F.3d 867, 872 (7th Cir. 2004). As should be clear from the preceding quote,

there is no reason to think that the “deliberative process privilege” may be asserted by

Respondents, as it is a prerogative of the executive/administrative branch of government. See

Kay, 2003 WL 25294710, at *15 (quoting A Michael’s Piano, Inc. v. FTC, 18 F.3d 138, 147 (2d

Cir. 1994).

23. Even assuming that Respondents could assert the deliberative process privilege,

they have failed to properly do so. As this Court has recently written, assertion of the

deliberative process privilege must be done on a document-by-document basis, with the

government describing with particularity why each fits in the narrow confines of the privilege:

In order to invoke the privilege, a party must show three elements: (1) the
department head with control over the information has made a formal claim of
privilege; (2) the responsible official must demonstrate, usually by affidavit, the
reasons for preserving the confidentiality of the documents; and, (3) the official
must specifically identify and describe the documents in question. Ferrell v.
United States Dept. of Housing and Urban Dev., 177 F.R.D. 425, 428 (N.D. Ill.
1998) (internal quote and citation omitted).

Buonauro v. City of Berwyn, 2011 WL 2110133, No. 08 C 6687, at *2 (N.D. Ill. May 25,

2011).10 Respondents have not even attempted to make such a particularized showing.

10 See also Artfield Builders, Inc. v. Village of Buffalo Grove, 1992 WL 314185, at *1 (N.D. Ill. Oct. 26,
1992) (rejecting claim of deliberative process privilege and noting that because the “Village’s claim of
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24. In addition, the deliberative process privilege only protects a communication if it

is pre-decisional in the sense that it is “actually [a]ntecedent to the adoption of an agency

policy,” and deliberative in the sense that it is “actually ... related to the process by which

policies are formulated.” Enviro Tech Int’l v. Envt’l Prot. Agency, 371 F.3d 370, 375 (7th Cir.

2004). The privilege does not justify the withholding of “purely factual material” or documents

reflecting an agency’s final policy decisions. Id. at 374; see also Tumas v. Bd. of Educ. of Lyons

Tp. High School Dist. No. 204, 2007 WL 2228695, No. 06 C 1943, at *1 (N.D. Ill. July 31, 2007)

(“the privilege * * * does not protect purely factual material”) (citations omitted). Without a

detailed description of the responsive documents Respondents are withholding, Plaintiffs simply

cannot know which (if any) responsive documents satisfy these conditions. Again, much of the

Subpoena calls for factual matter (such as voter data) that is not protected.

25. Further, Respondents have waived this privilege for any documents shared with

third-parties (such as the Illinois Congressional delegation and employees or agents of the

DCCC). Howard v. City of Chicago, 2006 WL 2331096, No. 03 C 8481, at *7 (N.D. Ill. Aug.

10, 2006) (privileges relating to governmental decisionmaking can be waived if the disclosure is

voluntarily made to outside party).

26. Even if the privilege were properly asserted and did apply, the deliberative

process privilege, like the legislative privilege, is a not absolute and “may be overcome where

there is a sufficient showing of a particularized need to outweigh the reasons for confidentiality.”

United States v. Farley, 11 F.3d 1385, 1389 (7th Cir. 1993).11 For the reasons discussed above,

privilege is a blanket claim, unsupported by the type of affidavit described above * * * we must take
a dim view of its claim even at the threshold level.”).
11 “[T]the balancing tests that courts have suggested for challenges to both the legislative privilege and the
deliberative process privilege are quite similar and functionally interchangeable.” Kay, 2003 WL
25294710, at *17; see also K.L. v. Edgar, 964 F. Supp. 1206, 1209 (N.D. Ill. 1997) (listing factors for
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application of the deliberative process privilege is inappropriate in this case.

IV. Respondents’ Objections Based on Attorney-Client Privilege, Work Product
Privilege, and Overbreadth and Burden Fail

27. During the final call, Respondents’ counsel indicated that they had treated their

assertions of the legislative and deliberative process privileges essentially as “threshold” matters,

and had therefore not gone to the trouble to analyze particular documents for claims of attorney-

client or work-product protection. Obviously “[a] blanket claim of privilege that does not

specify what information is protected will not suffice.” United States v. White, 970 F.2d 328,

334 (7th Cir. 1992) (“privilege must be made and sustained on a document-by-document basis”).

28. Similarly, on the call, Respondents indicated that they had not attempted to

ascertain how many potentially responsive documents are in their possession. This failure

renders their claims of over-breadth and burdensomeness meritless. Respondents have further

objected that Plaintiffs’ first two requests are “not reasonably calculated to lead to the discovery

of admissible evidence.” A quick read of the requests is enough to refute that argument.

Plaintiffs’ requests for discovery are narrowly tailored to seek documents relating to the

formulation of the Proposed Congressional Plan—the central issue in this case. Apart from the

statements in their letter, Respondents have not explained why the first two requests are not

“reasonably calculated” to lead to admissible evidence. They have therefore failed to shoulder

their burden to “show why a discovery request is improper.” Rubin v. Islamic Republic of

Iran, 349 F.Supp.2d 1108, 1111 (N.D. Ill. 2004).12

weighing deliberative process privilege). The privilege “must be strictly confined within the narrowest
possible limits consistent with the logic of its principles.” Id. at 1208.
12 Finally, Respondents also object that the applicable local and federal rules “do not require [them] to
produce software programs.” Id. at ¶¶ 4, 6. Plaintiffs do not require Respondents’ to produce copies of
the election Redistricting software that they used. However, Respondents’ are required to produce the
data files called for in requests ¶¶ 4-5, and to identify which software programs were used to create them.
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CONCLUSION

WHEREFORE, for the foregoing reasons, the Court should order Respondents to comply

with the Subponeas within 7 days.

Respectfully Submitted,

Dated: September 15, 2011 By: Lori E. Lightfoot

Tyrone C. Fahner
John A. Janicik
Lori E. Lightfoot
Joshua D. Yount
Dana S. Douglas
Thomas V. Panoff
MAYER BROWN LLP
71 South Wacker Drive
Chicago, Illinois 60606
(312) 782-0600
(312) 701-7711 – fax

Attorneys for Plaintiffs
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Brent D. Stratton
Carl T. Bergetz
Jonathon A. Rosenblatt
OFFICE OF THE ILLINOIS ATTORNEY
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100 West Randolph Street
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bstratton@atb.state.il.us
cbergetz@atb.state.il.us
jrosenblatt@atb.state.il.us

Counsel for Defendants Illinois State Board of
Elections and Its Members

David W. Ellis
Counsel to the Speaker of the Illinois House
402 State House
Springfield, IL 62706
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Counsel for Illinois House of Representatives,
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Representatives, Illinois House Redistricting
Committee, Bria Scudder, Travis Shea, Anne
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Mapes, and Jonathan Maxson.

Eric M. Madiar
Chief Legal Counsel to the President of the Senate
605 State House
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(217) 782-2156
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Illinois Senate Redistricting Committee, Illinois
Senate, Ronald Holmes, Amy Bowne, Deb
McCarver, Giovanni Randazzo, Andrew Manar, Ian
Watts, Jade Huebner, Jeremy Flynn, Jill Dykhoff,
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Lee LoBue, Lee Whack, Magen Ryan, Monica Brar,
Noe Chaimongkol, Ted Pruitt, and AJ Sheehan

Michael Layden
Richard J. Prendergast, Ltd.
111 W. Washington St., Suite 1100
Chicago, IL 60602
(312) 641-0881

Dated: September 15, 2011 By: /s/ Lori E. Lightfoot

Tyrone C. Fahner
John A. Janicik
Lori E. Lightfoot
Joshua D. Yount
Dana S. Douglas
Thomas V. Panoff
MAYER BROWN LLP
71 South Wacker Drive
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(312) 782-0600
(312) 701-7711 – fax
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

COMMITTEE FOR A FAIR AND
BALANCED MAP, JUDY BIGGERT,
ROBERT J. DOLD, RANDY HULTGREN,
ADAM KINZINGER, DONALD MANZULLO,
PETER J. ROSKAM, BOBBY SCHILLING,
AARON SCHOCK, JOHN M. SHIMKUS, JOE
WALSH, RALPH RANGEL, LOU
SANDOVAL, LUIS SANABRIA, MICHELLE
CABALLERO, EDMUND BREZINSKI, and
LAURA WAXWEILER,

Plaintiffs,
v.

ILLINOIS STATE BOARD OF ELECTIONS,
WILLIAM M. MCGUFFRAGE, JESSE R.
SMART, BRYAN A. SCHNEIDER, BETTY J.
COFFRIN, HAROLD D. BYERS, JUDITH C.
RICE, CHARLES W. SCHOLZ, and ERNEST
L. GOWEN,

Defendants.

)
)
)
)
)
)
)
)
)
) Case No. 1:11-cv-05065
)
) Judge Joan Humphrey
) Lefkow
) Judge John Daniel Tinder
) Judge Robert L. Miller
)
)
)
)
)
)
)
)

PLAINTIFFS’ STATEMENT OF COMPLIANCE WITH
FED. R. CIV. PROC. 37(a)(1) and LOCAL RULE 37.2

IN SUPPORT OF THEIR MOTION TO COMPEL ENFORCEMENT
OF THIRD PARTY SUBPOENA

Prior to filing Plaintiffs’ Motion to Compel Enforcement Of Third Party Subpoena,

counsel for Plaintiffs and counsel for Respondents conferred in good faith in an effort to resolve

their dispute without court intervention, including by taking the following actions:

1. On August 19, 2011, Plaintiffs served the Subpoenas on Illinois House of

Representatives, Office of the Speaker of the Illinois House of Representatives, Office of the

Illinois Senate President, Illinois House Redistricting Committee, the Illinois Senate

Redistricting Committee Respondents, Illinois Senate, Travis Shea, Ronald Holmes, and Bria
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Scudder, returnable on August 29, 2011. Service was completed between August 19 and August

22.

2. On August 24, 2011, counsel for Plaintiffs (Lori E. Lightfoot) conferred by

telephone with counsel for Respondents (David E. Ellis) about the documents requested by the

Subpoenas. Counsel for Plaintiffs expressed their willingness to work with counsel for

Respondents to extend the August 29, 2011 return date to accommodate Respondents’ request

for additional time to comply with the Subpoenas. The parties agreed to a conference call on

August 29, 2011 to discuss further a mutually agreeable date for the production.

3. Between August 25, 2011 and August 29, 2011, counsel for Respondents

exchanged a number of emails confirming the substance of the August 24, 2011 call.

4. On August 29, 2011 counsel for Plaintiffs and Counsel for Respondents discussed

the Subpoenas in a conference call. Participating for Plaintiffs were Lori E. Lightfoot, and Dana

Douglas. For Respondents were Eric Madiar and David E. Ellis.

5. On August 29, 2011, counsel for Plaintiffs received documents they had earlier

requested from Respondents under the Freedom of Information Act (“FOIA”).

6. On September 2, 2011 counsel for Respondents sent a letter to Plaintiffs’ counsel

in which they stated their objections to the Requests. For each request, in addition to other

objections, counsel for Respondents asserted that the request “seeks documents or

communications that are protected by legislative immunity [and/or] the deliberative process

privilege.”

7. Following receipt of the September 2 letter, counsel for Plaintiffs spoke once

more by phone with counsel for Respondents on Tuesday, September 5, 2011. Present for

Plaintiffs were Lori E. Lightfoot, Thomas Panoff, Dana S. Douglas, and Michael D. Frisch.
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Present for Respondents were Mike Layden, Eric Madiar, and David E. Ellis. On that call,

counsel for Respondents reiterated their objections based on legislative immunity and the due

process privilege. They further stated that, in their view, everything that they were obliged to

produce had already been included in the material sent in response the FOIA request; and they

were therefore not required to produce anything more. In addition, counsel for Respondents

stated that they did not intend to provide a privilege log, as legislative immunity relieved them of

this obligation.

8. On September 7, 2011, Counsel for Timothy Mapes accepted service of the

remaining subpoenas. Counsel for both parties agreed that the previously-made objections

would apply to new group of Subpoenas as well.

9. From September 12 to and including the date of this filing, counsel for Plaintiffs

and Counsel for respondents exchanged a number of emails about the impending motion to

compel. On September 14, Counsel for Plaintiffs (Thomas Panoff and Michael Frisch) and

Counsel for Respondents (Eric Madiar and Richard Prendergast) tentatively agreed to consent to

the jurisdiction of this Court to resolve their disputes regarding all of the Subpoenas served to

date, whether served in this district or in the Central District of Illinois. That agreement was

confirmed in a series of e-mails on September 15, 2011.

WHEREFORE, for the foregoing reasons, Plaintiffs have satisfied their obligations

pursuant to Fed. R. Civ. P. 37(a)(1) and Northern District of Illinois Local Rule 37.2. Despite

their good faith efforts, Plaintiffs’ counsel could not resolve the matters brought to the Court in

the instant motion.

Dated: September 15, 2011 Respectfully submitted,

/s/ Lori E. Lightfoot_
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Tyrone C. Fahner
John A. Janicik
Lori E. Lightfoot
Joshua D. Yount
Dana S. Douglas
Thomas V. Panoff]
MAYER BROWN LLP
71 S. Wacker Drive.
Chicago, IL 60606
312-701-8680
312-706-8559 (fax)

Attorneys for Plaintiffs
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