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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION

Treva Thompson, Timothy Lanier,
Pamela King, and Darius Gamble,
and Greater Birmingham Ministries,

Plaintiffs,
Civil Action No.
V. 2:16-cv-783-ECM-SMD
John H. Merrill, in his official capacity

as Secretary of State, Cindy Sahlie, in

her official capacity as Chair of the
Montgomery County Board of Registrars,
and Leigh Gwathney, in her officia
Capacity as Chair of the Board of Pardons
and Paroles,

Defendants.

N N N N N N N N N N N N N N N N N

STATE DEFENDANTS RESPONSE TO PLAINTIFFS' OBJECTIONS (DOC. 201) TO MAGISTRATE
JUDGE DOYLE'SORDER (DOC. 199) ON LEGISLATORS M OTION TO QUASH (DOC. 133)

Sen. Cam Ward and Rep. David Faulkner filed a motion to quash subpoenas for testimony
and documents directed at them by the Plaintiffs. Doc. 133; doc. 133-1 (subpoena to Rep.
Faulkner); doc. 133-2 (subpoena to Sen. Ward). Plaintiffs opposed, doc. 139; the Legisators
replied, doc. 146; and, as authorized by the Court, doc. 136, the State Defendants filed a response,
doc. 147. Magistrate Judge Doyle entered an order granting the motion to quash in its entirety,
doc. 199, to which Plaintiffs objected, doc. 201. This Court set a deadline of April 20, 2020 for
the opposing party to respond, doc. 202, but neither the Plaintiffs’ objections nor this order was
served on the Legislators counsel, doc. 207, who subsequently received an extension to file on or
by April 28, 2020, doc. 208. The State Defendants offer a response, and do so by the origina

deadline because they did receive notice.
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The State Defendants Support Vigorous Enfor cement of the L egislative Privilege.

“The legidative privilege is important.” In re Hubbard, 803 F.3d 1298, 1307 (11th Cir.
2015). When a former Governor, the current Governor, and two Members of the Alabama
Legislature were subpoenaed, the Eleventh Circuit explained that “[t]he privilege protects the
legidative process itself, and therefore covers both governors and legislators actions in the
proposal, formulation, and passage of legidation.” Id. at 1308 (citations omitted; emphasis
added). Moreover, the privilege goes beyond only protecting the legislative processto additionally
“protect[] against inquiry ... into the motivation for those acts.” Id. at 1310 (quoting United
Sates v. Brewster, 408 U.S. 501, 525 (1972)) (emphasis added by the Hubbard court; additional
citations omitted). Thus, it is a privilege which the State Defendants have an inherent interest in
protecting. The Secretary of State, in particular, has an interest in Members of the L egislature not
being dissuaded from engaging with him to explore legislative ways to improve the elections
process, and the Chair of the Board of Pardons and Paroles has a similar interest with respect to
reforms to the pardon and parole processes. The State Defendants agree with Sen. Ward and Rep.
Faulkner that the privilege is due to be respected here, docs. 133 & 146, and defer to their
forthcoming briefing on the substance of the privilege.

The Information Sought is Not Relevant.

Plaintiffs have erroneously argued for application of afive-point balancing test. Doc. 201
at 8-10. “Astothefirst factor,” they say “no one disputes the relevance of the information sought.”
Doc. 201 at 9. The State Defendants do, in fact, strongly dispute that proposition. And, because
it isimportant not just to the five-point test, but any consideration of whether discovery should be
permitted pursuant to Fed. R. Civ. P. 26(b)(1), the State Defendants explain why the information

sought is not relevant.
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Broadly speaking, Plaintiffs have demanded four categories of information from the
Legidators: (1) documents related to Ala. Act No. 2017-378, which lists the felonies that involve
moral turpitude for purposes of voting in Alabama; (2) documents relating to felon voting in
Alabama; (3) documents related to the 1996 constitutional amendment, codified at Ala. Const. art.
VI, 8 177, that reduced the scope of criminal disenfranchisement in Alabamafromall feloniesto
only those felonies involving moral turpitude; and, (4) documents related to the requirement that
felons pay “all fines, court costs, fees, and victim restitution ordered by the sentencing court at the
time of sentencing on the disqualifying cases,” in order to be eligible for restoration of voting
rights through a Certificate of Eligibility to Register to Vote, Ala. Code § 15-22-36.1(a)(3). Doc.
133-1 at 2-3; doc. 133-2 at 2-3.

During the earlier briefing, the State Defendants’ briefing was very limited, doc. 147, but
we did note that we had a dispositive motion pending which we believed to be meritorious, and
we encouraged the Court to postpone ruling on the motion to quash until it had determined that
“the relevant clams’ would proceed. Doc. 147 at 2. In making this argument, the State
Defendants noted that Plaintiffs fail to understand Hunter v. Underwood, 471 U.S. 222 (1985),
which spoke only to Alabama's 1901 Constitutional Convention—and not to the innocuous (and
enfranchising) 1996 constitutional amendment challenged here. Doc. 147 at 2. Then, focusing
squarely on one of Plaintiffs demands, the State Defendants explained that:

To the extent that the subpoenas “seek documents and testimony . . . about

the meaning and scope of Section 177(b) of the Alabama Constitution,” doc. 139

a 1; seealso doc. 133 at 2, that provision was enacted by the voters of Alabamain

June 1996, docs. 43-1 & 43-3. Neither Sen. Ward nor Rep. Faulkner were Members

of the Alabama Legislature in 1995 (when the congtitutional amendment was

proposed) or in 1996 (when it was approved by the voters). Doc. 146 at 21 n. 14;

id. at 32 n. 24. Plaintiffs effectively admit that these Legidators were actually

selected not for any specia relationship to (or understanding of) the 1996

constitutional amendment but because of their service on the Secretary of State's
committee two decadeslater. Doc. 139 at 1, 3-6. Itisinappropriate to demand Sen.
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Ward and Rep. Faulkner sit for a deposition on “their understanding of the
meaning” of the law and which felonies it encompassed, doc. 139 at 11 n. 3. The
demand for documents fares no better.

Doc. 147 at 2.

The developments of the past year and a close ook at the supplemental complaint, doc. 93,
reveal that Plaintiffs routinely demand discovery beyond the scope of Fed. R. Civ. P. 26(b)(1), and
that the subpoenas to Sen. Ward and Rep. Faulkner are no exception.

In depositions in September 2018, the Plaintiffs extensively questioned John Bennett, who
was then the Secretary of State's Deputy Chief of Staff and Press Secretary, doc. 146-1, and Ed
Packard, Administrator of Elections, doc. 146-2, about their knowledge of the Exploratory
Committee’s work.> The State Defendants responded by securing two other participants in those
committee meetings as witness in this case: Hon. Win Johnson, who had worked for the
Administrative Office of Courts, and Hon. Tim Jolley, who had been a Circuit Judge. Mr. Johnson
and Judge Jolley were disclosed to the Plaintiffs the same week the Plaintiffs subpoenaed the Sen.
Ward and Rep. Faulkner. Plaintiffs deposed Mr. Johnson in July 2019, Exhibit 1, and they
deposed Judge Jolley the next month, Exhibit 2. The combined result is approximately 250 pages

of deposition testimony.?

1 The full name of the relevant committee is the Voter Disenfranchisement and Restoration
of Rights Exploratory Committee.

2 That testimony, like the testimony of Bennett and Packard, makes clear that the purpose of
the Exploratory Committee was to draft legidation that could pass the Legislature. See eg.,
Bennett depo., doc. 146-1 at 91:21-92:10 (legislation was the Secretary’ s goal for the committee);
id. at 95:4-13; Packard depo., doc. 146-2 at 189:23-190:2 (“ The goal of the committee wasto come
up with a bill that would pass the [L]egislature.”); Johnson depo., Exh. 1 at 82:20-21 (explaining
that “thewhole point wasto lead [to] legislation.”); Jolley depo., Exh. 2 at 31:21-32:32 (legidlation
was discussed as a purpose of the Exploratory Committee at the first meeting). Plaintiffs are
willfully blind to the facts when they wrench a single quotation from the Packard deposition to
argue that the committee was actually about policy and just happened to produce legidation, see
eg., 201 a 1, 3, 4. Sen. Ward and Rep. Faulkner previously addressed Plaintiffs
misrepresentation at length in their reply brief. Doc. 146 at 4-6, 9-10, 13-15.

4
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Not satisfied, the Plaintiffs have recently noticed the deposition of Secretary of State
Merrill and propounded written discovery. Both of these projects are on-going.® Pertinent here,
Plaintiffs have indicated a desire to depose Secretary Merrill on “[h]is personal leadership,
experience, intent and communications related to drafts of HB 282 and the exploratory
committee,” “[h]is understanding of the purpose of Alabama's felony disenfranchisement
scheme,” and “[h]is determination that HB 282 applies retroactively.” Exhibit 3. The first of
these topics is plainly asking about the work of the Exploratory Committee and perhaps other
legidative work related to the legidation (HB 282) that became Ala. Act No. 2017-378. The
second topic is similar to Plaintiffs demands that they be able to depose Sen. Ward and Rep.
Faulkner about matters that pre-date them and as to which there is no reason to believe have any
specia knowledge, unlessit istied up intheir work on Ala. Act No. 2017-378. Similarly, thethird
topic makes no sense—as it is a frivolous question about how to interpret State lawv—~but to the
extent the Secretary has relevant knowledge, it is likely tied up, at least partially, in his work on
Ala Act No. 2017-378.

Furthering their focus on Ala. Act No. 2017-378 and the work of the Exploratory
Committee, Plaintiffs also propounded interrogatories to Secretary Merrill. Exhibit 4. Pertinent

here, they demand that he:

3 The parties are still negotiating a resolution to the PlaintiffS demand to depose the
Secretary in light of his status as a high-ranking government official, which seriously limits his
availability for deposition, see e.g., Greater Birmingham Ministries v. Merrill, 321 F.R.D. 406
(N.D. Ala 2017), and Plaintiffs’ desire to depose the Secretary on topics protected by legislative
privilege. The Secretary has not responded to the interrogatories yet, after Plaintiffs agreed to an
extension in light of the COVID-19 pandemic.
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INTERROGATORY NO. 5

Identify each person involved—and their role—in proposing, drafting,
revising, or finalizing of the bill Y OU proposed to the L egislature to define felonies
“involving moral turpitude,” which ultimately was enacted as HB 282 (sic?).

INTERROGATORY NO. 6°

Identify each legislator or other public official that Y OU consulted with, the
date of those consultation(s), and the nature of your consultation(s) about the bill
Y OU proposed to the Legidlature to define felonies “involving moral turpitude,”
which ultimately was enacted as HB 282 (sic).

INTERROGATORY NO. 7

Identify the reason why Y OUR office excluded bribery, public corruption,
and voter fraud from YOUR draft bill defining felonies “involving moral
turpitude.”

INTERROGATORY NO. 14
Describein detail the process by which, and reasonswhy, Y OU determined

that HB 282 applies retroactively to those with felony convictions pre-dating the

passage of HB 282 and all individuals you consulted in making that determination

and their rolein the process.
Exh. 4 at 7-8, 9-10 (spacing atered). Another interrogatory, demandsthat the Secretary “[i]dentify
all research or analysis [his] office conducted with respect to the potential racial impact of the
chosen felony convictionsincluded in [his] draft bill defining felonies*“involving moral turpitude.”
Exh. 4 at 8 (Interrogatory No. 8). Thisinterrogatory may be looking for information about impact,

but since it is focused on what was known when the legislation was drafted, it is aso heavily

focused on intent.

4 Obvioudly, House Billsare not the final enactment. House Bill 282 of the 2017 Legidlative
Session became Ala. Act No. 2017-378.
5 There are two interrogatories labeled no. 6. Thisisthefirst.

6



Case 2:16-cv-00783-ECM-SMD Document 209 Filed 04/17/20 Page 7 of 12

With all of these discovery demands, and Plaintiffs’ assertion in their briefing that “the
[L]egidature’ s intent is a central issue in the case,” doc. 201 at 10, and that they must be able to
ferret out “an intentionally discriminatory purpose,” id., one could be forgiven for believing that
they challenge Ala. Act No. 2017-378 as intentionally discriminatory. The fact is, however, that
they do not. Asaresult, the discovery isaimed at proving a non-existent claim, and, therefore, is
not relevant.

Counts 1 and 2 are the only remaining Counts that concern race at al. The origind
complaint alleges that the 1996 constitutional amendment, now codified at Ala. Const. art. VIII,
§ 177, violates the Fourteenth and Fifteenth Amendment. Doc. 1 at 1 166, 168. Sometime after
Ala. Act No. 2017-378 was enacted, Plaintiffs filed a supplemental complaint, doc. 93, in which
they added allegations concerning the new law, which is codified at Ala. Code § 17-3-30.1. Asto
Count 1, the supplemental complaint alleges:

46. The passage of Section 17-3-30.1—which only implements Section 177(b) of

the Alabama Constitution and does not independently disenfranchise individuals—

does not affect Plaintiffs allegations that Section 177(b) of the Alabama

Congtitution was passed and maintained with racially discriminatory intent in

violation of the Equal Protection Clause of the Fourteenth Amendment.

47. Upon information and belief, Section 17-3-30.1 does not cure, but rather
maintains, the racially discriminatory impact of Section 177(b).

Doc. 93 at 11/ 46-47 (emphasis added). That is, the discriminatory intent claim is squarely focused
on the 1996 constitutional amendment, and the Plaintiffs merely alege that Ala. Act No. 2017-
378 does not cure what they allege to be a*“racialy discriminatory impact.” Id. at 147. Thereis
no claim in Count 1 that Ala. Act No. 2017-378 itself was passed with racialy discriminatory

impact. Count 2 issimilar.®

6 Asto Count 2, the supplemental complaint alleges:

7
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As Magistrate Judge Doyle apparently recognized, doc. 199 at 2, the only place where the
intent in passing to Ala. Act No. 2017-378 israised in is Plaintiffs’ allegations of punitive intent.
There is no racia Count aimed at Ala. Act No. 2017-378, and thus no reason to pierce the
legislative privilege in the interest of ferreting it out.” While Plaintiffs argued that ex post facto
claims open a door to inquire of Legislators, see doc. 201 at 11 n.2, Sen. Ward and Rep. Faulkner
are correct that this argument is meritless, doc. 146 at 29-32.

Plaintiffs also try to justify their demands based on their wealth discrimination claim in
Count 13. They argue that this case is distinguishable from Hubbard because the Eleventh
Circuit’s recent decision in Jones v. DeSantis, 950 F.3d 795 (11th Cir. 2020), compelsaruling in
their favor, meaning their claims are not frivolous as in Hubbard. Doc. 201 at 7-8. Jones was
wrongly decided and, hopefully, will be corrected following a final judgment in that case. But,
even assuming it remains the law in the Eleventh Circuit, and even pretending that it compels a

ruling in favor of Plaintiffs Thompson and Gamble irrespective of any different facts at play,

50. The passage of Section 17-3-30.1—which only implements Section 177(b) of
the Alabama Constitution and does not independently disenfranchise individuals—
does not affect Plaintiffs allegations that Section 177(b) violates the Fifteenth
Amendment to the U.S Constitution because it purposely denied and abridges
Plaintiffs’ and other minority voters' right to register and vote on account of race
or previous condition of servitude.

51. Upon information and belief, Section 17-3-30.1 does not cure, but rather
maintains, the racially discriminatory impact of Section 177(b).

Doc. 93 at 11 50-51 (emphasis added).

! Additionally, as the State Defendants pointed out in their prior filing, alleging that one is
seeking evidence of racially discriminatory intent—heinous as it is—does not justify piercing the
legislative privilege as there is no way to ensure that only legislators with “an intentionally
discriminatory purpose” will ever be subpoenaed or that the compelled production and testimony
would be limited to those “legidlative secrets.” Doc. 147 at 3 (quoting doc. 139 at 10); see also
doc. 201 at 10 (Plaintiffs argue: “There is no cognizable interest in protecting legislators’ ability
to express an intentionally discriminatory purpose in enacting future legislation. Such
unconstitutional motives are surely not the type of legidlative secrets that the legislative privilege
seeks to protect.”).
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Plaintiffs acknowledge Jones only goes to Count 13, “their Fourteenth Amendment wealth
discrimination claim,” doc. 201 at 8. That Count is not about race at all, and certainly not about
racially discriminatory intent. In anayzing the preliminary injunction, the Eleventh Circuit
applied strict scrutiny which required consideration of State interests, Jones, 950 F.3d at 825, 826-
27, but that isafar cry from justifying invasion of the legidlative privilegeto try to uncover actua
legidlative intent.

Thus, neither Count 13 nor Jones justify Plaintiffs demand for testimony and documents
about therevision to the Certificate of Eligibility to Register to V ote process that was a so a subj ect
before the Exploratory Committee.2 And, it should go without saying, but the existence of Count
13, does nothing to justify discovery demands aimed at other claims, particularly non-existent
ones. Thus, the final category of information demanded from the Legislators is no more
appropriate than the others.

Finally, Plaintiffs may argue that they are entitled to delve into the four categories of
information demanded in their subpoenas in furtherance of proving racially intentional
discrimination in the passage of the 1996 constitutional amendment, as challenged in Counts 1 and
2. We have two responses. First, we recognize that the Hunter v. Underwood Court considered
present day impact, 471 U.S. 222, 227, 233 (1985), but that case is distinguishable because the

1901 congtitutional provision under attack there was still operating without any substantive

8 The subpoenas seek “All documents and communications in your possession, custody, or

control created or revised on or after January 1, 2016, that relate in any way to Section 15-22-
36.1(a)(3) of the Alabama Code.” Doc. 133-1 at 3; doc. 133-2 at 3. Section 15-22-36.1 is the
codification of the Certificate of Eligibility to Register to Vote process, and subsection (a)(3)
concerns the requirement that felons have “paid all fines, court costs, fees, and victim restitution
ordered by the sentencing court at the time of sentencing on the disqualifying cases.” Ala. Code
§ 15-22-36.1(a)(3). Prior to Ala. Act No. 2016-387, this statute had required payment of all fines,
court costs, fees, and victim restitution that afelon owed in order for the felon to be eligible for a
Certificate. Ala. Act No. 2003-415 at page 7 (according to the numbers at the bottom of the page).

9
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revisions (or, at least, none worth mentioning in the Court’s decision). Here, Plaintiffs challenge
a 1996 constitutional amendment which reduced the scope of criminal disenfranchisement in
Alabamafrom all feloniesto feloniesinvolving moral turpitude. Compare ALA. CONST. art. VIII,
§ 182 (now repealed) with ALA. ConsT. art. VIII, 8 177 (codifying Amendment 579, which
repealed, inter alia, 8 182 to the 1901 Constitution). But, in the more than two decades since that
law was enacted, there have been multiple changes to revise Alabamas system of felon
disenfranchisement. A new restoration process—the Certificate of Eligibility to Register to
Vote—was enacted in 2003 and then revised in 2016, see Ala. Act No. 2003-415; Ala. Act No.
2016-387; Ala. Code § 15-22-36.1 (codifying the 2003 and 2016 Acts), and then the scope of
disenfranchising felonies was further limited with the passage of Ala. Act No. 2017-378, which is
underinclusive in listing felonies of moral turpitude for voting purposes, see Ala. Code 8§ 17-30-
30.1 (codifying Ala. Act No. 2017-378, as amended)®. While these developments should have
encouraged caution beforefiling (or continuing) thelitigation, Plaintiffs have responded by ssmply
trying to discover information about all of these developments. But the better view is that what
these different actors did a decade and two decades after the passage of the 1996 constitutional

amendment does not speak to the intent of the 1995 L egislature or the 1996 €l ectorate.*®

o For example, former Plaintiff Gileswas convicting of stalking, which the State Defendants
would expect a court to find involves moral turpitude as that phrase was used at common law, see
doc. 43 at 49, but which isnot included in Ala. Act No. 2017-378, see doc. 95 at 1-2.

10 The Supreme Court has explained: “ The legislative or administrative history may be highly
relevant, especially where there are contemporary statements by members of the decisionmaking
body, minutes of its meetings, or reports. In some extraordinary instances the members might be
called to the stand at trial to testify concerning the purpose of the official action, although even
then such testimony frequently will be barred by privilege.” Vill. of Arlington Heights v. Metro.
Hous. Dev. Corp., 429 U.S. 252, 268 (citations and footnote omitted; emphasis added). Here, we
have different decisionmakers.

10
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Secondly, Plaintiffs are fond are fond of saying that Counts 1 and 2 require atotality of the
circumstances anaysis. Seee.g., doc. 205 at 10-11 n. 6. The State Defendants do not believe that
atotality of the circumstances analysis is an invitation to an endless series of fishing expeditions.
Fed. R. Civ. P. 26(b)(2) still applies, and it demands that the Legislators motion to quash be

granted (and thus that the Magistrate Judge' s Order be upheld).

Respectfully submitted,

Steve Marshall
Attorney General

James W. Davis (ASB-4063153))
Deputy Attorney General

gMisty S. Fairbanks Messick

Winfield J. Sinclair (ASB-1750-S81W)
Misty S. Fairbanks Messick (ASB-1813-T71F)
Brad Chynoweth (A SB-0030-S63K)
Assistant Attorneys General

OFFICE OF THE ATTORNEY GENERAL
501 Washington Avenue

Post Office Box 300152
Montgomery, Alabama 36130-0152
telephone: 334.353.8674
facsimile: 334.353.8400
Jim.Davis@AlabamaAG.gov
Winfield.Sinclair@AlabamaAG.gov
Misty.Messick@AlabamaAG.gov
Brad.Chynoweth@A |l abamaAG.gov

Counsel for the State Defendants
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CERTIFICATE OF SERVICE

| hereby certify that, on April 17, 2020, | electronically filed the foregoing with the Clerk
of the Court using the CM/ECF system which will send notification of such filing to the following:
Armand Derfner (aderfner@derfneraltman.com); Danielle Lang
(dlang@campaignlegal center.org); James U. Blacksher (jblacksher@ns.sympatico.ca); Jessica
Ring Amunson (jamunson@jenner.com); J. Gerald Herbert (gherbert@campai gnlegal center.org);
J. Mitch McGuire (mcguire@mandabusi nesslaw.com); Mark P. Gaber
(mgaber @campaignlegal center.org); Michael E. Stewart (mstewart@jenner.com); Jason P. Hipp
(1hi pp@jenner.com); Jennifer  J. Yun (lyun@jenner.com); Molly Danahy
(mdanahy@campaignlegal.org); Christopher W. Weller (cww@chlaw.com); and, Marc James
Ayers (mayers@bradley.com).

sdMisty S. Fairbanks Messick
Of Counsdl
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Deposition of:
Win Johnson

July 10, 2019

In the Matter of:

Thompson, Treva, Et Al. Vs. State Of
Alabama, Et Al.
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Page 1

I N THE UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF ALABANA
NCRTHERN DI VI SI ON

TREVA THOWPSQON, et al.
Plaintiffs,

VS. ClVIL ACTI ON NO.
2:16: 783- ECM SMD

STATE OF ALABAMA, et al

Def endant s.

*x % % % % % * * * * *x *x *

DEPCSI TION OF W N JOHNSQN, taken pursuant to
stipulation and agreenent before Kristie
Pearson, Certified Court Reporter and

Comm ssi oner for the State of Al abama at
Large, in the Ofices of the Al abama Attorney
General's Ofice, 501 Washi ngt on Avenue,

Mont gonery, Al abama, on July 10, 2019,

conmmenci ng at approximtely 3:05 p.m

* % % % % * * * *x *x *x % *

Freedom Court Reporting
877-373-3660 A Veritext Company 205-397-2397
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APPEARANCES

FOR THE PLAINTIFF:

MS. DANIELLE LANG, ESQ.
Campaign Legal Center

1411 K Street NW, Suite 1400
Washington, DC 2005

Phone: 202-856-7911

Email: DLang@campaignlegal center.org

MS. MOLLY ELIZABETH DANAHY, ESQ.
Campaign Legal Center

1101 14st NW - Site 400

Washington, DC 20005

Phone: 202-736-2200

Email: MDanahy@campaignlegal.org

FOR THE DEFENDANT:

MS. MISTY S. FAIRBANKS MESSICK, ESQ.
MR. WINFIELD J. SINCLAIR, ESQ.

Office of the Attorney General

Page 4
STIPULATIONS

It is hereby stipulated and agreed by
and between counsel representing the parties
that the deposition of:

WIN JOHNSON

Is taken pursuant to the Federal Rules of
Civil Procedure and that said deposition may
be taken before Kristie Pearson, Certified
Court Reporter and Commissioner for the State
of Alabama at Large, without formality of a
commission; that objections to questions
other than objections asto the form of the
guestion need not be made at thistime, but
may be reserved for aruling at such time as
the said deposition may be offered in
evidence or used for any other purpose by
either party provided for by the Statute.

It isfurther stipulated and agreed by
and between counsel representing the parties
in this case that the filing of said
deposition is hereby waived and may be

O© 0O ~NO O WNPEF
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22 501 Washington Avenue 22 introduced at the trial of this case or used
23 Montgomery, AL 36104 23 inany other manner by either party hereto
Page 3 Page 5
1 Phone: (334)353-8674 1 provided for by the Statute regardless of the
2 Fax: (334)353-8400 2 waiving of the filing of the same.
3 Email: MMessick@ago.state.al.us 3 It isfurther stipulated and agreed by
4 Email: WSinclair@ago.state.al.us 4 and between the parties hereto and the
5 5 witness that the signature of the witness to
6 6 thisdeposition is hereby waived.
7 INDEX 7 * kK k k k k k k k k k%
8 EXAMINATION OF WITNESS 8 WIN JOHNSON
9 BY MS. DANAHY .......cccce 5131 | 9 The witness, after having first been
10 BY MS MESSICK.......ccociiiirrine 124 |10 duly sworn to speak the truth, the whole
11 11 truth, and nothing but the truth, testified
12 EXHIBITS 12 asfollows:
13 PLAINTIFFS EXHIBIT 13 EXAMINATION
14 Exhibit 1....Committee Minutes................ 33 |14 BY MS. DANAHY:
15 Exhibit 2....12/09/15 Memo.................... 52 |15 Q. Good afternoon, Mr. Johnson. We've met, but
16 Exhibit 3....0/13/16 Memo.................... 87 |16 canyou please state your name for the
17 Exhibit 4...Email........ccccovevnrnnnns 89 17  record?
18 Exhibit 5....Emails........ccccceruernenne. 112 18 A. Winthrop Edward Johnson, but | go Win
19 Exhibit 6....Emails.........cccceruennene. 112 19  Johnson.
20 20 Q. My nameisMolly Danahy and I'm an attorney
21 21 for the Plaintiffsin this case.
22 22 Have you been deposed before,
23 23 Mr. Johnson?
2 (Pages2-5)
Freedom Court Reporting

877-373-3660

A Veritext Company

205-397-2397
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Page 6
1A. Yes
2 Q. And about how many times would you say?
3 A. I only remember once. It wasalong time
4  ago.
5 Q. And wasthat alsoin acivil case?
6 A. Yeah.
7 Q. During the deposition I'll be asking
8 questions and the court reporter has to be
9 ableto hear what we're saying and record my

10 questions and your answers. So it's
11 important that we not speak over each other.
12 Isthat okay?

13 A. Finewith me.
14 Q. Andjust try and let me finish my question

15  before answering and I'll do my best to not
16 interrupt your answers as well.

17 And then it's also important -- | see

18 that you're nodding -- to give verbal

19 answers.

20 A. Yes, itis.

21 Q. So please make sure that you answer yes or

Page 8
1 MR. SINCLAIR: | started without you.
2 Just preliminaries.
3 MS. MESSICK: Okay.
4 MR. SINCLAIR: Usud stipulations?
5 MS. DANAHY: Yes.
6 Q. Asl wassaying, Ms. Messick may object to a
7 question that | ask you. If she does that,
8 unless sheinstructs you not to answer, you
9 should go ahead and answer the question once
10 she's made the objection on the record.
11 A. Okay.
12 Q. Now, Mr. Johnson, are you taking any
13 medications that would impact your ability
14  to answer metruthfully today?
15 A. No.
16 Q. Andisthere any other reason you wouldn't

17  beableto answer my questions truthful
18 today?
19 A. No.

20 Q. Mr. Johnson, can you please describe your
21  educational background for me.

2 Q. Andthenif | ask you a question and you
3 don't understand, please feel freeto ask me
4  toclarify and | will do my best to do that.
5 Okay?
6 A. Okay.
7 Q. And unlessyou tell me otherwise, I'm going
8 toassume that you understand the question
9 thatl'veasked you. Okay?
10 A. Okay.

11 Q. We can take breaks if you need one whenever
12 youwant. All | ask isthat you finish

13  answering the question that | pose before we
14 gotoabreak. All right?

15 A. That'sdl right.

22 no rather than using head shakes or uh-huh 22 A. Could you be more specific?
23 or huh-hu or things of that nature. Okay? 23 Q. Sure. Where did you go to college?
Page 7 Page 9
1 A. Okay. 1 A. University of Alabama. | got an

2 undergraduate degree in English, premed,

3 minor in German, and then went to law school
4  a the University of Alabama, graduated from

5 therein 1987 the bottom of my class.

6 Q. And how are you currently employed?

7 A. | am self employed.

8 Q. And how long have you been self employed?
9 A. It'shard to say because I've had part-time

10  work mixed with self employment, but I'll
11 just say for now, approximately ayear and a
12 half.

13 Q. Okay. And what kind of part-time work do
14  youdo?

15 A. Wéll, | don't do any part-time work now, but

16 Q. Andthen Ms. Messick may -- 16  back ayear ago | did. | worked for a
17 MS. DANAHY: Should wetakeabreak? |17 company that tried to get government
18 (Whereupon Ms. Messick entered the 18 contracts. Mainly it was a meta supply
19 deposition room.) 19 business. And | was helping them with their
20 Q. Ms. Messick may object to questionsthat I'm | 20 legal contract work, seeking opportunities
21  askingyou. 21  withthefederal government, drafting bids,
22 MS. MESSICK: I'm sorry. Did you start 22 bid documents for the company, thingslike
23 without me? 23  that.
3 (Pages6-9)
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Page 10
1 Q. And do you have a solo practice, then, that

2  you--
3 A. Oh, yeah. That was another thing | did.

4 Butitwasvery part time, so | quit doing

5 it

6 Q. Allright. Andwhat would you describe as
7  your current job duties to yourself as your

8 ownemployer?

9 A. Wdll, | drive Uber and Lyft. | give people
10 rides.
11 Q. Okay. Do you do any legal work currently?
12 A. Not now, but, | mean, if somebody wanted to,

13 I could. I'mlicensed herein Alabama. If
14  anything comesaong I'd like to do, I'll do
15 that.

16 Q. And do you do any volunteer work currently
17  or anything like that?

18 A. Yeah, alittle bit. Church. Not much. |

19 can.

20 Q. Prior to the period where you were self

Page 12
1 derivesfrom?
2 A. Wdll, it depends on who you ask, doesn't it?
3 Q. Inyour opinion, though.
4 A. Inmy opinion?
5 Q. Uh-huh (positive response).
6 A. Well, okay. I'll list asmany as| know.
7 Q. Okay.
8 A. There are philosophical bases. There are
9 natural basesasin peoplelook at the
10 natural world and say we can see law there,
11 or mordity. Ultilitarian purposes. There's
12 theutilitarian school that saysif morality
13  advancesthe-- | guessthe most benefit for
14  the most people, then that's a moral thing.
15 | mean, there's so many sources, it's hard
16 tolist them.

17 Q. Sure. No. That'sfair.

—

18 And then prior to your employment with
19 The Foundation For Moral Law, where were yo
20 employed?

5 TheFoundation For Mora Law isand what it
6 does?
7 A. It represents people for religious liberty

21  employed or doing part-time work, what was | 21 A. Well, | was working on my own trying to
22 your last employment? 22 figure out what | wanted to do with my life,
23 A. | waswith The Foundation For Moral Law asa23  sol'mgoing to just say | wasn't -- | was
Page 11 Page 13
1 staff counsel from April 2017 until about 1 kind of employed. | wasworking on stuff
2 October or November '17. So only about six 2 that | thought might lead to employment,
3  months. 3  either self employment or other. But it
4 Q. And can youtell mealittle bit about what 4  really didn't pan out like | wanted.

5 Q. And wasthat during the period when you
6 had--
7 A. That wasfrom November of '16 until April of

8  purposes and seeks to advance what they 8 '17. Sol wasjust enjoying not having to

9  consider to be the moral foundation of the 9 answer to anybody. Doing my own thing.
10  country, moral law. 10 Playing around with all kinds of ideas.
11 Q. How would you define moral law? 11 Q. Sure. We'rejust going to keep working
12 A. How would | define moral law? 12 backwards here. So prior to that period
13 Q. Uh-huh (positive response). 13 that started November 2016, how were you
14 A. For the foundation or for myself? 14  employed?
15 Q. Bothif you don't mind. 15 A. | worked asthe director of the Legal
16 A. I'd rather not speak for the foundation 16 Division of the Alabama Administrative
17  sincel'm not employed there anymore. | 17  Office of Courts.
18 guess| can speak for mysdlf. It'sthe law 18 Q. And how long were you in that position?
19 that's not necessarily governed by the 19 A. From January 2013 to November 3, 2016, so
20 dtatute, constitution, case law. It's 20  threeyears, ten months.
21  something outside of the official government | 21 Q. And what were your job duties generally
22 sourcesof law, | guess you would say. 22 whileyou were at the Administrative Office
23 Q. And where would you say that moral law 23 of Courts?
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Page 14
1 A. It was numerous, but the main thing | think

2 y'dl would beinterestedinis| assisted
3 thedirector who was charged, as well asthe
4  entire organization was charged, with
5 liaising with the legislature and the
6  executive branch to make sure that the legal
7  system of Alabama, the court systemin
8 particular, was not injured. | can't
9 remember the official constitutional and
10 statutory wording. Basically to protect the
11 laws of Alabamafrom the system being
12  undermined, as well asto ensure that the
13 courts have enough budget, sufficient
14  budget, things like that.

15 Q. Sure. What kind of things were you charged

16  with, what -- with preventing from

17  undermining with? What were the sources
18 that you needed to protect the judicial

19 systemfrom?

Page 16
1 Q. Sure. What sorts of written products did?

2 You createin the course of your work at
3 Alabama Office of Courts?
4 A. Lega memos, rules, of course different
5  departments, analyses of contracts.
6  Anything that required awritten legal
7  opinion that the AOC needed.
8 Q. Didyou aso create emails?
9 A. Oh, yeah.
10 Q. Handwritten memos or Word documents, any of
11  those?
12 A. Yes.
13 Q. And then you were served a subpoenato be
14  heretoday; isthat right?
15 A. Yes.
16 Q. And that subpoenaasked for certain
17 documents. Did you bring those with you?
18 A. I did not, because | don't have any.
19 Q. You do not have any. Can you tell me what

20 A. Nothing in particular. Asalawyer, | was 20  process happened to -- that you went through
21  expected to understand that there are 21 to collect documents or search for any
22 certain things you don't want to go wrong. 22 documents that might have been responsive to
23 Likeif legislature did something insane 23 thissubpoena?
Page 15 Page 17
1 likedo away withright to trial by jury -- 1 A. Wedll, I did check my computer just to make
2 justto state an extreme example -- 2 aure | dready knew there was nothing
3 obviously, we would step in and say, whoa, 3 there
4  that'scrazy. Don't do that. 4 Q. And wasthat your personal computer?
5 Q. Canyou think of an example during your time| 5 A. Well, | just had storage devicesthat | had.
6 therethat may bealittle less hypothetical 6 Yeah, it wasmy personal computer.
7  orextreme of -- 7 Q. But those are personal rather than
8 A. Oh, my goodness. Now you're asking for a 8 government issued?
9 lot of memory and work here. Well, the 9 A. Correct.
10 budget was a continuing battle. The court 10 Q. And did you have those personal storage and
11  system of Alabamawas dependent entirely on |11 computer -- Were those in your -- Were those
12  thelegidature's beneficence. Even though 12 the computer that you were using in your
13  there'saConstitution provision that says 13  persona life during the time you werein
14  that they are supposed to be -- the courts 14  the Governor -- or in the Administrative
15 aresupposed to be fully and adequately 15  Office of the Courts?
16 funded, it's always been abattle for as 16 A. Actualy not. | got a new computer since
17 long asI've been associated with the legal 17  then. | rarely use my persona computer for
18 system of Alabama. The courts don't get 18  work product. It might be something I did
19 funded asmuch asthey would likeand need. |19 at home--
20 Sothat could lead to areal problem if the 20 Q. Sure.
21 courtsaren't fully funded. That's the most 21 A. -- onarareoccasion just because | didn't
22 prominent example that was alwaysanissue |22  want to go to the office at night.
23 forus. 23 Q. When you did work at home on your personal

5 (Pages 14 - 17)

Freedom Court Reporting

877-373-3660

A Veritext Company

205-397-2397



Case 2:16-cv-00783-ECM-SMD Document 209-1 Filed 04/17/20 Page 7 of 59

Page 18
1 computer, would you then transfer whatever

2 that work was to a government -- to your
3 work-issued laptop or --
4 A. If needed, yes.
5 Q. -- something likethat? So it wouldn't
6 exist gtill on your laptop today iswhat
7 you'resaying?
8 A. Oh, I'm not saying that.
9 Q. Or your computer?
10 A. No. There are some things still.
11 Q. Fromyour time --
12 A. Fromthetimeat AOC, yeah.
13 Q. But they were not relevant to this --
14 A. Correct. Nothing relevant to this.
15 Q. When you were working at the Administrative
16  Office of Courts, did you have a government
17  issued e-mail that you used?
18 A. Yes.
19 Q. And did you aso have apersona e-mail at
20 thattime--
21 A. Yes.
22 Q. -- that was not government issued?
23 Did you ever use that persona e-mail

Page 20
1 likethat from your timewith the

2 Administrative Office?

3 A. If I did-- | don't remember doing that --

4  itwaslong ago thrown away.

5 Q. And did you look for anything like that on
6  your personal --

7 A. Yes. | didn't find anything relevant to

8 thiscase

9 Q. Areyou familiar with the topic of the
10 litigation that we're all here for today?
11 A. Alittle.
12 Q. Inyour own words, can you describe what the
13 litigation is about?
14 A. Thereisan assertion that in drafting the

15 legidation -- Thiswould only be part of
16 thelitigation that | know about.

17  Legidation defining crimes that would be
18 considered in thelist of moral turpitude
19 typecrimes. Therewas adiscriminatory
20  purpose, effect, something like that.

21  That'sthe best | can do.

22 Q. Do you do any work on felony
23 disenfranchisement issuesin your current --

Page 19
1 for work?

2 A. | believe so, yeah.

3 Q. And in the course of looking for documents
4 inresponse to the subpoena, did you look at
5  your personal e-mail aswell?

Page 21
1 inyour current life, | suppose?

2 A. No, | don't.

3 Q. No, you do not.

4 Can you tell me why you left the
5 Adminigrative Office of Courts?

6 A. No. 6 A. | didn'tleave. | wastold to leave.

7 Q. Do you think that maybe you could do that? 7 Q. And why was that?

8 A. | could if you are asking me to. 8 MS. MESSICK: Object to the form.

9 Q. I amasking you to, yes. 9 A. Well, | was asked to go up and see the
10 A. But I'll say this. | don't think anything 10 acting chief justice, Lyn Stuart, and |
11 relevant tothiscaseisonit. But | will 11 thought | would be talking to her about
12 check. 12 different legal issuesthat the chief
13 Q. That would -- We would appreciate that. 13 justice would be interested in like process
14 And then | assumethisisthe case. 14 of impeachment of the Governor. That was at
15 Butyoudon't have accessto your government | 15  stake at that time. And | had been keeping
16  issued e-mail anymore or anything? 16  track of the committees that dealt with
17 A. No. It wasshut off automatically by our IT |17  that. Sol thought, well, maybe she wants
18 people before | had a chance to barely ook 18 totalk about that, because | had been
19 ait-- 19  sending her emails about what | had found at
20 Q. That sounds about right. 20 these committee meetings.
21 A. -- as| was shown the door. 21 And | showed up in her office and there
22 Q. Other than electronic documents, did you 22 was another justice sitting there, Jim Main.
23  retain any hard copy documents or anything 23 | sat down and we joked about -- | forget
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Page 22
what we joked about. | think | had a beard

or something at the time. We were joking
about that. And then she said she couldn't
work with me and | wasto leave. No
explanation. But fifteen minutes before my
appointment, my boss was told the same
thing.

OO, WDNBR

7

Page 24
1 crimes, if you were able to obtain afull

2  pardon, you would regain theright to vote?
3 A. | believe so, yeah.

4 Q. | just wanted to clarify for the record.

5 Can you again explain to me in your own
6  wordswhy you're here today?

7 A. Weéll, because | was legal director of the

10 costs, fines, and then they are allowed --
11  some-- some, not al -- are allowed to then
12  petition the Board of Pardons and Paroles
13  for reinstatement of their rightsasa

14  citizen of Alabama, which includes voting
15 rights.

16 However, some -- | think those were
17  based on the constitutional portion. |

18  could be wrong there -- they can never --
19 Like, I think, there are some crimes that
20 you can't even petition for that. You lost
21  your voting rights forever. | couldn't list
22  those, though, for you.

23 Q. Andisit your understanding that for those

8 Q. And who was your boss at that time? 8 AOC and | worked on a committee that
9 A. At that time, Rich Hobson. 9  Secretary of State Merrill had set up. |
10 Q. Rich Hobson. 10 wasn't really amember. | went on behalf of
11 Y ou were at The Foundation for Moral 11 my boss, Rich Hobson, and | participated and
12 Law you said for six months; is that 12 attended the meetings. | was dealing with
13  correct? 13 the disenfranchisement of felons under the
14 A. Yes. 14  lawsof Alabama based on the legislation
15 Q. Why did you leave the foundation? 15 that was being drafted and proposed to list
16 A. Lack of funding. 16 moral turpitude crimes.
17 Q. Sure. 17 Q. And you've been noticed as awitnessin this
18 A. It'sasmall operation. 18 case by the defendant; is that correct?
19 Q. Okay. And isthat foundation till open, to 19 A. | believe so.
20  your knowledge -- 20 Q. Andisyour understanding of why you're here
21 A. Yes 21  today based on your conversation with the
22 Q. -- and operating? 22  defendants or defense counsel or how did you
23 Can you explain to meinyour ownwords |23  cometo that understanding?
Page 23 Page 25
1  how the current system of felony 1 A. Yes. Conversation with defense counsel and
2  disenfranchisement worksin Alabama? 2  the subpoena.
3 A. Again, my memory. | haven't kept up with 3 Q. And who wasit that first reached out to you
4  that until recently looking at the materials | 4  about this case?
5 | wassent. 5 A. Ms. Messick.
6 A person convicted of aparticularly -- | 6 Q. And are you represented by the State
7 adisquaifying disenfranchising felony, has 7  Attorney General's Office in this matter?
8 toservetheir timeandthenalso hastopay | 8 A. I don't believe so.
9 therinitial, upon conviction, court fees, 9 Q. When did you first speak with Ms. Messick?

10 A. I don't know. It was monthsago. When -- |
11 don't know. It was monthsago. It wasthis
12 year though, | believe.

13 Q. And how many conversations would you say

14  you've had with defense counsel prior to
15 today --
16 A. Two.

17 Q. -- about this matter?

18 A. You mean except for the request that | delay
19  my deposition today? Really two.

20 Q. And can you describe the conversation that
21 you had with Ms. Messick when she first

22  reached out to you?

23 A. Just explaining the general outline --
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Page 26
Basically what I've explained to you, about

me and about the case. She probably -- |
can't remember everything that was said.
But it was just about the general nature of
the case, my involvement with the committee,
the Secretary of State Merrill set up and
that | would probably -- probably, not
necessarily -- absolutely be awitness.

9 Q. And you had a second conversation you said
10 with Ms. Messick or --
11 A. Oncethedeposition -- Yeah, | got told

00 ~NO Ol WNPR

12 there would be a deposition.

13 Q. And did you have any substantive

14  conversation about your testimony or what
15 facts?

Page 28
1 Q. Andwhen were you first made aware of the

2  existence of the Exploratory Committee?
3 A. | can't giveyou adate, but it was when

4  Dr. Hobson, the director, was notified about
5 it. | think he mentioned to me that he
6 wouldlike meto go. He's pretty busy. And
7 | happento be alawyer, since it was about
8  drafting somelegidation dealing with
9 crimesinvolving moral turpitude.
10 Q. Didyou have any criminal law background
11 before?
12 A. Yes.
13 Q. Canyou kind of describe your background in
14 crimina law?

15 A. I wasan Air Force JAG, active duty for six

6 A. Yes.

7 Q. Didyou do any other work to prepare for
8  your deposition?

9 A. No.

10 Q. Didyou have any other conversations with
11  defense counsal or defendantsin this case,
12 whether to prepare for this deposition or

13  generaly, about the mattersin this

14  litigation?

15 A. No.

16 Q. You mentioned that you served on a committes

17  related to felony disenfranchisement. Are

18 you referring to the Voter

19 Disenfranchisement and Restoration of Voting
20 Rights Exploratory Committee?

21 A. That sounds like the full name.
22 Q. Doesthat sound about right?

16 A. No. Toldtotell the truth. 16 years, and at that time, a Reservist Air
17 Q. And did you get a sense from Ms. Messick of | 17 Force JAG for about 27 years. And, of
18  what defendant's goals were for your 18  course, court-martialsinvolve criminal law.
19 testimony or -- 19 | didthat during my active duty time. And
20 A. Defendant's -- 20  thenwe have what's called nonjudicial
21 Q. -- what they wanted you to establish? 21  punishment, which doesn't involve going to
22 A. No. 22  court. Itisaform of disciplinary action
23 Q. And then were you provided with documentsto23  that involves violations of the Uniform Code
Page 27 Page 29
1 review in preparation for your deposition? 1 of Military Justice, which is criminal.
2 A. Yes 2 Sofor 28 years| wasinvolved in criminal
3 Q. And can we get acopy of those? 3 law inthe Air Force.
4 And did you, in fact, review those 4 | also did some brief representations
5 documentsin preparation for today? 5 of defendants acouple of timesin my life
6
7
8

216 A. Attending the meetings, representing AOC and

23 A. Close enough.

asalawyer herein Alabama. So my civilian
criminal law experienceis brief or small,
but it does exist.

9 Q. And| believe you testified that you were
10 not actually a member of the committee, but
11  that you represented --

12 A. Thedirector.

13 Q. Director Hobson?

14 A. Correct.

15 Q. What did that involve?

17  thecourt system again. Yeah. That'sit.
18 Q. Do you know when the Exploratory Committex
19 first convened?

20 A. Wasit Octaber of 2015, perhaps, I'm
21  thinking. And that's based purely on --
22 refreshing my memory -- documents.
23 Q. Didyou attend that October meeting?

3%
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Page 30
1 A. | believe so, yes.

2 Q. Doyou know if anyone was taking notes at
3  that meeting? Do you recall?
4 MS. MESSICK: Object to the form.
5 A. I'msorry. | don't.
6 Q. And approximately how many times did the
7 committee meet?
8 A. | only remember a handful. So fiveor less
9 that | remember.
10 Q. Who decided on the make-up and participation
11  of the committee?
12 A. | don't know the answer to that.
13 Q. What was your understanding at the time of
14 the purpose of the Exploratory Committee?
15 A. To expand the number of ex-inmateswho could
16  vote, toincrease.
17 Q. Increase?
18 A. Oh, yeah.
19 Q. And by that you mean to --
20 A. To enfranchise them instead of
21 disenfranchising them.
22 Q. Sure.
23 A. That was my understanding.

Page 32
shouldn't, and it would result in aless

expansive definition, because vagueness can
result in expanding things. And that was
everybody -- Well, | can't speak for
everybody. That was my concern. | know of
others that was their concern.

7 Q. Okay.

8 A. | believe that was Secretary of State

9  Maerrill'sconcern that maybe people were
10  being disenfranchised that shouldn't be.
11 Q. Okay. So would you say that your

OOk, WNPE

12 understanding of time was that there was not
13  aclear definition of which crimes

14  congtituted moral turpitude?

15 MS. MESSICK: Object to the form.

16 A. | wouldn't say that. | would say there was

17  alot of disagreement about what were the
18 crimesthat should be considered moral
19  turpitude.

20 Q. So did you understand that there -- despite

21  the disagreement, then there was a clear
22 definition of crimes that should be
23 considered crimes of moral turpitude?

Page 31
1 Q. And what were the means the committee was

2 exploring for being able to do that?
3 A. Well, obvioudly the legislation that was

Page 33
1 MS. MESSICK: Object to the form.

2 A. Well, if | asked somebody on the street that
3 had some knowledge of the definition of

4  proposed, that was drafted. And everybody 4  moral turpitude, they probably had alist.

5 had -- The State of Alabama had had an issue 5 It wouldn't necessarily be the right one,

6  with the definition of moral turpitude for 6  butit could be clear.

7 years. Therewere disagreements betweenthe | 7 Q. Do you think voter registrars in Alabama at

8 atorney generd's office, the 8 that time could tell you which crimes

9 Adminigtrative Offices of Courts, the 9 constituted crimes of moral turpitude?
10 Governor'soffice. And everybody felt like 10 MS. MESSICK: Object to the form.
11 there wasvagueness of somekind that needed | 11 A. Again, that'salittle bit beyond my
12 tobeclarified since nobody could really 12 knowledge.
13 agreeonit. | mean, I'm not saying that 13 Q. Didyou produce any materials at any time
14  wasn't -- that was aways the case, but at 14  for presentation at the committee?
15 leadt at that time that had been the case. 15 A. | can't say thisfor sure, but | may have
16 And so that was also -- That was the 16  produced, brought with me, to the meeting a
17 ideathat if we could narrow it downto a 17  list that aformer legal director back more
18  gpecific definition of certain crimes, then 18 than adozen years ago had drafted.
19 it would be clearer for everyone involved, 19 Q. And wasthat list drafted by Griffin Sikes?
20  both people facing criminal punishment and 20 A. Yes. But | honestly don't remember.
21  the court system and the Board of Pardons 21 Q. Sure.
22  and Paroles and the Board of Registrars so 22 I'm going to show you what I'm marking
23  they could know who should vote and who 23 now as Exhibit 1.

9 (Pages 30 - 33)
Freedom Court Reporting

877-373-3660

A Veritext Company

205-397-2397



Case 2:16-cv-00783-ECM-SMD Document 209-1 Filed 04/17/20 Page 11 of 59

Page 34
(Plaintiff's Exhibit Number 1 was marked

1
2 for identification.)
3 Q. Now, looking through this-- I'll giveyou a
4  chancetoreview it, but it appearsto be a
5  packet of materials that was produced by or
6 tothe Exploratory Committee; is that
7  correct?

8 MS. MESSICK: Object to the form.

9 A. Itlookslikeit.
10 Q. And do you recognize these documents?
11 A. Yes.
12 Q. Now, the first document here on the very
13 first pageit references a November 18,
14 2015, meeting; is that correct?
15 A. Yes.
16 Q. Inflipping through there, there doesn't

Page 36
people | know. And then there was some

other people from other organizations,
nongovernmental aswell as government.
Got the idea of what the purpose of the

committee was thereto do. And like said,
the purpose was clear to me. We needed to
clarify moral turpitude and make sure people
who should vote be able to vote that maybe
couldn't vote at that time.

Q. And at the October 15th meeting, did that

O© 0O ~NO O WNPEF

=
o

11 purpose-- did it -- wasit clear -- Strike

12 that.

13 Was the understanding from the October
14  15th meeting that part of the purpose of the
15 Exploratory Committee wasto look at the
16  rightsrestoration process aswell?

17  seemto be arecord of the October 15th 17 A. Oh, | don't know. | don't know if that
18 meeting; isthat correct? 18  became part of its goal in the meantime
19 A. Wadll, | don't know -- | mean, in the packet, 19  because-- Okay. You'rerefreshing my
20  yeah, there doesn't seemto be. I'm not 20 memory with these questions.
21  saying there weren't any, but | don't see it 21 So let's say it started -- I'm just --
22  here. 22  I'mnot saying thiswas al there was at the
23 Q. Can you describe to mewhat happened at the | 23 beginning. I'm just saying based on my
Page 35 Page 37
1  October 15th meeting? 1 memory. Let'ssay for amoment al we
2 A. I'veread thisbefore | came here today and 2  wanted to do was make sure there was alaw
3 | said, okay, yeah, that's what happened and 3 passed that limited the number of moral
4 | can't add anything to what the minutes 4 turpitude crimes and that hopefully that
5 sy. 5 wouldn't disenfranchise people. And
6 Q. I'msorry. Just to clarify. I'm referring 6  during -- As meetings occurred, we realized,
7  tothe October 15th meeting -- 7  wait aminute, part of this ought to be
8 A. Oh, that'sright. 8  gpeeding up the process of the restoration
9 Q. -- whichwedon't -- 9  of rights, unless you were to go the way of
10 A. I'msorry. I'mlooking at the November 10 some who advocated for automatic
11 18th. 11  restoration. Anything short of that -- We
12 October 15th. Well, that was an 12 dl wanted to speed up the processif we
13 opportunity to get to know the other 13 could.
14  committee members alittle bit. | sat next 14 So | can't say that was the initial
15 to Mr. Glasgow. We struck it off right 15 goal, but it became agoal, just because the
16 away. We had agood time talking to each 16 goal was, like | said, to make sure we
17  other. He'saneat guy. Hetold me his 17  didn't disenfranchise too many people or
18  story. Interesting. 18  werewrongfully disenfranchised people.
19 There wasacircuit clerk from a 19 Q. Soyou've testified that the purpose of the
20  southern Alabama County, Summer Scruggs, |20 committee was to limit the number of crimes
21  asothere. Judge Jolley from North 21  that are defined as crimes of moral
22  Alabama. And then the othersfrom 22 turpitude?
23  different -- Those are the AOC related 23 A. Correct. Because with vagueness you have
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Page 38
potentialy unlimited.

1
2 Q. I'dliketo ask you a couple of questions

3 about some of the other folks who attended

4  thismeeting. If we can turn now to the

5 November 18th minutes. There's one person
6 inparticular -- You've described several of

7  the peoplethat are on thislist, but

8 there€'sone gentlemen, Mr. Quin Hillyer, who
9 isdescribed asafreelance journalist. Do

Page 40
Courts and the commi ttee would somehow hurt

1
2 thebottom line?

3 A. Court costs and fees, that's areal

4  controversial issue. But the bottom lineis

5 that the court system of Alabamaisthe

6  biggest money maker of the State of Alabama
7  for the State of Alabama. The courts don't

8  get tokeepthat money. They send it to the

9 generd fund. It'spart of our bargaining

9 position of the Administrative Office of
10  Courts should be?
11 A. Yeah. Don't let the court's money get hurt
12 inany way whatsoever. That was his mantra
13 for anything dealing with the legislature.
14  We can't afford to lose a penny.
15 Q. And so was your understanding that this
16 committee was legidative in nature?
17 MS. MESSICK: Object to the form.
18 A. That was not my understanding. My

19  understanding wasthat it would be providing
20 input to the legidature, but not
21 legidative.

22 Q. Why would Mr. Hobson be concerned that the
23 involvement of the Administrative Office of

10  you know Mr. Hillyer? 10 with the legislature because we have no real
11 A. I didn't know him until I met him at the 11 power. We'renot at the bargaining table.
12 meeting. 12 Likethe governor can veto. The
13 Q. And do you know anything about his 13 legidatures can vote against or vote for
14  background? 14  things. We'rejust there to say please help
15 A. I redly didn't know him and | still don't. 15 usstay operational. And so one of our
16 Q. Do you know why he was invited to be a 16  bargaining chipswasto say, Look, we
17  member of the committee? 17  providealot of funding for y'all. We
18 A. No. 18 should get at least something proportionate
19 Q. Now, you werethere representing Mr. Hobson| 19 of that. Y'al should be funding us
20 who wasyour boss at thetime. That's what 20 adequately according to the -- Besides the
21 you'vetestified. Do you ill currently 21  congtitutiona duty, the fact that we're
22 haveany relationship to Mr. Hobson? 22 helping out the general fund. Sotorelieve
23 A. Yeah. He'safriend of mine. 23 someone of having to pay court costs, fees,
Page 39 Page 41
1 Q. Afriend. And did he have any other 1 andfineshurtsthe courts, if not directly,
2 involvement with the Exploratory Committee 2 indirectly.
3  other than asking you to go? 3 Q. Okay. Soisit the position of
4 A. No. 4 Adminigtrative Office of Courtsthat -- or
5 Q. Didyou report back to him on the -- what 5 wasit at that time that requiring people to
6 wasdiscussed at the meeting? 6 pay their court costs and feesasa
7 A. Yes. 7  condition to the reinstatement of their
8 Q. Did he give you feedback on what the 8 voting rights, was that a position that the

9 AOC supported?
10 A. Yes.
11 Q. And that would be because, as you've

12  described, those court costs and fees are
13  important to the AOC in terms of its ability
14  tobargain with the legislature for funding?

15 A. Yes.
16 Q. And can you explain why the position -- what

17  therelationship between voting rights and
18 payment of court costs and fees? Can you
19  explain why those two are related?

20 MS. MESSICK: Object to the form.

21 Q. Go ahead.
22 A. Areyou asking for my pena philosophy?
23 Q. Sure, if you'rewilling to giveit.
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Page 42
1 A. Wéll, again, | can't say thisisthe
official position of AOC at that time or
now. If you are finished with your criminal
sentence in prison and you don't pay your
court costs, fines and fees, you're not
really showing responsible citizenship and
we want responsible citizens voting, |
think. That's a personal opinion.
Q. So you describe that as a penal philosophy.
10 Doesthat mean that you see court costs,
11 finesand fees asrelated to punishment?
12 A. No. It'sjust like any debt, responsible
13 debt.
14 Q. And then, again, can you explain why -- how

2
3
4
5
6
7
8
9

15 someone'svoting rights are related to
16  whether they pay their fines and fees?
17 MS. MESSICK: Object to the form.

18 A. WHlI, that is -- Since the court costs,

Page 44
1 Q. Well, let merestate. Should someone who
2 hasnever been convicted of acrime, but
3 owes money to the State of Alabamaand has
4 not paid that money off, should they be
5 alowed to vote?
6 A. | can't answer that.
7 Q. Why not?
8 A. | can't. | haven't even thought about it.
9 It'sthefirst timeit's ever been presented
10 tome, theidea | wouldn't want to speak
11  too quickly.
12 Q. Would you say that someone who owes money to

13  the State of Alabamawho hasn't been

14  convicted of afelony has shown some lack of
15 character?

16 MS. MESSICK: Object to the form.

17 A. | don't want to say that.
18 Q. Earlier you described someone who -- with a

19 fines-- Finesare part of the punishment, 19  felony conviction who still owes fines and
20 thesentence. Court costsand fees are not. 20 fees, asnot having shown themselves to be
21  However, as aperson under criminal 21 responsible until they pay those fines and
22  sentencing, | have put the State of Alabama 22 feesoff. Isthat an accurate statement?
23  tothetask, to the labor, of prosecuting me 23 A. Yes.
Page 43 Page 45
1  because | committed acrime or crimes. That 1 Q. Does someone who otherwise has debt that
2 | would have to pay for that expense, at 2 they have not yet paid off, does that show a
3  leastin part -- Obviously it wouldn't cover 3 lack of responsibility on their part?
4 theentire cost, unless we're talking about 4 MS. MESSICK: Object to the form.
5 ahugefineand court costs. It's part of 5 A. Yes
6  my responsibility as acitizen to say, yeah, 6 Q. So your position would be that anybody with
7 | take ownership of what | did. | am 7 outstanding debt is somehow irresponsible?
8 responsible and | want to show the State of 8 MS. MESSICK: Object to the form.
9  Alabamal am now aresponsible enough 9 A. No. | wouldn't say that.

10  citizen to pay my debts and do everything 10 Q. Canyou clarify when someone with

11  elsearesponsible citizen does. It's not 11  outstanding debt has displayed alack of

12 thatit's part of the punishment, but it's 12 responsibility and when someone with

13 hardto disengage it from that -- | want to 13  outstanding debt has not displayed alack of

14  show you I've learned my lesson and that | 14 responsibility?

15 canbeagood citizen. It's hard to unlink. 15 MS. MESSICK: Object to the form.

16 Q. Should people who otherwise owe money to the 16 A. Wadll, | think as a society we expect them to

17  State of Alabama but who haven't been 17  pay their debtsontime. That's responsible

18  convicted of afelony and have not paid off 18 behavior, to pay your debts on time.

19 that obligation be allowed to vote? 19 Q. Soto the extent someone -- Strike that.

20 MS. MESSICK: Object to the form. 20 | want to call your attention to part

21 A. Now you'retrying to expand the list of 21  of the meeting that was from the November

22 moral turpitude crimes. | wouldn't want to 22 18,2015 meeting. Again, that first page.

23 dothat. 23 Andwe're actually going to go to page 2 of
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Page 46 Page 48
1 theminutes. 1 todefinemora turpitude?
2 Now, it looks like -- The minutes 2 A. | can't say that, no.
3 represent that there was a discussion about 3 Q. But you felt that you could not decide which
4  whether or not court fines, fees and costs 4  crimes constituted crimes of moral turpitude
5 should be included in the requirements for 5  without an understanding of the history of
6 reinstatement; isthat correct? 6 theterm?
7 A. Yes. 7 A. | thought it would help.
8 Q. And did the -- Did you as arepresentative 8 Q. Okay. Inyour own words, what isthe
9 for the Adminigrative Office of Courts take 9 history of the term moral turpitude as it
10 aposition on that during that discussion? 10 relatesto voting in Alabama?
11 A. Yes. 11 A. Wéll, | don't claim to be an expert on the
12 Q. And what wasthat position? 12 history of theterm moral turpitude. | did
13 A. That for aperson to be restored to full 13 learn alittle bit during the process that
14  citizenship rights, including voting, they 14 wasgoing on. | wasalittle bit surprised
15 should pay all their court costs, fines and 15 thatit'snot that old of aterm. So moving
16 feeseven after their sentence of 16  backward in time, you're dealing with kind
17  imprisonment has been served and probation |17  of an evolution backwards of aview of
18 and parole. | think that was part of it, 18 morals, mora law, that we talked about
19 too. 19 ealier.
20 Q. Sure. At that time that was not just your 20 So if you go back, | guess, to -- |
21  personal view, but also the view of the 21  guessyou would call it the early modern
22  Administrative Office of Courts? 22  period, which | would say isin the 1500s to
23 MS. MESSICK: Object to the form. 23 1700s maybe -- | could be wrong with that.
Page 47 Page 49
1 A. | didn't say that was my personal view. 1 I'mnotahistorian. If you go back to that
2  That wasthe position of the Administrative 2  time, they didn't use the term moral
3  Office of Courts. 3 turpitude, but they used other terms.
4 Q. Okay. Moving towards the -- I'm sorry. 4  Latin, malain se and malaprohibita. Mala
5 Let'sgo back to thefirst page. At the 5 insecrimeswerethe mora -- the
6  bottom of thefirst pageit states that you 6  objectionable crimes that areimmoral all
7  had proposed to the committee postponingany | 7  thetime throughout eternity, history,
8 voteon which crimesthat should constitute 8 whatever. And the malaprohibitaare just
9  crimesof moral turpitude until a history of 9 crimesthat are crimes because the State, as
10 theterm moral turpitude could be 10 inthe governmenta entity known asthe
11  established; isthat correct? 11  State, saysthey arewrong. So not
12 A. Yes. 12 necessarily immoral crime, but just a
13 Q. What was your purpose in seeking to 13 violation of arule.
14  establish the history of the term mora 14 | guess you would say like the
15 turpitude? 15 difference between running a stop sign --
16 A. Just to help in determining a definition. 16 Who saysit'sawaysimmoral to drive past a
17 It seemslike before you define something, 17  dignthat's red with the word stop on it?
18  you might want to know the history of the 18 It'snot some eternal moral principle.
19 words. It'sjust, | guess, my English major 19 Versusmurder. | think throughout al time
20  spesking. 20  we considered murder immoral and acrime.
21 Q. Sowould you say that the goal of the 21 It would be hard for me to figure out atime
22 committee was not just to define which 22 inthe future when we wouldn't.
23  crimes constitute moral turpitude, but also 23 So those are two extremes of what is
13 (Pages 46 - 49)
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Page 50
moral turpitude, murder, versus what is not,

driving past asign. So the best | could
learn was that moral turpitude grew out of
that language earlier, centuries ago.

Q. I'mgoing to turn now to the second tab on
this and its the minutes of the December 21,
2015, Exploratory Committee meeting. And on
the second page again it said -- It states
that you began a discussion of the
historical aspects and reasoning of the term
moral turpitude asit relates to Alabama
law. Canyou describe the discussion that

13 you began?

14 A. It would bewhat | just told you, or

15 something to that effect.

16 Q. Okay. And did you discussthe history of

17  theapplication of the term moral turpitude

18  gpecifically to Alabama?

19 A. Let my memory bubble alittle bit here, see

©CoOoO~NOOUWDNLPRE
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Page 52
1 (Plaintiff's Exhibit Number 2 was marked

2 for identification.)

3 Q. I'll give you a second to review that.

4 A. (Witnessreviewed document.) Okay.

5 Q. Ready?

6 A. | guess.

7 Q. Sothisisamemo titled Voting Rights of

8 Formerly Incarcerated Persons -- Meaning and
9 Historical Background of the Phrase "Felony

10 Involving Mora Turpitude." Andit's on

11 letterhead for the Alabama A ppleseed Center
12  anditissigned by John A. Pickens and Shay
13 M. Farley; isthat correct?

14 A. Yes.

15 Q. Isthismemo -- Do you recognize this memo?
16 A. Yes.

17 Q. And wasthis memo circulated to members of
18 the committee?

19 A. Yes.

22 Q. I'mgoing to show you what I'm marking as
23 Exhibit 2.

20 if something can come out, because | don't 20 Q. And then if you go back to the December 18th
21 want to speak without remembering correctly. |21 minutes again on that second tab of Exhibit
22 The best | can remember isthat | 22 1
23 discussed certain crimes on the already 23 A. November 18th?
Page 51 Page 53
1 exigting, quote, list, moral turpitude 1 Q. December.
2 crimes, that the history would support some 2 A. December 21st.
3 of those, but not all. 3 Q. Yeah. After you -- The minutes reflect that
4 Q. What list -- 4  after you had discussed what you've
5 A. And so some of the crimes-- Sorry. Someof | 5  described now as akind of philosophical
6 thecrimesthat were considered before the 6  underpinnings of the term moral turpitude,
7 legidation onthelist -- thevaguelist | 7  Secretary Merrill recognized John Pickens to
8 would call it -- | would not have considered 8 giveapresentation on the history of the
9  moral turpitude crimes. 9 term of moral turpitude asit seesin
10 Q. Can you give me an example? 10 Alabama; isthat correct?
11 A. I can't. I'msorry. That'swhere my memory | 11 MS. MESSICK: Isthat what the minutes
12 stops, but | know there was at least a 12 say happened?
13 couple. 13 MS. DANAHY:: Yeah, that's the question.
14 Q. And what list of crimeswere you referring 14 A. The minutes, yeah, say that John Merrill,
15 to? 15  Secretary Merrill, recognized John Pickens
16 A. Likel said before, there were at least 16 togive apresentation to the group
17  threelists. | think the most comprehensive 17  regarding history of the term in Alabama
18 and accurate was the Attorney General's 18 law. Theterm, | assume, means moral
19  Officelist, because they went by statute 19  turpitude.
20 and court cases. Again, thisis my memory 20 Q. Okay. And do you remember that
21  a thistime of what | thought was accurate. 21  conversation?

22 A. No. I'msorry. It would not have been
23 anything more than what's in the memo from
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Page 54
1 John Pickensto Secretary of State Merrill

2 dated December 9, 2015 --
3 Q. Isitreasonable to assume -- | apologize.
4 | didn't mean to speak over you.
5 Isit reasonable to assume that the
6  discussion likely centered on the same
7  topicsthat arein thismemo?
8 A. Likely, yes, but | can't state for sure
9  because | honestly don't remember the
10 conversation or discussion.
11 Q. Turning to the memo again, Exhibit 2. The

Page 56
1 once

2 Q. Andif I wereto represent to you that the

3 holding of that case was that the phrase
"crimes of moral turpitude”’ as used in the
1901 constitution as it relates to voter
disenfranchi sement was part of an intent to
discriminate against black votersin

Alabama, would that refresh your

recollection of that case?

10 MS. MESSICK: Object to the form.

11 A. | remember thinking one of two thingswhen |

© 00 ~NO O b~

23 youabout it now. | know | looked at it

12 memo describes the adoption. I'm going to 12 readit. And| can't remember which it was
13 speak in general terms. But the memo 13 that | would -- can verify | know -- you
14  describes the adoption of the phrase "crimes 14  know, felt that | thought at thetime. But
15 involving moral turpitude” as related to 15 one had to do with perhaps the Supreme Court
16  voter disenfranchisement in the 1901 Alabama |16  of the United States had -- Let me make sure
17  Constitution. 17 | say theright thing.
18 Would it be accurate to say that the 18 Q. Takeyour time.
19  general thesis of this memo isthat the 19 A. Again, since | haven't read the opinion
20 phrase moral turpitude or the 1901 20  recently, either that they had -- And again,
21  congtitution disenfranchisement of persons 21 1 don't know which of these | would attest
22 based on crimes of moral turpitudewasbased |22 totoday if | wereto read it again. |
23 onanintent to discriminate against black 23 can'tsay. | thought either, okay, they
Page 55 Page 57
1 votersin Alabama? 1 took the general accusation against the
2 MS. MESSICK: Object to the form. 2  drafters of the 1901 constitution and
3 A. I kind of lost you on what | would be 3 appliedit to the whole thing, including
4  answering. 4 Section 182, without being sure. And again,
5 Q. I'll restateit. 5 | don't know if that's correct or not. Or |
6 Isit accurate to say that the thesis 6  thought others who had taken this opinion
7  of thismemo isthat when the phrase "crimes 7 and had used it and had gone too far with
8 of mora turpitude" was used to define when 8 it
9 people would lose their right to votein the 9 But | can't remember for sure which |
10 1901 constitution, it was done so in part on 10 thought or even, you know, whether |
11 thebasisof an intent to discriminate 11 could--if I read it again, if | would even
12 against black votersin Alabama? 12 say either of those again. | don't know. |
13 MS. MESSICK: Object to the form. 13 just remember thinking they took thistoo
14 A. That would be part of the thesis at |east of 14  far. Somebody took it to far. | don't know
15 John Pickens memo December 9, 2015. 15 who.
16 Q. Do you have any reason to disagree with that | 16 Q. Can you describe --
17  thesis? 17 A. Becausewhat I'm sayingisthat -- Yes,
18 A. No. 18 there may have been agenerd intent to
19 Q. Areyou familiar with the case Hunter v. 19  discriminate against blacks and black
20  Underwood in the United States Supreme 20 voters, but | don't know if | could say for
21  Court? 21  surethat particular section had evidence of
22 Q. | wasat onetime. | couldn't really tell 22 that. | don't know.

23 Q. Areyou familiar -- Let's take a step back.

15 (Pages 54 - 57)

Freedom Court Reporting

877-373-3660

A Veritext Company

205-397-2397



Case 2:16-cv-00783-ECM-SMD Document 209-1 Filed 04/17/20 Page 17 of 59

Page 58
Generally speaking, the southern states

after the Civil War, isit accurate to say
they were not friendly to the newly
enfranchised black citizens?
A. | can't answer that.
MS. MESSICK: Object to the form. |
would like to take abreak. If you
need afew more questions, that's
okay.
MS. DANAHY: We can take a break now.
MS. MESSICK: Thank you.
12 (Whereupon a recess was taken.)
13 Q. | want to turn back quickly to the November

© O NOOUTA~WDNPRF
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14 18, 2015, minutes and on the second page of
15  those the minutesreflect that there was a

16  review of practices and procedures related

17  tofelony disenfranchisement and rights

18 restoration in many states other than

19 Alabama

20 MS. MESSICK: Where are you looking?
21 MS. DANAHY: Right at the top of page 2
22 of the November minutes.

23 Q. But then it further represents that

Page 60
1A. Yes.

2 Q. Andyou suggested that that presentation
3 didn't expand beyond the scope of this
4 December 9th memo; isthat correct?
5 A. Likel said, | don't remember the
6 discussion. | can'timagine why it would go
7  beyond this memo of December 9th.
8 Q. Do you remember the committee discussing the
9 racia impact of felony disenfranchisement
10 at any time during the committee meeting?
11 A. | mean, that was very important to
12 everybody. | remember that.
13 Q. Important how?
14 A. Wedidn't want to do that as a state. We
15 didn't want the State of Alabamato have any
16 racia basisfor felony disenfranchise.
17 Q. And wasthere aconcern at the time that
18 therewasaracia basisfor felony
19  disenfranchisement based on Alabamalaw?
20 A. Therewas an assumption, | think, that there
21 wassuch and people were, of course,
22 concerned. | was concerned.
23 Q. What were your concerns?

Page 59
Secretary Merrill proposed focusing on the

southern states, practices in the southern

states. Isthat correct that that's what

4 the minutesreflect?

5A. Yes.

6 Q. And do you recdl that discussion?

7 A. No, | redly don't.

8 Q. Doyou know why Secretary Merrill proposed
9 focusing on practicesin the southern

W N -

10 dates?
11 MS. MESSICK: Object to the form.
12 A. No.

13 Q. Returning to the Appleseed memo, was this

14  theonly time that the committee discussed
15 theracia impact of felony
16  disenfranchisement in Alabama?

17 A. Thisisn't adiscussion from the committee.
18 Thisisamemo from the Appleseed Center.
19 Q. Correct. | apologize. If wereturn to the

Page 61
1 A. Well, likel said before, if the definition

2 of moral turpitude had gotten too big
3 because of vagueness, then we could sweep
4  other peopleinto its orbit that should not
5 bethere
6 Q. And how doesrace play into that?
7 A. I'mnot sure. | guess maybe because | know
8 that there's disproportionate number of
9 nonwhitesin the penal system. Not because
10 I know of any intent to discriminate. Just
11 because, | guess, effect.
12 Q. And did you know that at the time of these
13 committee meetings?
14 A. Oh, yeah.
15 Q. Wasthat atopic of discussion during the
16  committee meetings?
17 A. You mean the fact that there was a
18  disproportionate number of --
19 Q. Correct.

20 minutes of the December 21st meeting, we 20 A. Again, | think it's common knowledge. It's
21  earlier reviewed that Mr. Pickens gave a 21  anassumption. Everybody knowsit.
22  presentation regarding the history of the 22 Q. When you say it's common knowledge, do you
23  termin Alabamalaw. 23 meanthat it isfact that people commonly
16 (Pages 58 - 61)
Freedom Court Reporting

877-373-3660

A Veritext Company

205-397-2397



Case 2:16-cv-00783-ECM-SMD Document 209-1 Filed 04/17/20 Page 18 of 59

Page 62 Page 64
1 know? 1 believed that there was alegitimate basis
2 MS. MESSICK: Object to the form. 2 for defining certain crimes as mora
3 A. That's how | would understand it. 3 turpitudetype crimes. And the racist down
4 Q. Okay. I'mtrying to distinguish between 4 thetable might say, Yes, here, here, here,
5  your use of the term common knowledge and 5 1 agree. And he'saracist, even though we
6 thatit'san assumption. 6 cometothe sameresult. So | can't speak
7 A. Yeah. Okay. So | don't know how to 7 totheintent of everybody at that
8  distinguish between those two because common 8  convention.
9 knowledge means what everybody accepts as 9 Q. Sure. Justto clarify, | wasreferring to a
10 true. That doesn't meanit'strue. Soit's 10  more modern comment that you made. We were
11 anassumption and it's common knowledge. 11  discussing whether there was a concern about
12 Doesthat make sense? Because not everybody | 12 theracial impact of Alabama's criminal
13  in Alabama has researched it and studied it 13 disenfranchisement statute, and you said --
14  and gotten their factsright like some Ph.D. 14 you used the phrase assumption, that there
15  research person. 15  wasan assumption that it had that impact.
16 Q. Do you think that what you've described as 16  Andso | was-- Do you recal that
17  the common knowledge that thereisdisparate | 17  testimony?
18 numbersof -- 18 A. No, | didn't say that. See, | seea
19 A. Disproportionate. 19 difference between disparate and
20 Q. Disproportionate numbers of nonwhite people | 20  disproportionate. Thisisalayman's view.
21  inthe Alabama penal system. Do you think 21 | think more white men commit serial
22 that hasabasisinfact? 22 murders, unfortunately. But the fact that
23 A. Wdll, | can't say I've studied it 23 wecriminalize serial murder, are we
Page 63 Page 65
1 thoroughly, but, yeah, I've looked at the 1 targeting white men? | don't think so.
2 numbers, yeah. 2 There'samoral basis. So thefact that
3 Q. And you also described that therewas-- You | 3 there's adisproportionate number of certain
4  aso stated that there was an assumption 4 racein prison, doesn't mean there's some
5 that Alabama's criminal disenfranchisement 5  kind of disparateimpact. Doesthat make
6 law wasbased -- was based in -- was related 6 sense?
7 toanintent to discriminate against black 7 Q. | understand, | think, what your position
8 peoplein Alabama. 8 s yes.
9 MS. MESSICK: Object to the form. 9 In your opinion what is the relevance
10 Misstates the testimony. 10 of raceto felony disenfranchisement or
11 Q. I'm happy for you to rearticulate your 11  rightsrestoration?
12 testimony in away that you think | may have |12 A. It should have no relevance at all.
13  mangledit. SoI'mfinewith you restating 13 Q. Going back to the November 18 meeting, one
14 it 14  lasttime. | think thisisthe last thing
15 A. If | weretheonly nonracist at the 1901 15 that | have onthis. At the end of that

16  Constitutional Convention, | would have been
17  proposing the correct definition of moral

18 turpitude, not because | was aracist, but

19  because of the history and what | thought

20 wascorrect. If that happened to match some
21  racist down the table at the committee back
22 in--Thisisall theoretical. Would | bea

23  racist? No. | would be a person who

16  meeting on page 2 of those minutes --
17 A. Isthisthe December 21st or November 18th.
18 Q. November 18th. It reflectsthat there was a

19 proposal or at least a discussion about

20 automatic restoration of rights.

21 Sorry. It'sthe proposal that they are

22 being automatic processed for restoration of

23

rights once a citizen has completed their
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Page 66 Page 68
1 sentenceand paid al restitution. Andwhat| 1  didn't have.
2 was-- Doyou recal that conversation? 2 So when you're talking about the judges
3 A. Yes. 3 onthe ground who see the criminals coming
4 MS. MESSICK: Hold on. Restorationis 4  before them, they are truly concerned about
5 mentioned several times on the page. 5 the safety of the communitiesin which they
6 Are you talking about the Marissa 6 serveaswell astheir ability to be elected
7 Dodson entry? 7 again. There'sal kinds of things going on
8 MS. DANAHY: Correct. Yes. 8 withthat. Sowe'retaking about criminal,
9 A. Yes, | remember. 9 the tatus of people that have committed
10 Q. And what was the position of the 10  crimesin their communities. Some of them
11  Administrative Office of the Courtson that?11  very serious. So that's part of it. That
12 A. The Administrative Office of Courtswas | 12  whole -- | guess you would call it the law
13  againgt automatic restoration. 13  and order position. But it's from those who
14 Q. And wasthat for the reasonswe discussed 14  have experience, more so than the people
15 earlier, that it didn't require payment of 15  dtting up at AOC.
16  court fines and fees as a condition of 16 Q. Can you explain what the law and order
17  restoration? 17  position ison automatic restoration?
18 A. Wadll, not just that. Because again, the 18 A. Automatic restoration. Y ou've got to define
19  court system -- AOC hasthisweird -- | 19 that.
20  don't know if you could call this being 20 Q. Asit'sdefined in this proposal. Automatic
21 pulled in morethan onedirectionorthat |21  restoration upon completion of sentence and
22  itstrying to advocate to peoplewith alot |22  oncethe citizen has been -- has paid all
23  more power. 23  restitution.
Page 67 Page 69
1 Every judgein the state is elected by 1 A. Andfines?
2  the people of their district or county. 2 Q. Thisproposal does not include fines.
3  Circuit clerk isthe same way. We're 3 A. Itdoesn'tinclude fines? You've got a
4  deding with elected officials. We're just 4  problem there. The fineswould be part of
5  appointees, or just regular State employees 5 thesentence. The court costs, no. So, |
6 justtryingtodoour jobs. Andsoina 6  guess, the strict law and order position
7  sensewe have to balance what the chief 7 would beyou've got to at least pay al the
8 justice wants, what the appellate courts 8 fines. My opinion again. That's my
9 and for and what the judges want and the 9 persona opinion.
10 circuit clerkswant. It'savery delicate 10 Q. What relevance does a person's financial
11  thing. Becauseif you offend one elected 11  ability to pay fines have on their ability
12  official, it could have -- you know, people 12 tovote?
13  get fired and who know what could happen. 13 MS. MESSICK: Object to the form.
14  Lotsof complaints can get filed by judges 14 A. Wdl, now you're getting into the indigenc
15  and such. 15  issue, which isanother issue that's
16 Anyway, we're dealing with those kind 16  important. And the court system does take
17  of people. They are strong in their 17  that into account. Judgestake that into
18  opinions about things, especially Judges. 18 account. Indigency statusisimportant. So
19  Soitwouldn't just be the court costs issue 19 thefact that a person cannot, as opposed to
20 andfeesissue. Thejudges see what's going 20  will not, is an important factor.
21  onintheir communities. They ssemaybeus |21 Q. Animportant factor in what?
22 takeaposition in the legislature and they 22 A. AndI'll just leave it as a question because
23 disagree. They give usinformation we 23 | don't know the answer.
18 (Pages 66 - 69)
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Page 70 Page 72
1 Q. Animportant factor in what? 1 theprocess. But wewanted to speed up the
2 A. Determining whether their inability to pay 2 process. And | think that ended up in some
3 should bar them from voting. That would be 3  fashion -- Board of Pardons and Paroles was
4  thequestion; right? Because they are not 4  goingto argue, if | remember correctly, to
5 acting willfully. You could still argue 5 thelegisature, we need more personnd. |
6 they're somewhat irresponsible. Maybe they 6 believethat camein. If we're going to try
7  didn't try hard enough to get ajob. There 7  todo this better and faster, we need more
8 areadl kinds of things you could argue 8  personndl.

9 against them. But, you know, you've got to 9 The committee had lots of questions

10 addressthat. Okay. Arethey just hurting 10 that they could not answer. I'll say that.

11  financialy or are they in abad community 11  They wereraised. They were just hard to

12 wherethey can't find ajob? | mean, 12 answer.

13 there's so many questions. So | couldn't 13 Q. Did the committee discuss who was best

14  answer themall. | couldn't even list them 14 suited to make the determination --

15 dl. Soisthat inability aso abar? And 15 A. No.

16 | sayitdepends. Good lawyer answer. 16 Q. -- of whether someone --

17 Q. Wasthis atopic that the committee 17 A. | don't remember that.

18 addressed at al? 18 Q. -- could or could not pay?

19 A. Yes. But how extensively, | cannot tell 19 A. | don't remember.

20 you. 20 Q. Did the committee discuss whether automatic

21 Q. Doyou recal the conversations about that? |21  restoration would -- what the impact of

22 A. Yeah. Therewastalk about how -- Well, 22 automatic restoration would be on the need

23 what about the person who can't pay? And, | |23 for staffing at Board of Pardons and

Page 71 Page 73
1 think -- Again, I'm sorry if it's vague 1 Paroles?
2 here, but my memory, it's been afew years. 2 A. | don't remember that. | don't remember
3 Butthat kind of merged in with, okay, the 3 that.
4  process of restoration once -- You know, how | 4 Q. Did the committee discuss whether automatic
5  dowe speed up that process. We wanted to 5  restoration might streamline the rights
6 speeditup. Wedidn't want people who 6 restoration process by eliminating the need
7  should get the voting rights back to be 7  toaddressalot of these questions that
8 waiting for months and months and monthsand| 8 you've raised?
9 vyears. Becausethe Board of Pardons and 9 MS. MESSICK: Object to the form.

10 Parolesonly has so many personnel. You 10 A. It could have been mentioned by someone.

11 know, ther€san issuethere. What if this 11 I'm thinking somebody from the ACLU probably

12 person should be able to vote and it takes 12 would have brought that up. | mean, I'm not

13  too long and they miss an election or two. 13 just saying that because | think they would.

14 | mean, that'sterrible. 14 | think | did hear that. But again, my

15 Okay. But how do you -- Okay. 15  memory isvague on that.

16 Rehabilitation. How do you know -- How do | 16 Q. And do you recall if Secretary Merrill took

17  you quickly figure out, okay, yeah, they are 17  aposition on automatic restoration?

18 rehabilitated. They are afine, upstanding 18 A. No.

19 person. Butthey haven't paid their court 19 Q. No, he did not take a position or --

20 costs, feesand fines, but they can't pay 20 A. | donot know. | don't remember him taking

21 it. Okay. So many questions. Youseewhat |21  aposition.

22 I'msaying? It'slike-- It's so much to 22 Q. Do you recal whether he took a position on

23 handlethat it argues against speeding up 23 whether or not fines and fees should be
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Page 74
1 required before rights are restored?

2 A. | don't think he did.
3 Q. And the minutes also reflect that there was
4  adiscussion around disagreement about
5  whether fines, fees and court costs are an
6  aspect of punishment or not.
7 A. Well, everybody agreed costs and fees are
8  not punishment. Finesand restitution would
9  bepart of punishment.
10 Q. Wasthere agreement on the fact that fines
11 and restitution would be part of punishment
12 or wasthere disagreement --
13 A. | don't remember any disagreement.
14 Q. Do you remember whether Secretary Merrill

Page 76
experience with the court system, there's

only so many incentives and carrots and
sticks, just to put it in street language,

you can use with somebody to get them to pay
their fines. Anditisamajor task, even

for ajudge who has all the power of a

judge, to get people to pay these things.

It is excruciatingly difficult inlaw. So

the more carrots and sticks you have, the

10  better.

11 Q. Do you know of any evidence that

© 00O ~NO 0T WNLPE

12 conditioning restoration of voting rights on
13 payment of fines and fees actually results
14  inmore--

6 MS. MESSICK: Object to the form.

7 A. Insomany words. You'vekind of

8 paraphrased it in your own way, but yeah.

9 Q. Honestly I'm just trying to boil it down.
10 I'mnot trying to put wordsin your mouth.
11 A. You'rebasicaly correct, yes.
12 Q. Andis part of the rationale for that that

13  if people have -- if there'sa-- like a
14  right to voteisacarrot to incentivize
15  payment of fines and fees?

16 A. | would say yes.
17 Q. Do youthink it's -- Do you think that there

15 took the position on whether costs, fines 15 A. Can| find somebody who said, | paid al my
16  andfeesare part of -- 16 finesand feesso | canvote? | don't have
17 A. No. | don't remember. 17  anybody likethat. Again, it'skind of
18 Q. You don't remember. 18 commonsense and based on experience with the
19 We talked alittle bit about the 19  court systemstrying to collect these
20  relevance of payment of fines and fees to 20  things.
21 theregtoration of voting rights. Andyou 21 Q. Commonsensein that it's based on fact or
22  were describing that part of the reason that 22  commonsense that it's something that
23  the Administrative Office of the Courtstook |23  generally people think?
Page 75 Page 77
1 theposition that fines and fees should be 1 MS. MESSICK: Object to the form.
2  paid beforerights are restored is because 2 A. Commonsense that if you can't do something
3 it affectstheir bargaining power with the 3 tomeif | don't pay, why should | pay.
4  other branches of government in Alabama; is 4 Q. Okay. | want to turn -- | think I'm back
5 that correct? 5 now in the December 21st meeting. And

6 there'sactudly -- Inthe minutesit

7  reflectsthat during the discussion, if you

8 look on page 2 towards the bottom, of rights

9 restoration, you brought up the importance
10 of feesremaining afocal point and theidea
11 that they might not get paid. Doesthat --

12 A. Yes. | remember.

13 Q. Youremember that. Andisthat an
14  accurate --

15 A. Yes.

16 Q. -- characterization of what you said?
17 A. Yes.

18 arefinesand feesthat would otherwise go 18 Q. And then following the discussion,
19  unpaid if the person had theright to vote 19  Mr. Packard -- The minutes reflect that
20  without having to pay them? Was able to 20  Mr. Packard gave a synopsis of kind of what
21  obtain theright to vote without having to 21  the recommendation was of the committee for
22  pay them? 22  therights restoration process, and that
23 A. Well, | would say that based on my 23 included term of sentence, including parole
20 (Pages 74 - 77)
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Page 78
or probation, and the payment of restitution

and then automatic restoration of voting
rightsif those two things are completed,
and then fines and fees are not forgiven or
relieved in any way. They dtill have to be
paid, but per terms prescribed by the judge
and not as a condition of rights
restoration. Isthat what the minutes

9 date?
10 A. Yes.
11 Q. And do you remember that being the

cO~NO Ol b WN P

12 recommendation of the committee or the

13  synopsisthat Ed gave, Mr. Packard gave, the
14  recommendation of the committee at that

15 time?

16 MS. MESSICK: Object to the form.

17 A. | lost track. I'm sorry.

18 Q. Wasthat, in fact, the mgjority position of
19  the committee?

20 A. | can't say. | don't remember ustaking a
21  vote. Areyou talking about the

22 subcommittee?

23 Q. No. Thisisthe committee.

Page 80
1 orthemgjority position of the committee?

2 MS. MESSICK: Object to the form.
3 A. | mean, it's-- According to the minutes, it
4  saysit'sbased upon what Ed had heard from

5 thecommittee. And| can't absolutely

6 disagree with him. I'm saying | don't

7 remember avote being taken carefully and

8  making sure the majority agreed with this

9  minute and recommendation. | just can't
10 remember that. And | can't say | would say
11  that. That'sall. It may beatotally
12 different perspective or ability to
13 understand what people were saying or doing.
14 1 don't know. | could be completely wrong
15 inother words.
16 Q. Do you remember -- So it says here that
17  Mr. Packard was asked to give asynopsis or
18 arecommendation and that thiswasthe list
19 that he gave.

20 A. Correct. That'swhat it says.

21 Q. Do you have any -- Did Mr. Packard offer a
22  position on this proposal at al?

23 A. Wdll, Ed was, | believe, the chairman of the

Page 79
1 A. Themain, mgjor committee?

2 Q. Uh-huh (positive response).
3 A. Theman committee. | was biased, but |
4  thought not. And I knew who inthe room had

5  gpoken in agreement with AOC's position. |
6  thought -- Or | think -- Again, based on my
7  memory, | think that would not be
8  necessarily an accurate representation of
9 the committee's makeup, vote, whatever you
10 wanttocdlit. If you sat down and asked
11 them, okay, vote for this or vote against,
12 you know.
13 Q. Do you recall who agreed with the AOC's
14  position?

15 A. Everybody who waswith the AOC, like the

16 circuit clerk, Ms. Scruggs, Judge Jolley. |
17  just--1 can't pinit down any further than
18 that. Likel said, | didn't know everybody
19 rea well. | know Kenneth Glasgow did not.

20 Q. You'vetedtified that you don't think that

21 what'slaid out in the minutes as the
22  recommendation of the committeeis -- was,
23 infact, the recommendation of the committee

Page 81
subcommittee that had met to dea with the

1
2 moral turpitude issue, and | think thiswas
3 Ed'sopinion.

4 Q. And did Secretary Merrill give an opinion on
5 thisproposd or --

6 A. I don't remember him doing so. | think he

7 wastheonethat asked Ed to givea

8 synopss.

9 Q. Wasit your understanding -- So the next --
10  Strikethat.
11 Did anyone object -- Do you remember
12 thisbeing -- Setting aside whether it was,
13 infact, the mgjority position --

14 A. Oh, | would have objected. Yeah, | --

15 Q. Do you remember Ed giving this synopsis?
16 MS. MESSICK: Object to the form.

17 A. Ordly infront of the whole committee you
18 mean?

19 Q. Yes.

20 A. | don't remember that. And | would have
21  objected. | would have said, No, no, no.

22  Court costs, fees. We've got to have them.
23 Q. Would you also have objected that you didn't
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Page 82
think that was the consensus? Or would you

1

2 smply have objected to the substance?

3 MS. MESSICK: Object to the form.

4 A. Am| aperfect committee member? | don't

5 think so. Should -- In my mind, the perfect

6 committee member in my position should have
7 said, Wait, wait, no. Let's have avote.

8 Comeon. How do you vote? No. | would

9 havelet Secretary of State Merrill handle

10 thevote. That seemsto melike the more
11  preciseway todoit. But | don't remember
12 avote. | don't remember this being stated
13  asthe recommendation of the committee.

14 Q. The next section of the minutes states that

15  Secretary Merrill informed the committee the
16  draft legislation would be created before

17  the next meeting for the membersto review.
18 Do you recall that happening?

19 MS. MESSICK: Object to the form.

20 A. I'msureit happened. Because that was the
21  whole point was to lead the legidation.

22 Q. Did Secretary Merrill plan to write

23 legidation relating -- Wasiit your

Page 84
of mord turpitude. We discussed al the
things that you brought up in this memo and
what I've talked about today. It still
didn't help awhole lot, to be honest. It
helped alittle.

Q. On page 3 of the minutes from the December
meeting it references the creation of the
subcommittee which was led by Mr. Packard,
and states that the purpose was to review
the full list of crimes and determineif any
concerns or discrepancies exist. And then
it lists out the subcommittee members.

13 Isthat an accurate statement of the

14  charge of the subcommitteeis?

15 A. Yes.

16 Q. And doesthat list of -- | can read them

O© 0O ~NO O WNPEF

el
()

12

17  out. EdPackard, Carol Hill, Judge Tim

18  Jolley, Win Johnson, Pastor Glaskow, Senator
19 LindaColeman, and Judge Joel Laird. Does
20 that sound like an accurate roster of the

21  subcommittee?

22 A. | can't remember. | know Judge Jolley was
23 onthere. | know | was. | know Ed was.

Page 83
understanding that Secretary Merrill, the

1

2 legidation -- the draft | egislation would

3 bebased on this outline from Mr. Packard?
4 MS. MESSICK: Object to the form.

5 A. | don't remember that, so | can't say yes.
6  Butl aso know how the legislature works.
7 Youdon't get your first proposal. You've
8 got to negotiate with a 105 people. You

9 never know what's going to come out the

10 other end.

11 So evenif | had known, | probably

12 thought that ain't going to happen. They're
13 not going to leave out fees and fines,

14  because we're not going to let them. We're
15 going to lobby for the court system. Things
16 likethat. There'sall kinds of thoughts,

17  onceyou know the system, that you can have
18 tosay, well, y'al can propose what you

19  want, but I know you ain't going to get it.

20 Q. You've mentioned acouple of times now a

Page 85
And | believe Pastor Glasgow. | can't speak

1
2 toall of them to be clear and remember
3 correctly. | have no reason to question it.
4 Q. Okay. Before we move on to the December
5  21st meeting, would you go back to page 1.
6  Atthevery bottom it says you discussed
7  documents that were submitted. Were those
8 documentsthat -- First, isthat an
9 accurate -- Do you recall submitting

10  documentsto a committee?

11 A. Likel said, the only one | remember

12 submitting would have been the AOC list of
13 moral turpitude crimes from Griffin Sikes.
14  It'spossible | submitted the AG'slist and

15 the Governor'slist. Maybefor comparison
16  purposes because there were differences.

17 Q. | think that if you continueto flip through

18 thispacket of information, theresalist
19  of mora turpitude felonies according to
20  Alabamacourts.

21  subcommittee. Can you explain what the 21 A. Yes.
22  subcommittee was? 22 Q. Do yourecall if that was one of the
23 A. Justtolook at the definition and history 23 documents you submitted?
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Freedom Court Reporting

877-373-3660

A Veritext Company

205-397-2397



Case 2:16-cv-00783-ECM-SMD Document 209-1 Filed 04/17/20 Page 24 of 59

Page 86
1 A. | don't know. | thought thiswas already

2 submitted to everybody on the committee.
3 MS. MESSICK: And I'm sorry. | wanted
4 to launch an abjection to the form on
5 that.
6 A. | can't tell you where this came from. |
7  thought it was already with the committee.
8 | could have provided it. | don't remember.
9 Q. Thenext document, looking through, is moral
10 turpitude felonies according to AG opinion.
11 A. Correct.
12 Q. Do you recal who submitted that?
13 A. No.
14 Q. You don't recall --
15 A. It could have been me. It could have been
16  dready submitted to the committee. | don't
17  remember.
18 Q. And then a couple of pages further there's a

19  document entitled 2015 research. I'll

20 represent | think thisis an excerpt of the

21  Griffin Sikesmemo. Doesthat look familiar
22 toyou?

23 A. It could be.

Page 88
completion of hisor her sentence.

And then it goes on to state that
bal ances due to outstanding court ordered
fines and fees -- or balances dueto
outstanding -- due to court-ordered fines
and fees must remain outstanding, but should
not prohibit someone from exercising their
constitutional right to vote. Isthat
correct?
10 MS. MESSICK: Object to the form.
11 A. You need to restate the question, because

O© 0O ~NO O WNPEF

12 I'mnot sure what I'm answering.

13 MS. MESSICK: I'm not sureif you're
14 asking him if that'swhat it says or

15 if that's what happened --

16 MS. DANAHY: I'mjust asking if that's
17 what it says.

18 MS. MESSICK: --if it'saccurate.

19 MS. DANAHY: I'mjust asking if that's
20 an accurate description of what the

21 memo says.

22 A. It could have been written better.
23 Q. | probably could have said it better also.

Page 87
1 Q. Soyou're not sure who introduced this?

2 A. No.

3 (Plaintiff's Exhibit Number 3 was marked
4 for identification.)

5 Q. Turning to the last tabbed page -- Actualy,
6 I'mgoing to introduce -- or show you what

7  I'vemarked as Exhibit 3.

8 This document is amemo dated January

9 13, 2016, titled Proposed Statutory Language

10 for Immediate Restoration Based on Consensus
11  of Committee. And it's from two members of
12  the ACLU to the members -- to Mr. Packard

13 and the members of the Exploratory

14  Committee.

15 Isthat an accurate description of what

16  this--

17 A. Yes.

18 MS. MESSICK: Object to the form.

19 Q. Andthefirst linethere of thismemo is:

Page 89
1 A. But that seemsto be.

2 Q. And does that refresh your recollection at

3  dl about what the consensus of the

4  committee was coming out of the December
5 meeting?

6 MS. MESSICK: Object to the form.

7 A. You know, we see what we want to see, and
8 I'mthinking that -- when | read this, | was

9 thinking that's what the ACLU wantsto

10 believethisisthe consensus of the
11  committeg, but | don't think it was. |
12 remember thinking that when | read this.

13 Q. Wasthisproposal discussed at all at the

14 January 20th meeting?

15 A. I'msorry. | do not remember.

16 Q. I'm going to show you what I'm marking now

17  asExhibit 4.
18 (Plaintiff's Exhibit Number 4 was marked
19 for identification.)

20 It appearsto be the consensus of the 20 Q. Now, this document appears to be an e-mail
21  committee that individuals convicted of a 21  exchange between Carol Hill and Mr. Packard
22 disqualifying felony should have their 22 about the scheduling of a subcommittee
23  voting rightsimmediately restored upon the 23  mesting. Isthat an accurate reflection of
23 (Pages 86 - 89)
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Page 90
1 what the document is?

2 MS. MESSICK: Object to the form.
3 A. Yes
4 Q. And do you recal receiving this e-mail?
5 MS. MESSICK: Object to the form.
6 A. Yes.
7 Q. Andif you go to page 2 -- Strike that.
8 When did the subcommittee meet?
9 MS. MESSICK: Object to the form.
10 A. | don't remember.
11 Q. Did the subcommittee meet in person at any

Page 92
1  meeting could have occurred at a different

2 time?
3 A. ljust-- | can't recall. | would say we

4  did meet at one point. | can't remember
5  when or how close to the main committee
6  meeting we met on the 20th.

7 Q. But you have no reason to doubt that it was
8 scheduled for 1:00 p.m. on the day of ?
9 A. | have no reason to doubt that.
10 Q. Do you recal -- What was discussed at the
11 subcommittee meeting?

12 point after the December -- after being 12 A. Okay. Thisisnot absolute, but | bet you
13 formed during the December meeting? 13  thisgot sent by e-mail. The ACLU memo,
14 A. Onceat least that | remember. It may have |14  which is Exhibit 3, was sent by e-mail after
15  beentheonly time. 15 thise-mail, to everybody on the
16 Q. And wasthere-- Do you recall whether there | 16 ~ subcommittee.
17  was subcommittee business conducted via 17 Q. Okay.
18 e-mail other than the e-mail that's before 18 A. Probably. Sol take back -- | vaguely
19 you? 19 remember that. | don't know if anybody else
20 MS. MESSICK: Object to the form. 20  sent any e-mailsto the members of the
21 A. I donotrecal. | remember thise-mail. | 21  subcommittee before we met. Now, back to
22  don't remember responding. | don't remember | 22  your question. | can't remember.
23  receiving any responses from any other 23 Q. What was discussed at the subcommittee
Page 91 Page 93
1 members. | just don't remember. 1  meeting?
2 Q. Soyour testimony isthat therewas at least 2 A. Moral turpitude. And it wasamost silly.
3 onemeeting, in-person meeting, of the 3 | mean, that was when | started thinking
4  subcommittee? 4  thisisgoing to beimpossible. Because,
5 A. Yes, that | remember. 5  you know, somebody has a strong opinion
6 Q. Did that occur immediately prior to the 6 about aparticular crime; somebody else
7 January 20th full committee meeting? 7  doesnt. It became amost -- | remember
8 A. | thought it was before. Y ou know, | 8 feeling -- Well, I've stated my point about
9 thought thiswas -- It had to have been 9 the history behind moral turpitude, but |
10  between thise-mail and the 20th, 2:00 p.m.| 10  don't see how | could convince anybody of a
11  onthe 20th. 11  particular list. | do see certain crimeswe
12 Q. And | want to just point you to the 12 can agree on should not be on thelist. As
13  paragraph on the second page of thee-mail | 13 | remember, they were taken off.
14 which starts, The meeting on January 20, |14 Q. Do you recall which crimes those were?
15 2016, isscheduled for 2:00t0 4:00. Andit| 15 A. I'msorry. | don't.
16  goesonto say, Since we have not had the |16 Q. Do you recall who had the strong opinions
17  opportunity to meet, we have aproposal to |17  about particular crimes?
18 meet at 1.00 on that day to finalize any 18 A. No.
19  issuesprior to the full committee meeting. | 19 Q. Do you recall -- Go ahead.
20 Do you know if that meeting occurred? | 20 A. | don't recall.

21 A. | have no reason to doubt that the meeting
22 occurred.
23 Q. Do you have any reason to think that the

21 Q. Didyou take any notes or otherwise document
22 the subcommittee meeting?
23 A. | don't believe so. Well, | take that back.
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Page 94
| would have written up something to Rich

Hobson just to say, hey, thiswas talked
about, | believe. | did that for the main
committee meetings, but I'm really reaching
here to say that | did it for the
subcommittee meeting. Maybe | did. But |
would have doneit for the main committee
8  mestings.
9 Q. Do you know where those memos would be now?
10 A. Inthe possession of the director of AOC, on

~No ok~ WN PR

11  my old computer -- Not on my old computer.
12 Onmy old hard drive from my computer.
13  Somewhere in the bowels of AOC.

14 Q. Would they have been archived in any way?
15 MS. MESSICK: Object to the form.
16 A. No. They might have been accessed by a new

17  legal director just so that legal director
18  could have some historical knowledge of
19 thingsthat he would have to deal with
20  continually.

21 Q. Didthe Adminigtrative Office of the Courts
22 keep historical files on the work that it
23  doesonadaily basis?

Page 96
1 Pardons and Paroles for restoration of

2 votingrights. Do you see that --

3 A. I do.
4 Q. -- inthe minutes?
5 A. | seeit.

6 Q. And did Ed Packard make that statement
7  during this meeting?
8 A. | don't want to say. | don't want to say
9 becausel just fed likel would be taking a
10 position that I'm not clear on, because |
11  redlly don't remember.
12 Q. Do you have any reason to doubt the accuracy
13 of these minutes?
14 A. No, | don't.
15 MS. MESSICK: I'm going to object to the
16 form on that one.
17 Q. Wasthe mgority opinion of the subcommittee
18 that thelist of crimes of moral turpitude
19  should be limited to those crimes requiring
20 afull pardon by the Board of Pardons and
21  Parolesfor restoration of voting rights?
22 A. | just have aproblem with it because | --
23 Wouldn't that just continue the same status

Page 95
1 A. Not necessarily. | mean, they would keep my

2 harddriveif that's what you're asking.

3 Q. Doyou recdl if anyone else took notes or

4  otherwise documented the subcommittee

5  meeting?

6 A. No.

7 Q. Let'sgo back to the January 20th meeting,

8 whichisthe third tab on that flagged

9  document. Did you attend this meeting?
10 A. Itsaysl did.
11 Q. Do you remember attending this meeting?
12 A. | believel did, yes.

Page 97
quo? It doesn't seem like we made any

1
2 progressif that's the case.

3 Q. Wasit your understanding, then, that the
4  only crimes that were disenfranchising at
5 thetime of this meeting were those that

6 weredefined in state law asrequiring a
7  full pardon?

8 MS. MESSICK: Object to the form.

9 A. Weéll, define full pardon. Again, I'm till

10  working on afaulty memory here. Define
11 full pardon.
12 Q. My understanding is that there are

13 Q. The minutesreflect that Mr. Packard, who 13 approximately fifteen crimesidentified in
14  wasthe chair of the subcommittee, provided 14  satute as where you're not eligible for
15 asummary of the subcommittee's work and 15 rightsrestoration unless you apply for it
16  discussion about which felony crimesin 16  and obtain afull pardon from the Board of
17  Alabamashould be defined as moral turpitude |17  Pardons and Paroles. And so my questionis:
18 crimes, and that he related that a majority 18 Isyour understanding that those were the
19  of the members of the subcommittee were 19  only disenfranchising crimes at this time?
20 leaning towards defining moral turpitude 20 A. No. Canl -- If I'm an ex-inmate, can | --
21  feloniesonly as-- | think as only those 21  If I'm not one of those -- If | haven't been
22 crimescurrently identified in state law as 22 convicted of one of those fifteen crimes,
23 requiring afull pardon from the Board of 23 can| apply for voting rights that's not
25 (Pages 94 - 97)
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Page 98

1 full pardon on some other crimesthat are

2 mord turpitude crimes under the law at that

3 time? I'm trying to remember.

4 Q. My understanding isthat if the process at

5 thistime, which was new, | believe -- |

6 could bewrong -- wasthat if you had been

7  disenfranchised by a conviction for acrime

8  of moral turpitude, in order to have your

9 voting rights restored, you had to apply for
10 acetificate of eligibility from the Board
11  of Pardonsand Paroles. And in order to be
12  €igiblefor that, you had to have completed
13 your sentence, including parole and
14  probation, paid restitution and paid court
15 fines, fees and costs.

16 A. Correct. Right.

Page 100
do you come up with the committee as agreed.

Again, | could be operating on faulty -- |
am operating on faulty memory. | just
didn't seeit asthat clear cut. It wasa
little hazier than what | see in the minutes
6 here
7 Q. Would you say that the subcommittee didn't
8 cometo aconsensus?
9 A. | wouldn't say that. | can't say. Again,
10 it'smy memory.
11 Q. Soyou can't -- Just to be clear for the
12 record, you can't say because you don't
13 remember?
14 A. | don't remember it being as clear cut as
15 dated inthe minutes, but | can't say what
16  theconsensuswas, if there even was one.

gaa b~ wDNPF

17 MS. MESSICK: Object to the form. 17 Q. Was your understanding that the list of
18 Q. But if you were convicted of one of those | 18  crimes that the subcommittee came up with --
19 fifteen or so felonies, then you couldn't 19 AndI'msorry. Thisgoes moreto the
20 apply for rightsrestoration. Y ou had to 20  purpose of the subcommittee than what
21 apply for afull -- 21  actually happened -- but wasintended to
22 A. Okay. I've confused certificate of 22 formthe basisfor draft legislation that
23 digibility with afull pardon. I'm sorry. 23 the committee would recommend or approve or
Page 99 Page 101
1 | redlly have aproblem with this statement 1 signonto?
2 inthethird paragraph of the minutes of the 2 MS. MESSICK: Object to the form.
3 January 20th meeting. | don't believe 3 A. Heré'show | seeit. Wedon't like dealing
4  that'swhat the subcommittee -- | mean, 4 with the subject because it's too difficult.
5 again, it could be a matter of 5 We'regoing to get a subcommittee to do it.
6 interpretation, perception. But | just -- | 6  And then when the subcommittee comes back,
7 know | would not have agreed to that. 7  itdoesn't matter. It'sjust a
8 Q. Did Mr. Merrill attend the subcommittee 8  subcommittee. | mean, what power does a
9 meeting? 9  subcommittee have on the other members that
10 A. No. 10 didn't form apart of the subcommittee? |
11 Q. I want to circle back. The point of the -- 11  mean, it'samost like we were just going
12 Canyou describe again for methe purposeof |12  through the motions. Becauselike | said,
13 the subcommittee? 13 it'shardto pin you down and you down and
14 MS. MESSICK: Object to the form. 14  everybody in this room down on what -- you

15 A. To come up with arecommended list of crimes
16  of mora turpitude.
17 Q. And then what was your impression of the

18 majority opinion of the subcommittee on

19  which crimes should be considered crimes of
20  moral turpitude?

21 A. Likel said, | thought it was kind of

22  hodgepodge. I'll say that. It wasasif

23  each person had their own opinion. So how

15 listthelist of crimes of moral turpitude

16 andthen we'reall going to decide which

17 listisgood. Comeon. How do you do that?
18 Q. Returning to the minutes, the next itemin

19  the minutes states that Secretary Merrill

20 led adiscussion of adraft bill prepared by

21  Ed Packard that would identify which crimes
22  arecrimes of mord turpitude.

23 A. What was the question?
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Page 102
1 Q. Did Secretary Merrill introduce that draft

2 hill?
3 A. | believe so.
4 Q. Given thetiming, there would have been no

5 way for that draft bill to have incorporated
6 thethoughts of the subcommitteg; isthat

7  correct?

8 MS. MESSICK: Object to the form.

9 A. Wdll, I don't remember when the meeting was.

10 It could have been right before, so | can't

11 answer that.

12 Q. The minutes represent that the committee
13 then went through the crimesidentified in
14  that bill. And although they did not remove
15 any fromthelist, they added, | think, four
16  crimes and then approved the draft bill with
17  those modifications by unanimous vote. Does
18 that reflect your experience at that

19 committee meeting?

20 MS. MESSICK: Object to the form.

21 A. | can't remember, but | have no reason to

Page 104
1 MS. MESSICK: Object to the form.

2 A. Okay.

3 Q. Do you recall how Secretary Merrill

4 described the draft bill?

5 A. No.

6 Q. Doyou recall what wasin the draft bill?

7 A. There may have been more than one, so |

8 can't answer that.

9 Q. Doyou recall whether that draft bill which

10 | have now just represented to you -- But |
11 don'tthink thisistrue. But do you recall
12 whether the draft bill included only the
13  crimesidentified asrequiring afull

14  pardon?

15 A. | don't think so. | mean, | don't know. |

16 mean, | can't -- | really can't remember.

17 Holdon. Give meamoment. It can't have.
18 Again, | just -- | would haveraised a

19 tink. It had to be amore extensive list.

20 Q. Okay. Do you recall any of the discussion
21  around the draft bill?

22 doubt what it says here. 22 A. | think the folks with the ACLU objected to
23 Q. Did Secretary Merrill takeapositiononthe |23  some partsof it. They were always
Page 103 Page 105
1 draft bill? 1 advocating for automatic restoration for
2 A. No. | don't remember him doing so. 2  everything except the fifteen more serious
3 Q. Did the committee vote on that bill? 3 part of full pardon. | think maybe Board of
4 A. | have no reason to doubt. | can'timagine| 4 Pardonsand Paroles -- There was another
5 mevotinginfavor, but | don'tremember. | 5  person who wasn't normally there who was
6 Q. Why do you think that you would not have 6 therefor the Board of Pardons and Paroles.
7  voted in favor of that? 7 | can't remember if that was at the December
8 A. Wdll, likel said, | didn't agreethat every | 8 or January meeting. And so that goes back
9 crime present at that time on the list 9 totheBoard of Pardons and Paroles wanting
10 should remain onthelist. 10  alessonerous process, automatic
11 Q. Do you remember who -- 11  restoration. It would have been easier.
12 A. Thissoundstoo limited to me. 12 Not necessarily the most principled way to
13 Q. Too limited how? 13  propose achangein the law, but it would
14 A. Wdll, if it was only those crimes that 14  have been easier for them. | remember
15 required afull pardon. | alwaysthought |15 something about that. You know, thisis
16 that wastoolimited alist. Sol wouldn't |16 goingto really create alot of work for us.
17  havevotedin favor and | wouldn't have 17  Something --
18 abstained either. 18 Q. Do you -- | apologize for speaking over you.
19 Q. My understanding is that the bill that 19 Do you recall whether the list of
20  Secretary Merrill introduced wasnotthe |20  crimesthat wasin the bill presented by
21 sameasthe proposal that Ed Packard -- or |21 Secretary Merrill was similar to thelist in
22  the mgority opinion that Ed Packard 22  thehill that ended up passing?
23  articulated. 23 A. I think so. | don't remember thinking, wow,
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Page 106
1 thisisabig difference.

2 Q. And that would have been an expanded list
3 andnot just the full -- the fifteen --

4 A. Right.

5 Q. -- or so crimesthat require afull pardon;

6 isthat correct?

7 A. Right.

8 Q. Inthebill that finally passed?

9 A. Right.
10 Q. That actually --
11 A. Right.
12 Q. And then I'll represent to you, in fact,
13  thatin prior deposition testimony in this
14  case, Mr. Packard testified that he drafted
15 that bill prior to the formation of the

16  Exploratory Committee. Were you aware of
17  that at the time when it was introduced to
18 the committee?

19 A. Yeah, | think | was. | wouldn't say a

20  hundred percent for sure, but, yeah, | think

21 | understood that.

22 Q. And did you understand that any changes had
23 been made to that draft since Mr. Packard

Page 108
1 draft bill related to rights restoration.

2  Andit doesreflect that the Board of

3 Pardons and Paroles attended and commented
4  on provisionsthere asyou just testified.

5 Doesthat refresh your recollection of that

6 conversation?

7 MS. MESSICK: Object to the form.

8 A. Not redlly.

9 Q. You stated earlier that automatic
10 restoration would not be a principled
11 approach.
12 A. No, no, no. | didn't say that.
13 Q. Okay. Canyou explain?
14 A. | said if someone argued, it would be

15 easier, lesswork, wejust -- and even
16  having asked for arestoration of rights,
17  that to meisnot principled.

18 Q. And are you referring to less work for

19  people seeking the restoration of their

20  rights?

21 A. No, no. For the Board of Pardons and

22  Paroles. Gosh, we don't want anymore work.
23 Infact, wewant lesswork. That would be a

Page 107
1 had created it based on conversations the

2 committee had?
3 A. I can'tsay. | don't know.
4 Q. Do you think the work of the committee had
5 any impact on that draft legislation other
6 than thefour crimesthat were added
7  according to these minutes?
8 A. Well, we'd aready had three meetings. |
9 mean, surely -- | didn't think -- When | saw
10 it, | didn't think what's the point of us
11 meeting. | didn't think anything like that.
12 Q. But you were aware that the draft bill that
13 was presented had been drafted prior to the
14  formation of the Exploratory Committee?
15 MS. MESSICK: Object to the form.
16 A. Prior to the very first meeting?
17 Q. Correct.
18 A. No.
19 Q. Did you become aware of that at any point in
20 timesincethen?
21 A. Today.
22 Q. | want to move on to the last section of
23  these minutes, | think, which discussed the

Page 109
1 very unprincipled way to approach proposed
2 legidation.

3 Q. What purpose does the application process
4 save?

5 MS. MESSICK: Object to the form.

6 A. | don't work for Pardons and Paroles. |

7  didn't work for Pardons and Paroles.

8 Q. Inyour opinion isthere a principled reason
9  why individuals should have to apply?

10 A. To seeif the person has been rehabilitated.

11  That's my understanding.

12 Q. How does completing the application

13 demonstrate whether apersonis
14 rehabilitated?
15 MS. MESSICK: Object to the form.

16 A. | don't know.
17 Q. The next section states that the committee

18 agreed that the bill on rights restoration
19  should require peopleto pay all court

20  costs, fines, fees and restitution prior to
21  having their rights restored. Doesthat --
22  Doyourecall --

23 A. | apologize. Can | go back to the last

28 (Pages 106 - 109)

Freedom Court Reporting

877-373-3660

A Veritext Company

205-397-2397



Case 2:16-cv-00783-ECM-SMD Document 209-1 Filed 04/17/20 Page 30 of 59

Page 110
guestion?
Q. Yes.
A. What | meant when | said that about the
unprincipled and -- or the rehabilitation,
to seeif aperson -- That's the entire
Pardons and Paroles process I'm referring

Page 112
1 paidbefore--

2 A. Yes.

3 Q. Beforerestoration of voting rights?

4 A. Yes.

5 Q. And why isthat?

6 A. The money issue and showing that you're a

to, not just filling out an application. 7  responsiblecitizen. Likel said before,
8 Q. Okay. 8 that you're ready and willing to pay your
9 So the top paragraph onthefinal page | 9  debtsto the State.
10  of the minutes states that the committee | 10 Q. I'm going to show you now two exhibits,
11  agreed that the bill -- And thisis 11 which I'll mark as Exhibit 5 and Exhibit 6.
12  referring to the bill related to rights 12 (Plaintiff's Exhibit Numbers 5 and 6
13  restoration -- should state that a person 13 were marked for identification.)
14 must pay al court costs, fines, fees and 14 Q. These documents appear to be e-mail
15 victim restitution prior to having one's 15  exchanges between Secretary Merrill and Cam
16  voting rights restored. The committee 16  Ward and David Faulkner regarding the
17  further agreed, however, that feesassessed | 17  Exploratory Committee; is that correct?
18 againgt an offender after the origina 18 MS. MESSICK: Object to the form.
19  conviction in the same case should be 19 A. Appearsto be.
20  excluded from this requirement. 20 Q. And both emails are part of the same chain
21 Was the majority opinion of the 21 inwhich Mr. Faulkner writes requesting a
22  committeeto require payment of finesand |22  sit-down between Secretary Merrill himsalf
23  feesordered at conviction prior to 23 and Cam Ward to discuss where the committee
Page 111 Page 113
1 restitution -- or prior to restoration of 1 isand how we seethisfrom alegisative
2 voting rights? 2  perspective. Do you seethat in both
3 A. I don't know. What I'm thinking about is, 3 documents?
4  okay, I'mtrying to remember what fees get 4 A. Yes.
5 assessed after the origina conviction in 5 Q. Andin, | believe, it's Exhibit 5, Secretary
6 thesamecase. I'm trying to remember when 6  Maerrill responds to Cam Ward and says we
7  that would happen. 7 needtotalk about this after the first of
8 Q. It can beavariety of things. Sometimes 8 theyear. Andinthe other, Secretary
9 it'srelatedto-- 9  Merrill respondsto Mr. Faulkner and says we
10 A. It can happen. I'm sureit can happen. | 10  can meet whenever you like and we can come
11 just-- | should know better -- 11  to Birmingham if necessary. Isthat
12 Q. -- supervision and -- 12 correct?
13 A. Having worked for AOC, | should know this--| 13 MS. MESSICK: Object to the form.

14  Youknow, that'swhat | was -- | know AOC
15 would not have agreed to that. | can't
16  speak for the rest of the committee.

17 Q. AOC would not have agreed to this position
18 that's stated herein the minutes?

14 A. It appearsto be what the e-mails say.

15 Q. Do you recognize these documents?

16 A. Yeah, | think | did seethese at the time.

17 Q. At thetime of the Exploratory Committee?
18 A. Well, | mean, at the time -- | would assume

19 A. Correct. 19 that Rich Hobson would have forwarded them
20 Q. Isthat because fees assessed against the 20 tomesincel wasthe one attending the
21  offender after the original convictions 21  meetings.
22 should -- It'sthe position of the AOC that 22 Q. And Rich Hobson islisted as copied on this
23  thosefees should also be required to be 23  email; isthat correct?
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Page 114
1 A. Correct.

2 Q. Just to take aquick step back. If you go
3 back to the November 18, 2015, minutes, at
the end of that first paragraph it says,
Absent from the meeting were Alabama State
Representatives Chris England, David
7  Faulkner and Alabama State Senator Cam Ward?
8 A. Correct.
9 Q. Isityour understanding that Mr. Faulkner
10 and Mr. Ward were members of the Exploratory
11  Committee?
12 A. Yes. But | would have to see an officia
13  listto be sure | was correct on that.
14 Q. Did you ever attend any meetings between

o o1 b~

15  Secretary Merrill and Mr. Ward or

16 Mr. Faulkner related to the business of the
17  committee?

18 A. No.

19 MS. MESSICK: Object to the form.

20 Q. Did Secretary Merrill ever include you on

21  any conversations with Mr. Ward and
22 Mr. Faulkner related to the business of the
23 committee separate from other members of the

Page 116
1 hemeant. | don't know. Becauseit's not
2 just some presumption and thinking bad of
3 someone. It'stheway it works. People
4  propose al kinds of thingsto the
5 legidatorsall day long during a session,
6 outside of asession. They haveto hear
7  their congtituents. They have to hear
8 interested parties. When the rubber meets
9 theroad, it'swhen that vote happens that
10 matters. So acommittee could be unanimous.
11 Thisisthe absolute most perfect
12 legislation that Alabama could ever have and
13 thelegidature say, No, we disagree,
14  because werethelegidators. We'rethe
15  elected representatives of the people.
16 | was just aguy that happened to work
17  for the State of Alabamathat got the job of
18 goingto ameeting. I'm nobody. So how
19  could | have any authority or power to force
20 recommendationsfor anything. It's
21  ridiculousto think that.
22 Q. Did you ever communicate with State

23  Representative England, Faulkner or State

Page 115
1 committee?

2 A. No.
3 Q. But you were forwarded these emails by
4  Mr. Hobson?
5 MS. MESSICK: Object to the form.
6 A. | saw them at the time, so they had to be
7  forwarded to me by Rich Hobson. I'm just
8 making alogical assumption.
9 Q. Doyou know if the meeting that's referenced
10  inthese emails between Mr. Merrill and
11  Mr. Ward and Mr. Faulkner ever took place?
12 A. | have no idea
13 Q. Do you know what Mr. Faulkner means by "how
14  we seethisfrom the legislative
15  perspective'?
16 A. Asl told you before, the committee can
17  propose whatever it wants, but the
18 legidature hasthe final say.
19 Q. And just for the record, that's your
20  opinion. I'm not trying to ask you to read
21 Mr. Faulkner's mind as the --
22 A. No. | can state that from my experience
23 withthelegidature. That's probably what

Page 117
Senator Cam Ward about the business of the

1

2 subcommittee -- or of the committee? I'm
3 sorry.

4 MS. MESSICK: Object to the form.

5 A. | don't remember, but | could have. | just
6 don't remember. Because | dealt with

7  Senator Ward quite a bit since he was head
8  of thejudiciary committee for the Senate.
9 Sothere'snotelling. But hewas hard to

10 get to sometimes. Maybe not.
11 Representative Faulkner, he was a
12 member of the judiciary committee in the

13 house. | dealt with him on a couple of
14 issues, but | don't remember talking to him
15 about this, but | could have. | really

16  could havejust in passing even and just not

17 remember. I'm not saying | did or didn't.

18 Q. Do you remember having any conversation with
19  Representative England about it, about the

20 committee?

21 A. Wdl, now, Representative England was also

22 onthejudicia committee, | believe, for

23  theHouse. I'vetalked with him about
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Page 118
1 differentissues. | might have. | just

2 don't remember.

3 Q. Didyou ever communicate with Secretary

4  Merrill about the work of the committee

5  separately from other members of the

6 committee?

7 A. No, | don't remember. | don't think it

8 would have been wrong of meto. | knew him.
9 | don't remember anything like that.

10 Q. Did you ever have any conversations or

11 communicate with Mr. Merrill about the issue
12 of felony disenfranchisement other than the
13 work of the committee?

14 MS. MESSICK: Object to the form.

15 A. You mean outside the meetings?
16 Q. Yes.
17 A. It'spossible. | just don't remember. It

18  would have been something -- If it happened,
19 it would have been to the effect of you know
20 thecourt system's position and the court's

21  finesand fees and costs and al that. That

22  waspretty well known. Butif | had, it

23  might have been reemphasizing. But | can't

Page 120
communicated about the work of the

1

2 committee and one was have you

3 communicated about felony

4 disenfranchisement separate from the
5 work of the committee. Those were
6 the two conversations | wastrying to
7 nail down.

8 A. Theonly thing | would say would be

9 gpeculation. | could have. It would have
10  been brief and philosophical. | can't say.
11 Q. Youdon't recall any specific instances?
12 A. No.

13 Q. Haveyou ever worked on any political
14  campaigns?

15 A. Yes.

16 Q. Which campaigns?

17 A. Perry Hooper, Sr., who ran for chief justice

18  in 1994; Judge Roy Moore who ran for Senate
19  and special elections 2017; Debra Jones, the
20 circuit court judge. The county that

21  Annistonisin. | can't remember the name

22 of the county. Sheran for supreme court

23  justicein 2018. | don't remember any

Page 119
remember having any actual discussionswith

1

2 him by phone or any other way about it

3 outsdethe meetings. Because| felt like

4  the meetings were free and open. We could
5 date our opinion. Why would you need to
6 taktoanybody ontheside? Sol don't

7  know. | don't remember. But | don't think
8 =0

9 Q. Okay. Did you ever communicate with

10 Mr. Ward about issues related to felony
11 disenfranchisement outside the work of the
12 committee?

13 A. Same answer.

Page 121
1 othersexcept amayoral election when | was

2 inlaw school in Tuscaloosa, or acity
3 counsel election or something.
4 Q. Do you recall during the Roy Moore campaign
5 when he-- Let me take a step back.
6 What was your role in the campaign?
7 A. Volunteer.
8 Q. Volunteer?
9 A. Yeah. How do you need meto help? What can
10 1do?
11 Q. Did that involve door knocking?
12 A. | wasn't really into door knocking.
13 Q. What did you do?

14 MS. MESSICK: Object to the form. 14 A. | did help with -- | guess| did get an
15 You've just gone through this. You 15  official position after the election and
16 just went through Cam -- Senator Ward 16  that wasto check into the integrity of the
17 and Representative Faulkner and then 17  eection and to seeif any complaints by
18 Secretary Merrill twice and now 18  votersthat there may have been voter fraud,
19 you've circled back to Cam Ward. 19 thisor that, to seeif there was and
20 Unlessthere's adifferencein the 20 provide alegal mechanism for a challengeto
21 guestion I'm not hearing. 21  theelection of Jones.
22 MS. DANAHY: I'msorry. I'm asking a 22 Q. Do you remember the nature of any of those
23 different question. One was have you 23 complaints?
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Page 122
1 A. Yes | do. | saw atable-- I'm quoting a

person. | saw atablewith all these

driver'slicenses on it and they looked like

they were from out of state. Okay. Thank

you for that information. | saw awhole bus

load of people show up and they all got out.

| think they were from Mississippi. How do

you know they were from Mississippi? Okay.
9 Dead end there. Things like that.

10 Q. Did you find anything credible?

11 A. Oh, yeah, there was credible. But we're

coO~NO O hWN

12 talking 20 something thousand votes that had
13 tobeovercome. Andin Alabamayou've got
14  tocomeinto court and say we found 20

15 something votes plus onein favor -- against
16  Jones, infavor of Moore. No way.

17 Q. Do you recall during the campaign when

Page 124
1 Q. -- intentional --

2 A. No.

3 Q. -- registration of ineligible voters?

4 A. No.

5 Q. Isthere anything wrong with registering

6 €igiblefelons?

7 A. Eligiblefdons? No. Ex-felons? No, of

8  course not.

9 Q. And what about €igible felonswho are till
10  serving time but weren't disqualified?

11 A. Say that again.

12 Q. | apologize. That was very confusing. What

13 about registering eligible voters who have
14  been convicted of felony convictions and are
15 dill injail, but whose convictions were

16  not disqualified?

17 A. No problem there.

3 MS. MESSICK: Object to the form.

4 A. You haveto ask him.

5 Q. Do you think that Democratic operativesin
6  Alabamawere registering thousands of felons
7  acrossthe state?

8 A. Uh-huh (positive response).

9 Q. Do you think that they were doing so

18 Mr. Moore Tweeted -- Breaking -- And I'm 18 MS. DANAHY: Okay. | don't think | have
19  quoting here. Breaking, Democratic 19 anything further.
20 operativesin Alabama are registering 20 MS. MESSICK: Great. Thank you. We're
21  thousands of felonsall acrossthe statein 21 going to have some quick questions.
22  aneffort to swing the U.S. Senate election 22 Does anybody need just afive minute
23  to Doug Jones? 23 break or are we ready to go?
Page 123 Page 125
1 A. Uh-huh (positive response). 1 MS. DANAHY: I'm happy to power through.
2 Q. What was he referring to there? 2 EXAMINATION

3 BY MS. MESSICK:

4 Q. You mentioned that you met Reverend Kenneth
5  Glasgow at the first meeting and he told you

6 hisstory. Canyou briefly tell uswho he

7 is?

8 A. Hée'sapastor downin, | think, Dothan. A

9 black man. He'sbeen to prison and he said

10 lawfully? 10  hebecame a Christian, got born again, in

11 A. Uh-huh (positive response). 11  prison and hislife changed. He becamea

12 Q. Do you think that there was operativesdoing | 12  model prisoner. He became somebody the

13 unlawful registration work of -- 13 guardstrusted and gave all kinds of

14 A. | can't speak for them; | can't speak 14  responsibilities. It wasjust aturn

15 against them. | mean, | could see a mistake 15 around. Guardsthat used to regard him as

16  happening because the law had just changed 16  suspicious. It wasafantastic turn around.

17  for moral turpitude, if you could get their 17  Itwasarea miracle story, a person's

18 rightsback, some -- | don't know. Maybe 18 life.

19  mistakes happen. | wouldn't accuse 19 And then when he got out, he also

20  anybody purposely. 20 started aministry at some point to help

21 Q. That was going to be my next question. Did | 21  ex-felonsfind jobs and get their lives

22  you see any evidence of purposeful -- 22  dtraight and live alife of responsibility.

23 A. No. 23 | know he was one of the people going around
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Page 126
1 registering peopleto vote. | thought, man.

2 Makessenseto me.

3 Q. Did he specifically work to help felons

4  register to vote?

5 A. I'msurehedid. That washismissionin

6 life | think, was to help them get on their

7  feet and be normal people again.

8 Q. And he-- Representatives of the ACLU and
9  representatives of the Alabama Appleseed

10 Foundation were all on this Exploratory
11 Committee?
12 A. Yes.

13 Q. Would you say that there were diverse views
14  invited to participate in the committee?

15 A. Just about every person on the committee had
16 adiverse-- adifferent view from everybody
17  eseinsome shade.

18 Q. Werethere any instances that you can

19 remember at committee meetings where

20 somebody wanted to expresstheir views to
21  the committee and they were prohibited from
22  doing so?

23 A. Never. It wasvery open, friendly.

Page 128
reason to disagree with what the memo says.

1

2 Q. Youtalked alot about the process -- So

3 ther€sacertificate of eligibility to

4 register to vote that gets you your voting

5 rightsback asafaster alternativeto a

6 pardon. And you talked alot about wanting
7  to speed up that process. | will represent

8 toyou that thefinal bill that passed eased

9  the process by reducing which fines and fees

10 andrestitution and al had to be paid,

11  takingit from court ordered moneysfor all
12 of your convictionsto just court ordered
13 moneyson their disenfranchising felons.
14 Do you remember any discussion of the
15 committee about that change?

16 A. Andyou're talking about the changein

17  easing the process?

18 Q. Right.

19 A. Yes, there was discussion.

20 Q. Do you remember what the position of the AOC

21 waswith respect to whether court ordered
22 moneys needed to be paid on the
23 nondisqualifying conviction so if somebody

Page 127
1 Q. Youtaked alot about that fines are

2 punishment, that costs and fees are not

3 punishment. Do you remember any discussion
4 of restitution with respect to restoration

5  of voting rights?

6 A. Separate from fines?

7 Q. Yes. Restitution to the victim.

8 A. It seemslike there was separate -- not

9  separate, but just adjoining discussion.

10 Actualy, each category. | guessyou could
11  say fineswas one category, restitution was
12 another, cost and fees are another. | think
13 briefly there was some discussion about

14  redtitution itself.

15 Q. Exhibit 3 was represented to be a memo from

Page 129
1 hadafelony that wasn't disqualify or had

2  misdemeanorsthat had court ordered moneys?
3 A. | don't know why we would be even talking
4  about it because they weren't

5 disenfranchising.

6 Q. Sowhen the certificate process was first

7  created in 2003, it required payment of all

8  court ordered moneys that a person owed. If

9 youwere disenfranchised on the basis of a

10 felony conviction, you had to pay all your
11 court ordered moneys, even if some of those
12 moneys were related to nondisenfranchising
13  felonies or to misdemeanors. And so my

14 questionis. Do you remember that aspect of
15 thislegidative change?

16 some peoplewiththe ACLU, and it appears-- | 16 A. Either there'saflaw in my memory or there
17 It appearsto me, as| read this, the ACLU 17  wasaflaw in my thinking at thetime and |
18  accepted that restitution would have to be 18 missed that, because that would have been a
19 paid. Wasit your understanding that the 19  great argument that | did not make. But |
20 ACLU accepted restitution as part of 20  don't remember us talking about those other
21  restoration, restitution being paid asa 21  nondisenfranchising crimes and -- Y eah,
22 part of restoration of rights? 22  you'reright. That would create a disparity
23 A. | think so. | believe so. | don't have any 23 between -- Yeah. | don't remember that
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Page 130

Page 132

2 MS. DANAHY: Object to the form.

3 Q. -- that they meet the criteriato have their

4  voting rights restored?

5 A. What | tried to clarify wasthat it'sthe

6  whole process, which would include the

7 answersto the questions.

8 MS. MESSICK: Wedon't have any further

9 guestions.
10 MS. DANAHY:: | just have one follow-up.
11 EXAMINATION

12 BY MS. DANAHY:
13 Q. When restitution was discussed by the

14  committee as arequirement for rights

15 restoration, did the committee discuss
16  abhility to pay in the context of restitution
17  aadl?

18 A. | can't remember. | mean, the ability to

19 pay wasdiscussed in the context of

20 everything. | can't say it was singled out

21  fromthisor that.

22 MS. DANAHY: Okay.

23 MS. MESSICK: Thank you for your time

1 beingdiscussed. I'msorry. | don't think 1 today.
2 it wasdiscussed actually. 2 (Deposition was concluded at 6:09 p.m.)
3 Q. Okay. Thank you. 3
4 Y ou were asked about memos that you 4
5  would have written to Rich Hobson 5
6 summarizing the committee meetings. You're | 6
7 alawyer; right? 7
8 A. Yes. 8
9 Q. And was Rich Hobson your client? 9
10 A. | mean, | advised him, but, no. | would 10
11  consider the entire court systemand AOCmy |11
12  client, and more importantly the chief 12
13 justice, who is obligated under law to 13
14  liaise with thelegidature. Soit's not 14
15 that simple. But, yeah, he was part of my 15
16 client | guessyou would say. 16
17 Q. You may have already addressed this, but you | 17
18  were asked how filling out an application is 18
19  proof of rehabilitation. Isn'tit true that 19
20 it'snot about filling out the piece of 20
21  paper. It'sabout theinformationin it; 21
22 right? It'sabout what the answers to the 22
23  questions are as to whether somebody is 23
Page 131 Page 133
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) 1if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT

Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4
SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or
at www.veritext.com.
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Honorable Tim Jolley

Thompson, Treva, et a. Vs. Merrill, John H., et al.

August 21, 2019

IN THE UNI TED STATES DI STRI CT COURT
FOR THE
M DDLE DI STRI CT OF ALABAMVA

CASE NUMBER: 2:16- 783- ECM SMD

TREVA THOWPSON, et al .,
Plaintiffs,
VS.

JOHN H MERRILL, et al.,

Def endant s.

DEPOSI TI ON TESTI MONY OF:
HONORABLE TI M JOLLEY
AUGUST 21, 2019

Page 1

Veritext Lega Solutions
800.808.4958

770.343.9696
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Honorable Tim Jolley August 21, 2019
Thompson, Treva, et a. Vs. Merrill, John H., et al.
Page 2 Page 4
1 STIPULATION 1 INDEX
2 It is hereby stipulated and agreed by 2
3 and between counsel representing the parties 3 EXAMINATION BY: PAGE NO::
4 that the deposition of Honorable Tim Jolley is 4 MS. YUN 8, 141
5 taken pursuant to the Federal Rules of Civil 5 MS. MESSICK 128
6 Procedure and that said deposition may be taken 6
7 before Stephanie Nicholas, Court Reporter and 7 EXHIBITS:
8 Commissioner for the State of Alabamaat Large, 8 PLAINTIFFSEXHIBIT 1 30
9 without the formality of a commission; that 9 (Agenda)
10 objections to questions other than objections as 10 PLAINTIFFSEXHIBIT 2 34
11 to the form of the questions need not be made at 11 (Meeting Minutes)
12 thistime but may be reserved for aruling at 12 PLAINTIFFSEXHIBIT 3 61
13 such time as the deposition may be offered in 13 (December 15, 2015 Email)
14 evidence or used for any other purpose as 14 PLAINTIFFSEXHIBIT 4 70
15 provided for by the Federal Rules of Civil 15 (December 9, 2015 L etter)
16 Procedure. 16 PLAINTIFFSEXHIBIT 5 85
17 It isfurther stipulated and agreed 17 (Proposed Statutory Language)
18 by and between counsel representing the parties 18 PLAINTIFFSEXHIBIT 6 88
19 inthis case that said deposition may be 19 (Email and Attachments)
20 introduced at the trial of this case or used in 20 PLAINTIFFSEXHIBIT 7 90
21 any manner by either party hereto provided for 21 (Tim Jolley Letter and Email)
22 by the Federal Rules of Civil Procedure. 22 PLAINTIFFSEXHIBIT 8 109
23 It is further stipulated and agreed 23 (HB282)
Page 3 Page 5
1 that the signature to and the reading of the 1 APPEARANCES
2 deposition by the witnessis waived, the 2

3 deposition to have the same force and effect as
4 if full compliance had been had with all laws
5 and rules of Court relating to the taking of
6 depositions.
7 It isfurther stipulated and agreed
8 that the notice of filing of the deposition by
9 the Commissioner iswaived.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

3 APPEARING ON BEHALF OF THE PLAINTIFFS:
4 MS. JENNIFER J. YUN
5 JENNER & BLOCK, LLP
6 1099 New York Avenue NW, Suite 900
7 Washington, D.C. 20001-4412
8
9
10
11
12
13 APPEARING ON BEHALF OF THE DEFENDANTS:
14 MS. MISTY S. FAIRBANKS MESSICK
15 MR. WINFIELD J. SINCLAIR
16 STATE OF ALABAMA
17 OFFICE OF ATTORNEY GENERAL
18 501 Washington Avenue
19 Montgomery, Alabama 36130
20
21 ALSO PRESENT:
22 Ms. Blair Bowie
23 Mr. Brenton Smith

2 (Pages2-5)

Veritext Lega Solutions

800.808.4958

770.343.9696
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Honorable Tim

Jolley August 21, 2019

Thompson, Treva, et a. Vs. Merrill, John H., et al.

Page 6
1 I, Stephanie Nicholas, a Court Reporter
2 of Tallassee, Alabama, acting as Commissioner,
3 certify that on this date, as provided by
4 the Federal Rules of Civil Procedure and the
5 foregoing stipulation of counsel, there came
6 before me at the Alabama Attorney General's
7 Office, 501 Washington Avenue, Montgomery,
8 Alabama, beginning at 10:07 a.m., Honorable Tim
9 Jolley, in the above cause,
10 for oral examination, whereupon the following
11 proceedings were had:

Page 8
THE VIDEOGRAPHER: Okay. Court

reporter, please swear in the witness.
THE COURT REPORTER: Okay.

HONORABLE TIM JOLLEY,
being first duly sworn, was
examined and testified as follows:
EXAMINATION BY MS. YUN:
Q. Good morning.
A. Good morning.
Q. Please state your full name and

©CoOoO~NOOUWDNLPRE

=
o

11

12 12 current address for the record.
13 13 A. Allen Timothy Jolley.
14 14 MS. MESSICK: Can he giveyou his
15 15 work address? If you put his home address --
16 16 you don't need his home address, and we'll have
17 17 toredact it.
18 18 MS. YUN: Sure. Work addressis
19 19 fine.
20 20 MS. MESSICK: Thank you.
21 21 A. All right.
22 22 MR. SINCLAIR: Or city and state.
23 23 A. Marshall County Courthouse,
Page 7 Page 9
1 THE VIDEOGRAPHER: Okay. Werenow | 1 Guntersville, Alabamafor part of the time and

2 ontherecord. Today is Wednesday, August the
3 21st, 2019. Thetimeis 10:07 am. Centra
4 Standard Time. This beginsthe video deposition
5 of Honorable Tim Jolley, in the matter of Treva
6 Thompson, et a., versus John H. Merrill, et
7 a., Case Number 2:16-783-ECM-SMD, District
8 Court Middle Digtrict of Alabama. The
9 deposition istaking place at the offices of the
10 Alabama Attorney General, 501 Washington Avenue,
11 Montgomery, Alabama.
12 My name is Lane Boggs, videographer,
13 representing Boggs Multimedia. The court
14 reporter is Stephanie Nicholas representing
15 Freedom/Veritext.
16 Counsel, identify yourself and state
17 whom you represent.
18 MS. YUN: ThisisJennifer Yun
19 representing the plaintiffs.
20 MS. MESSICK: Misty S. Fairbanks
21 Messick for the defendants.
22 MR. SINCLAIR: Winfield Sinclair for
23 the defendants.

2 the other part of the time, private practice,

3 431 Gunter Avenue, Guntersville, Alabama.

4 Q. (BY MS.YUN:) And asyou heard, my
5 nameis Jennifer Yun, and | represent the

6 plaintiffsinthiscase. And I'll be taking

7 your deposition today. Have you ever been

8 deposed before?

9 A. No, maam.
10 Q. Haveyou ever testified at trial ?
11 A. | have
12 Q. And when wasthat?
13 A. Oh. I'mgoingto havetotry to

14 estimate. | gavetestimony in adivorce case

15 that | was -- why -- why | divorced my previous

16 wife. And it was simply testimony for the

17 jurisdictional proof of the divorce. We were

18 ableto reach a settlement on the day of trial.

19 The other time that | testified was

20 during a capital murder case in about 1992,

21 somewherein that neighborhood. It was State of
22 Alabama versus Shannon Mitchell, who was alocal
23 attorney. | wasworking at the district

3 (Pages6-9)
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1 attorney's office at that time as the chief

2 assistant district attorney. | was also the

3 director of the -- of our specia crime unit and

4 | assisted in making decisions during

5 investigations of homicides.

6 During that case, | testified about

7 my involvement in the investigation of the case

8 but primarily concerning a conversation | had

9 with the attorney that was charged with capital
10 murder of apolice officer. He was acquitted of
11 thecharge. Heis currently amunicipal court
12 judgein Guntersvilleandin Boaz. AndI'ma
13 prosecutor in the City of Guntersville court
14 where he'sthejudge.
15 Q. Great. Sodo you understand that
16 you'll be answering questions today under oath?

17 A. Yes, maam.

18 Q. Andthatitisthesameasif you
19 aretrying -- testifying in court?

20 A. |do.

21 Q. And do you understand that your

22 testimony must be truthful and complete?

Jolley August 21, 2019
Page 12
1 Q. Sure.
2 A. | have ahabit of calling people sir

3 or maam. Doesthat bother you if | do that or
4 isthat --

5 Q. That does not bother me at all.

6 A. Allright.

7 Q. Thank you.

8 A. Thank you.

9 Q. Ms. Messick may object to one of my

10 questions, and unless she instructs you not to

11 answer and when she finishes her objection, you
12 should answer the question.

13 A. Yes, maam.

14 Q. Andlet me know, aswe spoke before,
15 if you need a break, however, | would ask that
16 you not request a break while one of my

17 questionsis pending. Isthat --

18 A. Yes, maam.

19 Q. --okay?

20 A. Yes, maam.

21 Q. Isthere any reason you may not be

22 ableto testify truthfully and accurately today?

23 A. Yes, maam. 23 A. No, maam.
Page 11 Page 13
1 Q. Sol will now go over some ground 1 Q. Haveyou taken medications or
2 rules governing this deposition. I'll try to 2 substances that may affect your memory or should
3 ask my questions slowly and clearly. And | will| 3 impair your ability to answer my questions
4 ask that you do the same with your answers. Is | 4 today?
5 that okay? 5 A. No, maam.
6 A. Yes, maam. 6 Q. Whendid you first speak with anyone
7 Q. | would aso ask that you let me 7 from the state attorney general’s office about
8 know if you don't understand a question. Is 8 thiscase?
9 that okay? 9  A. | don't remember the exact date, but
10 A. Certainly. 10 it was several months ago.
11 Q. It'simportant that we speak one at 11 Q. Andwho did you speak with?
12 atime and that you listen to the full question 12 A. Ms Messick.
13 before giving your answer, otherwise, it'shard | 13 Q. Areyou being represented by the

14 for the court reporter to transcribe and -- and
15 you will not be sure that you're answering the
16 full question before being -- that is being

17 asked. We also want the transcript to be as

18 complete and accurate as possible, so please
19 make sure to respond verbally to questions. |If
20 you just nod or shake your head or say uh-huh,
21 it will not appear in the transcript. |sthat

22 al right?

23 A. Yes, maam. May | ask something?

14 date of -- the state attorney general's office

15 inthis case?

16 A. No, maam. I'm not a party.

17 Q. And when you spoke with Ms. Messick
18 several months ago, was it about this

19 deposition, or wasit about thiscasein

20 genera?

21 A. Itwasabout this casein general.

22 Q. What was the nature of that

23 conversation?
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1 A. lwasin, | believe, my office at

2 thedistrict attorney's office, one of my

3 part-time gigs --

4 Q. Uh-huh.

5 A. --andlgotacalora--1had

6 a-- perhaps a message from my other office that

7 she had called and wanted to get in touch with

8 me. Sol returned her call, as| -- as|

9 remember.
10 And the crux of the conversation was
11 they explained -- or she explained, not
12 they -- but she explained that this lawsuit was
13 pending and that she wanted to talk with meto
14 seeif | had any information that might be
15 relevant to the case. And her -- her question
16 tome, as| believeit -- and it was avery
17 short conversation; but it was, during the
18 discussionsin the committee meetings that you
19 had, do you believe that there was actual
20 discussions and debate that were meaningful as
21 opposed to, | think, perhaps the Secretary of
22 Statejust saying thisiswhat | want and this
23 ishow we'regoing to do it.

Page 16
1 inany case, but if I'm -- if I'm asked to
2 tedtify, I'll testify, you know, to what | know.

3 Q. Thank you.
4 A. Yes, maam.
5 Q. Did you have any subsequent

6 conversations with Ms. --

7 A. ldid.
8 Q. --Messick? Okay.
9 A. 1did. Actudly -- actualy, |

10 forgot one point of our first conversation. She
11 asked meif | had any documents relating to --
12 relating to our meetings with the task force.

13 And| -- | told her that | wasn't sure, | didn't

14 think | did because when -- when | retired from
15 the bench, | didn't -- | didn't recall keeping a
16 fileonthiscase. | knew | had one, but | -- |

17 didn't recall keeping it. So | told her that |

18 didn't think | had documents.

19 | had a subsequent conversation with
20 her after that. | believe it was perhaps

21 sometimein maybe June or July. And she asked
22 meif -- if -- pursuant to the subpoena, if she
23 could send me documents for me to look at that

Page 15
1 And do you want me to give -- give

2 you my response as | recall?
3 Q. Yes, please.
A. Aslrecal, | said, yes. You know,

I've served on other committees or -- or other
task force dealing with legislation, and I'm
kind of skeptical about them starting out
because | had what | thought was not the best
experience when | served on the Prison Reform
Task Force due to the fact that legislation was
in the hopper before anyone on the committee was
ableto look at it or -- or discuss the actua
contents of it. And it was about, | think, over
100 pages.

So when | first -- when | first went
onto this committee and we had our first
meeting, we actually had discussions about what
the issues may be. Anyway, | told her -- my
conversation with her was, yes, | thought we did
have meaningful discussions. And then she
21 said -- asked me would | be willing to serve as
22 awitnessin the case, and | said, well, you
23 know, no one readlly likesto serve as awitness

© 00N o O~
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Page 17
1 might help me refresh my recollection.

2 | brought those documents with me.

3 There were a packet of documents that she

4 actually senttome. | -- and | recently moved

5 from one home to another. We had boxes and

6 boxes. Sowhen | actually started going through

7 those boxes to put things in my home office, |

8 found afile that actually had these documents

9 inthere. They were the same documents. They
10 were the same documents. No additional ones.
11 Q. And those are the documents that you
12 received; The box --
13 A. These--
14 Q. --that youfoundin-- whenyou
15 moved was from when you served on the committee?

16 A. Yes, maam, it was.
17 Q. Thank you.
18 A. Yes. Andl had -- oh, I'm sorry. |

19 had another conversation with her relating to
20 the deposition. | know | got areally -- likea
21 week's notice of thefirst setting. |

22 appreciate y'al rescheduling. But | did talk

23 with her about that, | think, twice, once then
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1 and once maybe last week or so -- or a couple of

2 weeks ago, relating to setting the deposition

3 for today.

4 Q. Andthose were -- could you tell me
5 the nature of those discussions that you had in
6 preparation for this deposition?

7 A. Oh. | -- areyou talking about

8 facts? Do you mean facts relating to the case

9 or--
10 Q. No.
11 A. --just--
12 Q. Jdust--
13 A. --any conversation?
14 Q. --what you talked about.
15 A. Okay. We-- we simply talked about

16 thetiming of the deposition, when we could

17 possibly scheduleit. And | know | had -- | had
18 court conflicts and -- and | have a court

19 conflict today, but it'sjust -- you know, |

20 can't -- obvioudy sometimes you can't fix court
21 conflicts. You just haveto jump in there and

Page 20
1 wasteaching at the midwinter judges conference

2 and could not attend. But all of these, in some
3 way, refresh my recollection.
4 Q. Didyou learn any new information
5 from any of those documents?
6 A. |did.
7 Q. Andif you could briefly explain
8 what those were.
9 A. | learnedthat in discussing --
10 or -- or not discussing -- in preparing my list
11 of what | think wastitled additional moral
12 turpitude crimes, that | actually maybe |eft one
13 or two off. But that's basicaly it.
14 Q. Okay. So no other new information
15 that you learned from the documents?
16 A. No, no new information.
17 Q. Haveyou spoken with Secretary
18 Merrill about thislitigation at all?
19 A. | havenot. Not at all.
20 Q. Haveyou spoken with anyonein the
21 Alabama State L egislature about this litigation?

10 them or -- or provide you the ones that --
11 Q. Maybeit will save ustimeif we
12 could -- maybe you could mark them with a tape

13 flag during the break or something like that --
14 A. Yes, maam.
15 Q. --and-- because well -- welll

16 take those from you eventually.

17 A. All the documents that she provided
18 me helped somewhat to refresh my recollection,
19 you know, with reference to at least when the
20 meeting was held, whether or not | was there at
21 the meeting. Because the last meeting, where
22 they actually voted on acceptance of the -- of
23 the proposed legidlation, | was -- | believe

22 say, dl right, whenever you say doit, well do | 22 A. | havenot.
23 it. 23 Q. Haveyou spoken with anyonein the
Page 19 Page 21
1 Q. And you mentioned those documents 1 exploratory committee about this litigation?
2 that you reviewed -- that you received fromMs.| 2 A. | havenot.
3 Messick. 3 Q. Didyou speak to anyone else to
4 A. Yes, maam. 4 prepare your testimony today?
5 Q. Did any of those refresh your 5 A. No.
6 recollection? 6 Q. Could you give usabrief overview
7 A. They do somewhat, yes. 7 of your educational background?
8 Q. Andwhich oneswere they? 8 A. Yes. | attended undergraduate
9 A. Do youwant me to name each one of 9 school at Jacksonville State University, where |

=
o

majored in criminal justice, with an emphasis on
forensic sciences, and then attended Birmingham
School of Law. | graduated Birmingham School of
Law in 1981, took the bar exam. | graduated in
late May of '81, took the bar exam in July and
was admitted to the Bar in October of that year.
Q. And could you tell usyour
professional background starting --
A. Certanly.
Q. --fromthen? Yeah.
A. Certainly. | wasin private
practice from 1981 until January of 1987. In
22 January of 1987, | went to work with the
23 district attorney of Marshall County, Ronald P.
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1 Thompson. | had actually managed his campaign

2 in hisbid for -- to defeat an incumbent
3 district attorney. | worked for him from 1987
4 until 1999. | worked there 12 years. And ten
5 years of that was his chief assistant district
6 attorney. When | left that office, | was
7 handling primarily homicide, arsons and
8 drug-related cases.
9 | went to -- | ran for circuit
10 judge. And it was avacant post that was being
11 vacated by the retirement of acircuit judge
12 that we had there by the name of Bill Gatton. |
13 was fortunate enough to run unopposed for that
14 first termin 1998, took the bench in 1999. |
15 wastherefor 18 years. | ran two other times
16 unopposed. Two times as a Democrat, the last
17 time asaRepublican. | retired -- | believeit
18 was January the 14th at 12:01 am. And by 8:00
19 that morning, | wasin my new office where | now
20 practice law.
21 Q. And which year was that?
22 A. That was2017. January of 2017.
23 And I've been engaged in the private practice of

Page 24
city attorney. If the city attorney hasa

conflict in civil matters, | handle those. If
he does not, | smply assist in the prosecution.
And primarily DUI cases.

Q. And how much of your time right now
is being devoted to your private practice as
opposed to your other duties working for --

A. Oh, okay.

Q. --the DA and the district attorney?

10 A. Actualy, | would say probably -- if

11 you count the weekend work, probably two days to
12 two and a half days a week to private practice.

13 Theremainder of those six days would be devoted
14 to district attorney work. | have actua office

15 hoursin the district attorney's office. On

16 Monday, Tuesday and Thursdays -- or any other
17 timesthat it's needed if | happen to bein

18 court.

19 Q. Thank you.

20 A. Yes, maam.

21 Q. Soyou mentioned that you found a

22 box of documents that were --

23 A. Wadll, not abox. | found abox that

© 0o ~NOoO Ok~ WN PR

Page 23
law since then. | also work part-time with the

current district attorney, who is Everett
Johnson. Strangely enough, | was his supervisor
when | wasin the district attorney's office the
first time, and now he's mine.

| currently handle issues that come
up dealing with homicides, particularly capital
murder and Miller versus Alabamaissues dealing
with juveniles that may have been sentenced and
are coming back for Miller hearings. I've
actualy tried onein -- I'm sureit will be on
appeal pretty soon.

| also, once again, handle arson
cases, drug trafficking cases. | handle issues
that come up with dealing with difficult -- what
| consider -- some are difficult and some are
not -- procedural aspectsin -- in the criminal
cases.

Andin civil law, strangely enough,
| handle real estate litigation. That's
primarily what | do. | also prosecute for the
City of Guntersville. I'm, you might say, an
assistant city prosecutor. 1'm not the actual

© 0o ~NOoO Ok~ WN PR
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Page 25
1 had these documentsin them. Yes.

2 Q. Thoseweretheidentica documents
3 that you received from Ms. Messick?
4 A. Yes, maam.

5 Q. And--
6 A. Uh-huh.
7 Q. --during your time asacircuit

8 judge, did you ever use an email address other
9 than your government account to send or receive
10 any communicationsthat are related to your
11 position asacircuit judge?
12 A. No, maam.
13 Q. Didyou store any filesrelated to
14 your officia duties on any nongovernment
15 computer?
16 A. No, maam.
17 Q. And doesyour current job touch on
18 issuesrelated to felony disenfranchisement in
19 any way?
20 A. Itdoesn't. Well, | say it doesn't.
21 | -- it depends on how you look at it, | guess.
22 | mean, as a prosecutor, when | -- when |
23 prosecute someone, if they plead guilty or
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1 they're convicted of certain offenses, they're 1 commission adjourned at 11:30 p.m. That is
2 going to lose their right to vote. So it would, 2 incorrect. It was11:30 am.
3 | guess, actualy. Yes. You'reright. 3 Q. (BY MS.YUN:) Andyou'rereferring
4 Q. Sowe already spoke alittle bit 4 to the November 18, 2015 meeting?
5 about the committee that you served on. So 5 A. Yes maam, | am.
6 could you tell usalittle bit about your 6 Q. Yeah. Well go over those minutes
7 involvement with the VVoter Disenfranchisement 7 in--
8 and Restoration of Voting Rights Exploratory 8 A. Okay.
9 Committee that you served on? 9 Q. -- more detall --
10 A. Yes, maam. On this particular 10 A. Yes, maam.
11 committee -- | don't remember who asked me to 11 Q. --intime, but thanks for pointing
12 serveonit, and | wastrying to think of that. 12 that out.
13 | don't remember if it was the secretary of 13 A. Sure
14 dateor if it was the chief justice or actually 14 Q. Soyou were saying that you did not
15 who it was. But however that came about, | -- | 15 recall how the -- how the committee makeup was
16 remember accepting the agreement towork onthe | 16 determined?
17 committee. 17 MS. MESSICK: Object to the form.
18 And we met only a couple of times -- 18 A. |dont.
19 or | was present only, | think, in a couple of 19 Q. (BY MS. YUN:) And do you remember
20 meetings. And -- and | noticed in looking over 20 how -- do you remember how you were asked or who
21 the minutes from one of the meetings -- | 21 asked you to be on the committee?
22 believeit was the second meeting. Thefirst 22 MS. MESSICK: Object to the form.
23 meeting was -- was primarily introductions of 23 A. | actualy don't. | would haveto
Page 27 Page 29
1 people and what we do, identifying, | think, the 1 speculate asto who it may have been.
2 task that we had before us. 2 Q. (BY MS. YUN:) Andwhat isyour
3 And in the second meeting that we 3 understanding of the purpose of the exploratory
4 had, | notice the minutes of those minutes said 4 committee?
5 it adjourned sometime in the p.m., but actually 5 A. My understanding of the purpose of
6 -- or it may have been thefirst one. Let me 6 the exploratory committee was to accomplish --
7 look. One of the -- | noticed one of the times 7 or try to accomplish two things. One wasto
8 on the meetings adjournment signed by Secretary 8 define under our constitutional provision what a
9 Merrill was obvioudly incorrect because it said 9 crimeinvolving -- or afelony, rather,
10 p.m. instead of am. and it -- there's no way we 10 involving moral turpitude was. And also to look
11 would have been there at perhaps 11 p.m. or 11 at the process and determine whether or not
12 whenever it wasthat it said. If | can locate 12 automatic reinstatement should be accomplished
13 that. 13 or whether there should be a process and -- and
14 MS. MESSICK: It lookslikeitis 14 what that processwas or -- or would look like.
15 that. November 18th minutes. 15 Q. Thank you.
16 THE WITNESS: Thank you. 16 A. Yes, maam.
17 MS. MESSICK: Do you-all havea 17 Q. Just to go back to the documents
18 copy? 18 that you were referring to. Did the documents
19 MS. YUN: Yes. 19 that you found in that box have any notes that
20 MS. MESSICK: Okay. 20 you had written on them?
21  A. Yes Hereitis. It'sonthe 21 A. They -- they did. It had -- one of
22 adjournment page, the last page. It saysthat 22 them -- | believeit wasthefirst one, | had

23 with no other business before the body, the

23 handwritten a note as to when our next meeting
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1 was-- or thediscussions. And | didn't

2 actudly -- | can provide that. Becausethat's
3 the only thing -- that's the only note that was
4 on any of those documents was the -- the one
5 where| put down a-- adate of a-- of a

6 meeting that was to occur.

7 Q. And that wasthe only note that you
8 had written on --

Page 32
1 what are the things we're going to have to look

2 at in order to come up with some legislation to
3 assist with coming -- well, with not only
4 defining moral turpitude under Alabama law, but
5 also the procedures for convicted felons being
able to apply to vote again.

They were -- there were a number of
people that participated in those discussions,

© 00 N O

9 A. Yes, maam, it was. but | don't remember the exact details of them.
10 Q. Okay. Itwould be great if we 10 And quite frankly, | focused more -- and perhaps
11 could -- 11 | should have listened better, but | focused
12 A. Sure 12 more on the moral turpitude issue. | kind of
13 Q. --getacopy of that -- 13 jumped on that because of my position and my
14 A. Sure 14 experience. So | thought | was more adept to
15 Q. --fromyou. 15 work on that issue and primarily focused on
16 THE WITNESS: Let memakeanote. | 16 that.

17 MS. MESSICK: I'm doingit. 17 Q. Areyou aware of any -- were you
18 THE WITNESS: Oh, okay. 18 aware of any -- sorry. Strikethat. Areyou
19 Q. (BY MS YUN:) I am now handing you 19 aware of any meeting minutes being taken for
20 what has been marked as Exhibit 1. Do you 20 these committee meetings?
21 recognize this document? 21 A. |have--
22 (Paintiff's Exhibit 1 was marked 22 MS. MESSICK: Object to the form.
23 for identification and attached.) 23 A, Yes
Page 31 Page 33

1 A. |do. 1 Q. (BY MS.YUN:) Did you or other

2 Q. Andthisisan agendafor an October 2 committee members ever review those meeting

3 15, 2015 meseting of the exploratory committee, | 3 minutes shortly after those meetings occurred?

4 correct? 4 A. | don't recall ever reviewing those

5 A. Yes maam,itis. 5 minutes until they were provided. So | don't

6 Q. Did you attend this meeting? 6 have an independent recollection, but, | mean,

7 A. |did. 7 obviously, | did. | had these documents. But a

8 Q. Do you recall what was discussed at 8 short time after, | don't -- | can't recall. |

9 this meeting? 9 can't recall ever doing that.

10 MS. MESSICK: Object to the form. 10 Q. And do you recall seeing any
11 A. | didn't until | looked at the 11 meetings minutes for this October 15, 2015

12 agenda and the minutes to help refresh my

13 recollection. But that's the only way that |

14 could -- could tell you isfrom looking at that.
15 But | -- | do have some independent

16 recollection, after looking at that, asto some

17 of the thingsthat were discussed in the

18 meeting.

19 Q. (BY MS YUN:) And what were those
20 things that were discussed?

21 A. The purpose of the committee other

22 than the introductions of the people involved

23 and some discussion about, | believe, you know,

[N
N

meeting?

A. Yes maam.

Q. Youdo recall seeing minutesfor
that -- for this meeting?

A. Waédll, perhapsI'mincorrect. Let me
look at -- the only ones -- no. No. It'sa
November 18. That's-- no. I'm -- 1 don't.
Thereis-- thereis-- at least | didn't have
any in my documents, and the documents here that
21 | -- have been provided don't reflect it either.

22 And | don't have any independent recollection of
23 it.

R e e e e e
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1 Q. Understood.
2 A. Yes, maam.
3 Q. AndI'm now handing you what's been
4 marked as Exhibit 2.
5 (Paintiff's Exhibit 2 was marked
6 for identification and attached.)
7 MS. YUN: | have another copy.
8 MR. SINCLAIR: No. It'sal right.
9 A. Yes, maam.
10 Q. (BY MS. YUN:) Do you recognizethis
11 document?
12 A. |do.
13 MS. MESSICK: Object to the form.
14 Q. (BY MS. YUN:) Andit appearsto be

15 apacket of materials produced by and to the
16 exploratory committee; is that correct?

17 A. Yes, maam. | don't know if you
18 would cdll it a packet of materials that were
19 produced. | believe they were produced at
20 separate time -- at different times. But, yes,
21 those are materialsthat -- that | would have
22 received as a member of the exploratory

23 committee.

Page 36
1 A. Allright. Thereason that | felt

2 itwasso -- | felt there were some
3 inconsistenciesin thelist. And my opinion was
4 if you accept ashort list, fine. If you accept
5 along list, you need to make sure that it's
6 consistent and that you don't exclude certain --
7 certain felonsand -- from voting, where others
8 with the same type of offense are allowed to
9 vote. And | understand that if you don't
10 disenfranchise someone, then there may not be
11 harmin it under -- under the law, maybe there
12 isn't, but I -- | think looking at it just to be
13 fair.
14 And -- and I'll give you an example
15 of that. | know that witnesses aren't supposed
16 to ramble during depoasitions, but I'll give you
17 an example of that. If you're going to exclude
18 forgeries, then you should also exclude someone
19 that's-- has a conviction for possession of a
20 forged instrument, first or second degree. And
21 | don't believe on the list, possession of
22 forgeries are excluded, but forgeriesare. And
23 | just -- | remember voicing my opinion

Page 35
1 Q. Well start with the November 17,

2 2015 meeting minutes --

3 A. Yes, maam.

4 Q. --whichison page 1 of that
5 exhibit, Exhibit 2.

6 A. Yes, maam.

7 Q. Doyou recdl attending this

8 meeting?

9 A. |do.
10 Q. Do you remember the purpose of this
11 meeting?
12 A. | believethe -- the purpose of the

13 meeting was to discuss, as before except

14 in-depth, people's opinions on the committee as
15 to what should be included in the legidlation,
16 what the effects of the legidation might be and
17 how it may affect felons that -- that are --

18 that would be disenfranchised as a result of

19 felony convictions.

20 Q. Andwhy did you believe that it was
21 necessary to come up with thislist of felonies
22 involving moral turpitude during this meeting?

23 MS. MESSICK: Object to the form.

Page 37
1 concerning some of those issues during the --

2 during the meeting.

3 Another example is murder is on the

4 list and, interesting, assault first and second

5 degree are on the list, but attempted murder

6 isn't. So you've excluded someone actually for

7 committing a Class B or C felony, but yet

8 attempted murder is punished the same as the

9 murder committed under Alabamalaw. Soyou have
10 actually alowed someone that's not on the list,
11 allowed someone that has a conviction for
12 attempted murder.
13 And there are others. There --
14 there are -- three are misdemeanors -- there was
15 acouple that were misdemeanors. The statute
16 may not be quite as clear, until you read it,
17 whether it'safelony or misdemeanor. An
18 example of that is sexual assault in the second
19 degreethat's on thelist, that's a misdemeanor
20 unless the defendant has committed a second --
21 or subsequent sexual crime within ayear. And
22 asotherewas-- there was a-- aprovision on
23 there dealing with securities, violations of
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1 securitieslaw, that -- and | think there's --

2 oneof the notesin there that says there's no
3 punishment provided or it's unclassified.
4 That's not correct. The punishment for itis
5 one or two code sections over from what's listed
6 inthe--inthere.
7 There was also another -- there was
8 aso another one on the -- that wound up in the
9 legidation that was also -- could be afelony
10 or amisdemeanor. And | think it dealt with
11 hoaxes, possession of hoax -- hoax devices and
12 that sort of thing.
13 But -- but those were my concerns,
14 that -- that, you know, if you're going to -- if
15 you're going to include a category of crimes,
16 then it should include al those categories or
17 exclude all those categories.

18 Q. Thank you. Andyou --
19 A. Yes.
20 Q. -- mentioned that you expressed some

21 of these concernsthat you had about
22 inconsistencies. Do you remember what the
23 committees' response was or any committee

Page 40
1 thing about chastity, you know, dealing with --

2 it was okay for aman to go out and carouse

3 around but it wasn't for awoman. And |

4 think -- | think historically, that's where it

5 got itsfooting, and it found its way into

6 criminal law later on.

7 After the -- after the war between

8 the states, alot of the Confederate states, in

9 trying to come up with a-- amechanism to keep
10 African Americans from voting, enacted state
11 congtitutions that had provisions, that | think
12 they were open about in their debates on the
13 legidative floor, that they were intended
14 specifically and directed to minorities,
15 particularly, at that time, African Americans.
16 Inthat, many states passed similiar provisions
17 that had the moral turpitude exception in it to
18 exclude voters that were convicted, not only a
19 felon -- of felonies, but of crimesinvolving
20 moral turpitude.
21 And Alabamawas such a state in the
22 congtitution of 1901. And -- and | think
23 thatif I'm not -- | may be mistaken, but |

Page 39
member's reaction?

A. No. No.

Q. Inlooking back at Exhibit 2, the
meeting minutes, the minutes state that Mr. Win
Johnson proposed postponing any vote until the
history of the term moral turpitude could be
established. What is your understanding of the
history of the term moral turpitude as it
relates to voting in Alabama?

A. Oh, wow.

MS. MESSICK: Object to the form.

A. Widll, | think you haveto go
further -- alittle further back than that
actually. You know, moral turpitude first got
its footing in the United Statesin the early
1800s dealing with defamation cases. And the
term encompassed social activities that,
particularly during that period of time, were
not acceptable for minorities, were not
acceptable for women. For example, it was okay
for a Caucasian man to get in afight with
22 another -- another man, but it wasn't okay for a
23 woman or aminority person to do that. And same
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1 think it -- ther€'s even some case law that

2 discussesthe fact that Alabama's constitution
3 of 1901, that particular provision you're
4 talking about, the disenfranchised voters was
5 directed to exclude African Americans.
6 Q. Anddo you recall any discussion
7 regarding the suggestion that the committee
8 should understand the history of the term moral
9 turpitude?
10 A. WinJohnson. Yes, | do. Asa
11 matter of fact, after | looked at that, |
12 recalled Win saying, wait aminute, let's --
13 let'slook at -- ook at this.
14 Q. Andwasthere anything else said
15 about that topic at that meeting as far asyou
16 canrecal?

17 A. Mord turpitude?

18 Q. About understanding the history of
19 theterm. Do you recall anything --

20 A. |don't--

21 Q. -- additional?

22 A. I dontrecal. | remember we-- we

23 set up a subcommittee at -- at some point to --
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1 that | was amember of -- to -- to try to look

2 atthat. But to my recollection, we never

3 actually met. You know, the -- the documents

4 that you have herein this packet is what we

5 used to discuss, | guess, if you cal it a

6 discussion, to send those documents back and

7 forth.

8 And primarily, they went through Ed

9 Packard. | got what | got from Ed Packard.
10 And-- and as| recall, Ed Packard asked meto
11 send him my list. That'swhat | did.
12 Q. Going back to the meeting minutes of
13 the November 18th meeting. On page 2, there'sa
14 description of a discussion of other states

15 practices with regard to felony

16 disenfranchisement and rights restoration.
17 A. Yes

18 Q. Doyou seethat?

19 A. Yes

20 Q. What was the nature of that

21 discussion asfar asyou can recall?

22 A. | don't have an independent

23 recollection of the details, but | do recall

Page 44

1 southern states were doing was not relevant to
2 the purpose of the committee?
3 A. No. It'srelevant, but | don't
4 think we should just, you know, look at what
5 southern states are doing. Y ou look at what
6 other states are doing other than those in the
7 South.
8 Q. Doyou recdl -- or did you express
9 any -- did you express that opinion to the

10 committee or any --

11 A. | didnot.

12 Q. -- committee members?

13 A. 1didnot. No, maam.

14 Q. Wasthere any discussion during the

15 meeting that -- of the potential that by

16 focusing on southern states, that the committee
17 might perpetuate the discriminatory practices?
18 A. | don't remember that there was any

19 such discussion. There may have been. It could
20 have been, but | -- | don't recall that. |

21 don't recall that.

22 Q. Didthe committee ever discuss the

23 potential racial impact of any of the proposals

Page 43
1 that we reviewed what other southern states --

2 several southern states were doing with regard
3 toreinstatement of voters rights that had been
4 disenfranchised due to felony convictions.

5 Q. Sothe minutes state that Secretary

6 Merrill proposed that the committee should

7 direct its attention to what southern states are
8 doing. And do you recall why he made that

9 suggestion?
10 A. | donot.
11 MS. MESSICK: Object to the form.
12 THE WITNESS: Oh. I'm sorry.
13 MS. MESSICK: Thank you.
14 A. | donot.
15 Q. (BY MS. YUN:) Inyour opinion, what

16 istheimport of what other southern states are
17 doing with regard to --

18 A. I don'tthink -- | don't think it

19 should matter what other states are doing. |

20 think you should just look at it in avacuum and
21 determineif what you'redoingis

22 congtitutional.

23 Q. Soyou believelooking at what other

Page 45
1 that it considered --

2 A. Yes. I'msorry. Okay.
3 Q. What -- what were the -- what was
4 the nature of those discussions?
5 A. That the changein the law relating
6 tore-establishing voter rights, depending on
7 how it was -- how it was worded, could impact
8 poor people, including Caucasians and African
9 Americans and other minorities, by requiring
10 coststhat they couldn't bear. For example,
11 court costs and -- and that sort of thing. And
12 also, if -- if you make the process too
13 cumbersome, it would also have atendency to
14 discourage people from -- from registering to
15 vote. That'swhat | recall.
16 Q. Andwasthere any discussion, say,
17 asrelated to the cost -- the burden of cost?
18 A. Therewas. And | actualy
19 participated -- | remember participating in that
20 discussion. Andasa-- asajudge, | guess|
21 kickedinand gave my opinion. | had a
22 differing opinion from some people's. Some
23 people on the committee felt that if you require
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the payment of court cost and restitution, that

there are a number of people that can't pay

that. And | understand there's some times --
depending on the crime that's committed, may be
awhopping amount of restitution.

And the concern was that if you have
someone that's burdened with paying court cost
and fees -- and that's a -- that's aterm
that -- fees, you -- you haveto try to look and
determine what -- what isafee. Isthat
something that's imposed by the court initialy,
or isthat something that administratively is
added on afterwards. But | felt -- | felt -- my
opinion was that people aren't engaged and
become engaged if, as ajudge, you can get them
to take pride in what they're doing.

When | went on the bench in Marshall
County, we started a drug court. We started
several different drug courts and also started
a-- aHOPE probation program before the program
in Hawaii wasin existence. And | went to a
program with a guy that -- the judge, Judge Alm
out in Hawaii, who's now retired and worksin
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felonsis-- is obtaining work, obtaining jobs.

1

2 In our community, as a judge, we got our

3 committee on board with providing work to

4 convicted felons, and particularly our drug

5 court and HOPE probation people, because they

6 were -- they were lesslikely to -- to miss work

7 because of sickness or because of drug use. And

8 they were also drug testing. So the businesses

9 actually didn't have to pay for the drug

testing. They were actually cleaner than the

people that were generally on the assembly line.
So our community got engaged. Our

churches got engaged in trying to mentor people

and help them. Our community corrections

program in Marshall County also uses a system

of teaching people how to -- how to balance a

checkbook, how to make a budget, how to make

simple repairs to their automobiles, things of

that nature, to try to help aswell. And |

think that's a big thing that Alabama,

21 irrespective of -- | mean, as part of

22 punishment, that we actually need to try to help

23 with engaging people and rehabilitate them. And

10
11
12
13
14
15
16
17
18
19
20
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Washington, | believe. | went to a program

presented on HOPE probation, and we got together
and realized that | was doing some of the things
aready that -- that he did.

So we actually set up aHOPE
probation program. And the thing that | found
isthat if you have a court system that is
engaged with people and treats them with
respect, irrespective of what the crimeisor --
or what the situation is, that they -- they will
take pride in and -- and actually want to be a
part of civic activities. Now, | know there's
research that would show otherwise. And it may
not be applicable in other parts of the state.
It'sjust that that'sthe way itisin-- in my
little slice of the pie in Marshall County. You
might say when | was ajudge isthat's what
would happen. People would be engaged. They --
they took pride in paying their court cost and
restitution. And | think they were more apt to
be engaged in civic activities.

One of the things, though,
obvious -- that's an obvious disadvantage to

© 0o ~NOoO Ok~ WN PR

NNNNRRERRRRRR R R
WNEFPFOOWWOWNOOUDMWNERO

Page 49
1 to me, paying those costs are a part of that

2 engagement and part of the responsibility.

3 | believe we -- we discussed -- | may

4 have been the one that mentioned it. It's hard

5 to remember all the exact details, but that when

6 ajudge determines a sentence -- there was some

7 issue about, well, you can't afford to pay the

8 court cost for alot of these people that can't

9 afford to pay redtitution. That's -- that's
10 determined, though, at the time the sentenceis
11 imposed, whether or not a person can -- can pay
12 their cogt, their fines and restitution. Those
13 issues are brought up at the time of the guilty
14 pleatypically.
15 Now, I'm not saying that there
16 aren't defense attorneysthat let that slide and
17 ignorethat, but typicaly if | had someone that
18 couldn't afford to pay, that was brought to my
19 attention at the time that they entered the
20 guilty pleaand they were sentenced. And we
21 addressed that issue then as to whether or not
22 the fees and costs should be remitted.
23 Thething is under Alabamalaw, you
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1 can't remit restitution. Restitution will

2 aways be -- always be there. Okay?

3 Q. Thank you.
4 A. Yes, maam.
5 Q. Soyou were talking about how

6 restitution and court costs -- your ahility to

7 pay isgenerally determined at the time of

8 sentencing. So how wasthat -- how isthat

9 relevant, in your opinion, to restoring voting
10 rights of that person whao's being sentenced?
11 MS. MESSICK: Object to the form.
12 A. Okay. | think that one of the
13 issuesinthelegidation -- and as|
14 understand, one of the issues, as we discussed
15 it, was how can people afford to pay. | mean,
16 how -- if they can't afford to pay and you
17 require, as part of the legidlation, that they
18 pay their fees, fines, court costs and
19 restitution, then that would be something that
20 would disenfranchise unconstitutionally a voter
21 because they're denying the right to vote
22 because they'reindigent, and it would amount
23 to -- to just precluding someone from being able

Page 52
1 been others. I'm not -- I'm not sure.

2 Q. (BY MS. YUN:) Anddo you -- do the
3 minutes, the meeting minutes, accurately reflect
4 those discussions of disparate impact based on
5 race?
6 A. | don't think the minutes reflect
7 detailsof -- alot of details about --
8 Q. Impactsbased on race.
9 A. --alot of thediscussions. Yes.
10 | would have to agree with that. | don't think
11 the minutes reflect that.
12 Q. Going back to the November 18th
13 meeting minutes, the minutes reflect that there
14 was a proposal to automatically restore the
15 right to vote upon completion of sentence and
16 payment of restitution; isthat correct?
17 A. That'swhat it says.
18 Q. What was-- do you recall this
19 proposa?
20 A. No. | mean, | don't -- the -- the
21 proposal -- theway | read that was that it was
22 adopted and voted on and adopted by the
23 committee. And | don't recall that happening.

Page 51
1 to vote because they're poor.

2 Q. (BY MS.YUN:) Andwasthereany
3 discussion as to how that scheme, where indigent
people are being blocked from voting as a result
5 of their felony conviction, might have disparate
6 impact on African American felons?
7 A. | believethere was, yes. That
8 was -- that was discussed, as| recall. And --
9 and that was one -- one position that was taken
isthat if -- if we require them to pay the
cost, fines, fees and restitution, then you --
you -- you might have a situation where someone
would never get those paid.

Q. Andwho were the people, asfar as
you can recall, who took that position, that it
may have disparate impact on African American --

MS. MESSICK: Object to the form.

Q. --voters?

A. Allright. I don't know that | can
recall all. Perhaps Appleseed. The -- Reverend
Glasgow with TOPS -- TOPS. And if I'm not
mistaken -- | -- | may be -- | believe Michael
Coleman did aswell. But -- and there may have

N

Page 53
1 MS. MESSICK: I'm sorry. He's

2 answering very quickly. Where areyou at?

3 Where are you -- where on the minutesis this
4 discussion that you're talking about?

5 MS. YUN: On -- at the bottom of

6 page 2 of Exhibit 2, it says, Quin Hillyer and a
7 few othersvoiced concerns regarding the

8 automatic reinstatement of rights.

9 MS. MESSICK: Okay. But your
10 question --
11 MS. YUN: My question was --
12 MS. MESSICK: -- incorporated a

13 description of what that would mean. Whereis
14 that description at? | think automatic

15 restoration of rights could be -- could look

16 different ways. So whereisthat at?

17 MS. YUN: So -- and I'm looking at

18 thethird paragraph of page 2 of Exhibit 2.

19 Marissa Dodson brings up the idea of automatic
20 restoration for discussion. Focusiswhether an

21 automatic process could be considered upon

22 completion of sentence and once the citizen had
23 paid al restitution related fees.
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1 MS. MESSICK: Okay. Thank you.
2 A. Oh, okay. Would you ask the
3 question again? I'm sorry.
4 Q. (BY MS. YUN:) Sure. Sodoyou
5 recall this proposal being brought up during
6 this meeting?
7 A. | remember the idea of automatic
8 restoration being brought during the discussion,
9 but | didn't recall who brought it up. Yes.

10 Q. Andwhat was your position on this
11 proposal?

12 MS. MESSICK: Object to the form.
13 A. Allright. My -- my position on the

14 proposa was that | felt that court cost and

15 restitution should be -- along with fines should
16 bepaid. There'sa-- | think there's avague

17 term that was used, fees, and | know that's in
18 thelegidation. Fees, | wasn't sure exactly

19 what fees would encompass, but my vision of it
20 was as part of asentenceto afelony, | inform
21 adefendant that if they don't make payments on
22 their restitution, if -- you know, in accordance
23 with whatever is agreed upon, that if they

Page 56
1 pay. | think the judge has to look individually

2 at those Situations.

3 Q. Andyouwerein favor of

4 automatically restoring the right to vote upon
5 payment of those --

6 A. Yes.

7 Q. --fees?

8 A. Yes.

9 Q. Doyou recdl if Secretary Merrill

10 articulated any position on this proposal ?
11 A. Idon't--1dontrecal. | don't

12 recdll. It -- 1 would -- it -- | would have to
13 speculateif | do. Something, though, in the
14 back of my mind -- I'm thinking that he said,
15 well, maybe we need to look at this further.
16 | -- | don't recall us actually, at that time,

17 voting on that.

18 Q. Doyou -- what else do you recall
19 about thistopic?

20 MS. MESSICK: Object to the form.
21 A. | --oh. | doremember the lady

22 with the victimsrights. She sat next to me, |
23 think, at this meeting. I'm trying to think

Page 55
1 become 30 days delinquent in that, Alabama law

2 providesfor arestitution recovery feeto be
3 added to that and that's 30 percent of any
4 outstanding monies. That restitution recovery
5 feeis oftentimes -- you have adistrict
6 attorney's office that has arestitution
7 recovery unit, and that's part of their
8 responsibility isto -- to collect court costs,
9 to collect those fees. And that's what |
10 envision we're talking about fees.
11 Also, if someoneis placed on
12 probation and required to report to the
13 praobation officer, unless those fees are waived
14 dueto indigency, they aso have a monthly
15 reporting fee that they're required to pay. So
16 when the -- when the term fee was used, that's

18 And so -- but -- but | was-- | wasin favor of
19 having court costs, fines and restitution paid.
20

21 | have remitted feesin caseslike

22 we're talking about with regard to the

17 what | was thinking may be encompassed in that,

23 redtitution recovery fees, if someone couldn't

Page 57
1 what'sher name. Darlene? Wasit this meeting?

2 Darlene? Yes. Darlene, B-I-E-H-L, Biehl. She

3 likewise, of course, as| recall, wasin

4 favor -- in favor of that. But she was sitting

5 next to me so she could talk to me about that.

6 Butl --1don't -- | don't recall anything else

7 currently about it.

8 Q. (BY MS. YUN:) Infavor of what?

9 A. Infavor of requiring the payment of
10 restitution. | remember her saying restitution
11 particularly. | don't recal if she -- if she
12 felt oneway or the other about fines and court
13 costs. But quite frankly, | mean, | -- | would
14 have been fine either way. We -- we agreed that
15 whatever the mgjority of the committee came up
16 with and agreed on, that -- that we would -- we
17 would support it.
18 Q. Andthatis--you're saying
19 automatic restoration upon whatever composition
20 of --

21 A. Yes, maam.
22 Q. --feesor--
23 A. Right.
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1 Q. --costs--

2 A. Rignht.

3 Q. Understood. The minutes aso

4 reflect that there was discussion about whether

5 or not payment of court cost and fees

6 constitutes punishment. Do you see that?

7 A. Oh,yeah. Yes. | -- yes.

8 Q. What do you recall about that

9 discussion?
10 A. Actudly, | may have-- | may have
11 chimed in and said, you know, that's -- the --
12 the payment of court costs and the payment of
13 those fines and restitution are a part of -- of
14 the punishment. It's-- those things are
15 actually set out in our sentencing laws. Those
16 things are things that the court is to cover
17 whenever theresaguilty pleato afelony
18 offense. Soitis prescribed by the state law
19 asbeing part of the punishment.

Jolley August 21, 2019
Page 60
1 of the--
2 A. ldon't--
3 Q. -- positionsthat you --
4 A. | mean, they were differing -- there

5 were -- there were differing opinions about

6 that, so | couldn't tell you for sure who -- who

7 wanted it to occur which way, but | -- | don't

8 recall us actualy coming to a consensus about

9 it.
10 Q. Soyou -- sotherewasno -- was
11 there any conclusion about whether fines and
12 feeswere part of the punishment?
13 MS. MESSICK: Object to the form.
14 A. My recollectionis-- it may be
15 inconsistent with something, but | don't recall
16 us actually coming up with a conclusion on that.
17 Q. (BY MS. YUN:) Why do you believeit
18 was relevant whether those costs were a part of
19 the punishment in determining whether voting

20 Q. Anddid you state that position 20 rights should be restored?
21 to-- 21 MS. MESSICK: Object to the form.
22 Al - 22 A. Okay. Becauseit's part of afelony
23 Q. --thecommittee? 23 sentence. And to complete a sentence, | felt
Page 59 Page 61
1 A. 1did. Uh-huh. 1 that that would be required in order to
2 Q. Doyou recdl -- 2 successfully complete your sentence.
3 A. 1did. 3 Q. (BY MS YUN:) Andyou bdieve that
4 Q. --if Secretary Merrill state a 4 your rights -- your voting should not be
5 position -- stated a position regarding that? 5 restored until you complete your sentence?
6 A. No. 6 A. Yes
7 Q. Anddidyou state a position on 7 Q. Doyou recdl any other parts of the

8 whether payment of fines and court costs should
9 berequired for rightsrestoration? That is,

10 voting rights restoration.

11 A. I'msurel did. I'msurethat | --

12 MS. MESSICK: Object to the form.
13 A. I'msurel expressed that opinionin

14 favor of it, yes.

15 Q. (BY MS. YUN:) And -- and that
16 opinionis?

17 A. That -- that --

18 MS. MESSICK: Object to the form.
19 A. Thatopinionisthat | believe that

20 should be part of the requirement before
21 restoration of rights, yes.

22 Q.
23 committee members react to your position or any

(BY MS. YUN:) And how did the other

8 discussion regarding fines and fees being part
9 of the reinstatement requirement?
10 A. | dontrecal. | don'trecall.
11 Q. | am now handing you what's been
12 marked as Exhibit 3. Do you recognize this
13 document? I'll give you a minute to review.

14 (Paintiff's Exhibit 3 was marked
15 for identification and attached.)
16 A. Wadl, it'sdefinitely -- it's

17 definitely an email from my email account at the
18 timeto Ed Packard. And as| recall -- as|

19 recall, it -- it may have been pursuant to -- to
20 aconversation that | had with him about the
21 fact that | felt there were more crimes of moral
22 turpitude that were not on the list and that as
23 -- asmoral turpitude goes, that if you're going
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1 toinclude certain ones, you should include --

2 either include al that -- that the committee
3 would determine are moral turpitude crimes or
4 exclude certain categories of them. Uh-huh.
5 Q. Andwhenyou said thelist, you're
6 talking about the list of felonies that were --
7 that was included in the 2015 bill? Do you --
8 isthat correct?
9 A. Areyou talking about the -- the
10 short list?

11 Q. No. I'masking --
12 A. Areyou taking about the --
13 Q. -- what you meant when you said the

14 list didn't have -- the list was --

15 A. Okay. The--thelist of what

16 constituted moral turpitude crimes, as| recal,
17 wasa-- acompilation of -- from somebody,
18 here's what mora turpitude crimes have been
19 determined to be. And -- but -- but the list

20 that | compiled was my opinion of -- although,
21 you know, courts may not have determined these
22 to be moral turpitude, they, | think, are crimes
23 involving moral turpitude. So --

Tim Jolley August 21, 2019
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1 Q. Sothis--
2 A. That's--that -- yes. That

3 refreshes my recollection.
4 Q. Sothisdiscussion, thisemail chain
5 that you're looking at is talking about
6 specifically thelist that wasincluded in the
7 2015 legidation that was proposed but did not
8 pass? Doesthat -- isthat correct?
9 A. | think so. | think that's correct.
10 Yes. | think you're correct.
11 Q. Anddo you recall sending alist of
12 additional crimes that should be added to the
13 proposed legidlation?
14 A. |do.
15 Q. Doyou recdl discussing that
16 additional list with the committee or any of the

17 committee members?
18 A. No. Not--| mean, | -- before |
19 sent that list, | voiced my concerns about if

20 you include, you know, certain crimes, you --
221 you need to make sure that they're consistent
22 wasmy feeling, like thefts, also receiving,

23 forgery, also possession of aforged instrument

Page 63

1 Q. I'm--

2 A. That'swhat | recall, but | --

3 Q. I'mgoing to direct your attention

4 tothe--

5 A. Yes maam.

6 Q. --second page, which isjust on the

7 flip side of that --

8 A. Okay.

9 Q. -- same piece of paper, Exhibit 3.
10 A. Oh. Herewego.
11 Q. Sothisisanemail that you wrote

12 to Ed Packard. And it saysthat you have

13 reviewed the legidation that was proposed in

14 thelast legidative term relating to defining

15 moral turpitude crimes.

16 A. Yes. | even mention the new Class D
17 felonies weren't considered because in the

18 legidation that -- that | assisted in working

19 on with the -- coming up with the new sentencing
20 law, the Prison Reform Task Forcethat | was on,
21 that list didn't even consider the fact that

22 there were Class D felonies and whether they

23 should be included or excluded.

Page 65
and those sorts of things.

Q. And do you recall, when you
expressed that opinion, what the committee's
response was?

MS. MESSICK: Object to the form.

A. Allright. 1 don't -- my
recollection of it isthat it didn't -- it -- it
didn't get aresponse. Andit -- and it may be
-- it may be that the few lawyersin the group
that -- that we were talking perhaps more
amongst ourselves and the other committee -- the
other members of the committee may not have
truly understood what we were talking about.

Q. (BY MS.YUN:) Andwho arethe--
who are the lawyers in the committee that you
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16 recall talking about?
17 A. Waell, Ed Packard, Joel Laird, who
18 wasthe secretary's -- | think -- | think he was

[N
©

at that meeting. Win Johnson. And -- and as

| -- I recall Win -- Win Johnson's opinion was
that perhaps there should be another

22 constitutional amendment that we couldn't add
23 those crimes because the constitutional
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1 amendment was there and we couldn't define it

2 with legidation | think was one point that he

3 was making.

4 Q. Andwhat was your position on that,

5 or did you express any position?

6 A. | didn't expressan opinion, but

7 it -- it provoked some thought. | mean --

8 Q. Earlier you mentioned how things

9 like attempted murder was --
10 A. Yes, maam.
11 Q. Waerenotincluded onthelist. So
12 do you remember ever voicing that opinion that
13 certain inchoate crimes were not included on the
14 list like they should be in order to be
15 consistent?
16 A. | don'trecal. | don't recall
17 being -- and | was not at the meeting where --
18 on the 20th where | could have voiced it, |
19 suppose, on the 20th of January.
20 Q. Andyour understanding isthat the
21 list that they considered didn't include those?
22 A. Itincluded some inchoate crimes
23 that were specifically designed by statute, but

Page 68
1 THE VIDEOGRAPHER: Okay. Stand by.

2 Thetimeis11:19 am. Centra Time. We're off
3 the record.
4 (Whereupon, a break was taken.)
5 THE VIDEOGRAPHER: Thetimeis 11:32
6 am. We'renow back on the record.
7 Q. (BY MS.YUN:) You mentioned
8 earlier -- we talked alittle bit about fines
9 and fees and whether those were a part of
10 punishment and how they relate to restoration of
11 voting rights.
12 A. Yes maam.
13 Q. Do you recal during any of the
14 committee meetingsif anyone brought up
15 dtatistics about how requiring payments of those
16 various costs and fees would have disparate
17 impact on African American felons?
18 MS. MESSICK: Object to the form.
19 A. ldon'trecal, butl -- 1 do recall
20 seeing something in a document dealing with
21 that.
22 Q. (BY MS.YUN:) Did that -- and that
23 document that you saw was during your -- during

Page 67
1 it didn't generally include inchoate crimes.

2 Inchoate crimesin Alabama are typically
3 punished one grade lower than the actua crime
4 committed. For example, theft of property in --
5 inthefirst degreeisa Class B felony. But if
6 it wasan attempt to commit theft of property by
7 trying -- attempting to steal an automobile, for
8 example, it would be a situation where it would
9 beaClass C felony, one grade lower. Soin --
10 in defining those inchoate crimes, perhaps
11 attemptsin -- in solicitations to commit those
12 crimeswould have -- or need to be specified to
13 the particular crimes. Because once you get to
14 aClass C felony, generally, and committing an
15 attempt, then it becomesa Class D felony. Or
16 if you don't have aClass D felony in that
17 crime, then it becomes a Class A misdemeanor.
18 So it would be excluded.
19 MS. MESSICK: Can we take a break
20 whenit'sagood time?
21 MS. YUN: Yeah. Actualy, thisisa
22 great timeto take abreak. So maybe --

23 MS. MESSICK: Thank you.

Page 69
the committee meetings?

A. | don't recall whether it was during
the committee meetings. It's a document that
was included, | thought, in this packet of
information. Maybe I'm wrong. Maybe it wasn't.
| don't have -- | don't have an independent
recollection of it. | do know -- | do know
there are some statistics out there -- or
supposed statistics about -- about the -- the
10 differencein the way it affects African
11 American population versus Caucasian popul ation.
12 Q. Wearenow going to look at the
13 meeting minutes from the December 18th, 2015
14 meeting, which isin Exhibit 3. Y ou should have
15 a--
16
17
18
19
20
21
22
23

4

© 00 N O

MS. MESSICK: Exhibit 2?
MS. YUN: Oh, I'm -- | apologize.
Yes. Exhibit 2.

A. Okay.

Q. (BY MS. YUN:) It should follow the
November meeting minutes. There should be a
green tab.

A. December 21?
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Q. Yes.

A. Yes maam.
Q. Oh, sorry. Yeah. December 21, not
18. Did you attend this meeting?
A. ldid.
Q. The minutes reflect that Mr. Pickens
of Alabama Appleseed Center gave a presentation
regarding the history of the term moral
turpitude. Do you recall that presentation?

Jolley August 21, 2019
Page 72
1 A. Atthetime--
2 MS. MESSICK: Could you read back --
3 THE COURT REPORTER: | didn't even

4 get al of that. And do you agree with the

5 history of the disenfranchisement based on --
6 andthen| --

7 Q. -- based on felonies of mora

8 turpitude grew out of anintent to

9 disenfranchise black votersin Alabama?

10  A. | don't have an independent 10 MS. MESSICK: Object to the form.
11 recollection of the details of the presentation, 11 A. Inthe 1901 constitution,
12 but, yes, | -- | believe hedid. And he-- | 12 absolutely.
13 was thinking there was -- there was a document 13 Q. (BY MS. YUN:) Couldyou describe
14 that he provided. 14 what was discussed in -- in response to the
15 Q. Welllook at that document in a 15 presentation and this memo?
16 second. 16 A. | don't recall independently what
17  A. Yes, maam. 17 wasdiscussed about it. I'm sure -- I'm sure
18 Q. Allright. I'm now handing you 18 there was adiscussion.
19 what's been marked as Exhibit 4. Isthisthe 19 Q. Doyourecdl stating a position --
20 document or memo that you were referring to 20 your own position at the time?
21 earlier? 21 A. No. And--but | -- | don't recall,
22 (Plaintiff's Exhibit 4 was marked 22 butl -- | fed that -- that thiswas -- the
23 for identification and attached.) 23 1901 constitutional provision was intended to
Page 71 Page 73
1 A. Yes. 1 disenfranchise black voters.
2 Q. Andyou recall receiving this memo? 2 Q. Anddo you recall if Secretary
3 A. |--1do. Andl believe, if I'm 3 Merrill stated a-- if -- do you recall if
4 not mistaken -- well, it has adate of December | 4 Secretary Merrill stated a position regarding
5 oth. | wasthinking we received it before the 5 thismemo or in response to this memo?
6 actua meeting. 6 A. No.
7 Q. Andthisis-- 7 Q. How about anybody elsein the
8 A. Oratleast| did. 8 Secretary of State office?
9 Q. Andthisisamemo onthe Meaning 9 A. | don'trecall any of them
10 and Historical Background of the Phrase "Felony 10 expressing an opinion. They may have. | don't
11 Involving Moral Turpitude" written by John 11 recall any of them expressing an opinion.
12 Pickens; isthat right? 12 Q. Andyou stated that you believe that
13 MS. MESSICK: Object to the form. 13 the 1901 constitution -- the constitutional --
14 A. Wadl, it has his signature along 14 the provision that introduced the term felon --
15 with Shay Farley, legal -- the legal director. 15 crimesinvolving moral turpitudein 1901 grew
16 I'm not sure which one wrote it, but -- 16 out of an intent to discriminate against black
17 Q. (BY MS. YUN:) Uh-huh. Okay. 17 voters. Do you have any opinion as to why the
18 A. --yes 18 term should be still used today?
19 Q. Yeah. Shay Farley, aswell. Anddo |19 MS. MESSICK: Object to the form.
20 you agree with the -- that the history of 20 A. Why the term moral turpitude should

21 disenfranchisement based on felonies of moral
22 turpitude grew out of an intent to

23 disenfranchise black votersin Alabama?

21 beused?
22 Q. (BY MS.YUN:) Uh-huh.
23 A. Wadl, | have my -- | have a personal
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1 opinion and then | have alegal opinion. My

2 personal opinion isthat without the -- without
3 defining what crimes constitute moral turpitude,
4 you -- it'svague and it doesn't really advise
5 the people that have to make those decisions
about what crimes are crimes involving moral
turpitude nor the voter asto what that really
consists of.

And | can -- | can say that my legal
opinion, though, isthat it is constitutional
based on my understanding of the law. One of
the other things that | wonder is-- is, you
know, high crimes and misdemeanors. That term
has been used many timesin many cases
apparently and -- and has been determined to be
constitutional.
17 Now, my personal opinion isthat how
18 do you determine what -- | mean, a misdemeanor
19 you can determine, but what's a high crime? So
20 my personal philosophy isthat those are vague
21 terms. Apparently legally, it's not.
22 Q. Andas-- asit relatesto the
23 history of the term --

© 00 N O

10
11
12
13
14
15
16

Page 76
1 hand, the Legidature feelsthat asa--

2 pursuant to a state congtitution that there are
3 provisionsin the law that relate to
4 qualifications of avoter, then | think that is
5 acivil issue wheretheresa-- | guessa--
6 ataking away of acivil right that someone has,
7 liketheright to vote, theright to hold public
8 office, the -- those kinds of things. Okay.
9 But with regard to defining moral
10 turpitude, | think if you are going to leave
11 that in the constitution, you have to have a
12 legidlative process to go with that, that
13 actually defines the particular crimesto put
14 people on notice, to put registrars on notice,
15 to put the Secretary of State on notice.
16 Everyonethat deals with eections, | -- |
17 think -- | think that has to be done.
18 Do | think that the constitutional
19 provision prior to -- prior to the Legislature
20 passing thislaw to actually set out moral
21 turpitude crimes-- do | feel that it was
22 unconstitutionally vague? Legally, no. But do
23 | believe that it was racially motivated when it

Page 75
1 A. Yes

2 Q. -- doyou have an opinion about

3 that, why we should still use that term despite

4 the history that it comes with?

5 MS. MESSICK: Object to the form.

6 A. That'sagreat question. | can see

7 arguments on both -- both sides asto why -- you
8 know, if you can -- if you could look in a

9 constitution and set out exactly what crimes
constituted moral turpitude, yes, but then the
constitution becomes so cumbersome, | suppose,
12 that it makes it difficult to change, obviously,

13 because the constitutional amendments have to be
14 ratified. Not only do they have to go through
15 thelegidlative body that's considering it, but

16 haveto beratified by the people. So | think

17 that would be difficult to -- to be able to

18 express those terms definitively in a

19 constitutional provision.

20 Now, if you said, well, let's let

21 all felons vote, irrespective of whether they

22 have aconviction or not, and just removed it,

23 that would solve that issue. If on the other

10
11

Page 77
1 waspassed in 19017? | do.

2 Q. (BY MS. YUN:) Thank you.

3 A. Yes.

4 Q. Do you remember if any -- if you

5 stated any of those thoughts about whether the

6 term was too vague and whether the history

7 should be considered at this committee meeting

8 after the Appleseed presentation was given?

9 A. No. Becausethe 1996 amendment |
10 think changed all that.
11 Q. You mean the amendment that changed
12 theterm --

13 A. The state constitutional amendment.
14 Yeah.

15 Q. --theterm--

16 A. No. The--thefact that the

17 Legislature passed it in 1996, | don't believe
18 wasat dl racially motivated in 1996. We

19 had -- both houses of the state legislature were
20 Democrat. Bill Clinton was president. And |
21 really don't feel that it was -- that anything

22 about the passage of that legidation at that

23 time wasracially motivated in 1996.
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1 Q. So going back to the December

2 meeting minutes, the minutes reflect that there
3 was another discussion related to payment of
4 finesand feesin relation to rights

5 restoration. It's on page 2 of the meeting

6 minutes for December.

7 A. Thank you.
8 MS. MESSICK: Can you identify which
9 paragraph --
10 MS. YUN: Sure.
11 MS. MESSICK: -- or which speaker?
12 MS. YUN: Yes. It'sright under Win

13 Johnson in the middle of the page of page 2.

14 Q. (BY MS.YUN:) Itsays--
15 A. Yes, maam.
16 Q. It says, Extensivediscussion

17 followed showing the presence of some

18 disagreement as to whether or not fines, fees
19 and court costs are an aspect of punishment.
20 A. Okay.

21 Q. And right above that, the minutes

22 reflect that Mr. Win Johnson brought up

23 importance of -- and I'm quoting -- importance

Page 80
1 for years, been kind of on the short end of the

2 stick with regard to funding by the Legislature.
3 And athough we're constitutionally a separate
4 branch of government, we don't get funded that
5 way. And during that -- during that period of
6 time, as| recal, wewere in a situation where
7 emphasis was being placed on collection of court
8 costs and -- and fines and how much was
9 outstanding and -- and that a better job could
10 bedone of collecting it.
11 And now, let me say this. | haveto
12 agree with that because judges typically didn't
13 try to collect court costs. If someone didn't
14 pay them, they just didn't get paid. There was
15 no review processto look at and say, hey, you
16 know, why have you not paid your court costsin
17 thiscase? Areyou ableto -- to pay? If so,
18 why have you not paid? Or if you can't, you
19 know, what are we going to do about it? Arewe
20 going to remit those court costs? Do you have
21 the prospect of obtaining ajob now? If so, are
22 you -- how much isthat job going to pay?
23 There wasn't alot of time spent by

Page 79
1 of feesremaining afocal point and idea that

2 they may -- they might not get paid. Do you --

3 A. Oh.
4 Q. --recal --
5 A. I'msorry. | waslooking at the

6 wrong place.

7 Q. Oh.
8 A. Thank you.
9 Q. Areyou--
10 A. I'm--1'm--I'mwith you.
11 Q. Okay.
12 A. Yes, maam.
13 Q. Great. Doyou recal this

14 discussion that if they are not required as part
15 of therights restoration process, that the

16 concernisthat those fees may not be paid?

17 A. |do.

18 Q. Andwhat else do you recall other

19 than what's written here?

20 A. Wadll, thereason | recall itis

21 because Win Johnson was, | believe, at the time
22 chief legal counsel for the Administrative

23 Office of Courts. The courts have, in Alabama,

Page 81
1 judges engaging people in those conversations

2 because my feeling -- | was on the Alabama

3 Judicial College faculty. And my feeling was
4 that asagenerad rule, the -- the judges,
particularly the older judges, were taking the
opinion, | don't have time to deal with that,
you know. But the newer judges that were coming
on the bench back during this period of time and
the ones currently, | believe they have
emphasized, you know, making those
determinationsin -- in looking at -- taking the
timeto look at peopl€'s ahilities to make those
determinations.

14 Q. Soyou were -- were you sympathetic
15 to Mr. Johnson's position that it -- with --

16 without requiring it for restoring your voting
17 rights, those costs and fees may not get paid?
18 A. Waédll, | don't know -- | mean, he

19 would haveto, | suppose, testify about what he
20 believed, but --

21 Q. What wasyour position?

22 A. My position -- my position is that

23 they should be paid, but | believe they should

© 00N o O

10
11
12
13

21 (Pages 78 - 81)

Veritext Lega Solutions

800.808.4958

770.343.9696



Case 2:16-cv-00783-ECM-SMD Document 209-2 Filed 04/17/20 Page 23 of 65

Honorable Tim

Jolley August 21, 2019

Thompson, Treva, et a. Vs. Merrill, John H., et al.

Page 82
1 be paid because they were part of the

2 punishment. | don't know and don't recall

3 whether his position was they should be paid

4 because they're a part of punishment or because
5 I'm with AOC and we need to collect that money.
6 That'swhat I'm saying.

7 Q. And do you recall what wasthe

8 outcome of that discussion that was sparked by

9 Mr. Johnson's --

10 A. No.

11 Q. -- comment?

12 A. No.

13 Q. And do you remember any discussion

14 about -- including an indigency exception in the

15 proposed legislation?

16 A. | don't.

17 Q. The minutes state that -- it'sright

18 below where| just read earlier, a few minutes

19 ago, that Secretary Merrill asked -- oh. |

20 apologize. Strike that.

21 It states, Following a discussion,

22 Ed was asked to devise a synopsis or

23 recommendation based upon what he had heard from

Page 84
1 Q. (BY MS.YUN:) Sojustto clarify,
2 the meeting -- the meeting minutes do not say
3 that there was a consensus, just that Mr.
4 Packard gave the synopsis, correct?
5 A. Right. Yes, maam.
6 MS. MESSICK: Object to the form.
7 Q. (BY MS.YUN:) Andisitinline
8 with -- generally speaking, with what you
9 remember from this meeting, the synopsis?
MS. MESSICK: Object to the form.

A. Well, I'm -- number four where it
says fees and fines will be paid as prescribed
13 by ajudge, | don't understand what he meant by
14 that. | mean, whether -- whether this-- the
15 judge would still decide how costs and fines are
16 paid, but the voter would be automatically
17 restored after they completed their term of
18 sentence and paid restitution. | -- I'm just
19 trying to gauge that that's what he meant, but |
20 don't know.
21 Q. (BY MS.YUN:) Andisthat your
22 understanding of how the discussion went during
23 that meeting?

10
11
12

Page 83
1 the committee on page 2.

2 A. Oh.

3 Q. Doyou seethat?

4 A. 1do. Yes, maam.

5 Q. And thenthe synopsis-- that list

6 says, Number one, term of sentence, including

7 parole or probation. Two, restitution of

8 payments complete. Three, right to vote, auto

9 restore following completion of one and two.
10 Four, fines and fees will be paid as prescribed
11 by the judge.
12 A. Yes.
13 Q. Do you recal the discussion during
14 this meeting being in line with what was
15 summarized by Mr. Packard and reflected in the
16 meeting minutes?
17 MS. MESSICK: Object to the form.
18 A. | don't remember the consensus about
19 automatically restoring on completion of one or
20 two, but, obviously, | mean, that's -- that's
21 what the minutes say. But I'm not saying it
22 didn't happen that way. | just don't recall
23 that.

Page 85
MS. MESSICK: Object to the form.

A. No. | don't have-- | don't have an
independent recollection of exactly what -- what
the consensus was at the end of the meeting or
when this occurred.

Q. (BY MS.YUN:) Understood.

A. Not saying | disagree with it, |
just don't recall.

Q. | am now handing you what's been
marked as Exhibit 5. Do you recognize this
document?

(Plaintiff's Exhibit 5 was marked
for identification and attached.)

A. Yes, | do. Thank you.

Q. Andthisisaproposal fromthe ACLU
regarding proposed language for automatic rights
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17 restoration; isthat correct?

18 A. Thatiscorrect.

19 Q. And did you receive this proposal ?
20 A. Yes

21 Q. Inthefirst paragraph of the memo,
22 the proposal states that the consensus of the

23 committee was for automatic rights restoration
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10 out? Strike that.

11 Y ou were a part of the subcommittee,
12 correct?

13 A. Yes, maam.

14 Q. Andwhat steps did the subcommittee

15 taketo review thelist of disenfranchising
16 feloniesor otherwise to fulfill its purpose?

17 A. Collectively --
18 MS. MESSICK: Object to the form.
19 A. Caollectively, | don't think we ever

20 did anything. My -- my -- | may be wrong, but
21 my recollection is the subcommittee never

22 actualy met, that we may have exchanged

23 documents, you know, expressing our opinion

Page 86 Page 88
1 upon completion of sentence and that outstanding 1 about what moral turpitude crimes may have been.
2 feesand fines should not -- or it would not 2 Of course, | had submitted my list. | think
3 prevent someone from voting; isthat correct? 3 perhaps at some point in time, al'so Win Johnson
4 A. Yes. Thatiscorrect. 4 submitted something that was a compilation of
5 Q. Is--wasthisan accurate 5 Supreme Court decisions, appellate court
6 description of the consensus of the committee 6 decisions and that sort of thing. But | don't
7 after the December 18 -- December 21 meeting? 7 ever recall the subcommittee meeting.
8 A. | don'trecal. | don't recall. 8 Q. (BY MS.YUN:) I am now handing you
9 That'swhat it -- that's what it says, and it 9 what's marked as Exhibit 6. Thisisan email
10 may be -- well, | don't recall. 10 from Ed Packard to the members of the
11 Q. Soyou don't recall whether -- 11 subcommittee on moral turpitude crimes.
12 whether thisis correct or not? 12 (Plaintiff's Exhibit 6 was marked
13 A. No. No, | don't. 13 for identification and attached.)
14 Q. Going back to the December meeting 14 A. Yes
15 minutes, which is Exhibit 2. 15 Q. Do you recal receiving this email?
16 A. Yes, maam. 16 A. |do.
17 A. Attheend of the minutes, the 17 Q. Andisthiswhat you were referring
18 minutes state that a subcommittee was formed. 18 to when you said there may have been some
19 Do you -- could you describe what the purpose of 19 documents being exchanged?
20 the subcommittee was? 20 A. Yes. Yes
21 MS. MESSICK: Object to the form. 21 Q. Doyou recall receiving any other
22 Q. (BY MS.YUN:) It'son page 3 of 22 emailsthat were related to a subcommittee?
23 the-- 23 A. ldon't--1don'trecal. | don't
Page 87 Page 89
1 A. Oh, I'm sorry. 1 recall receiving it and | don't -- like | said,
2 Q. -- December meeting minutes. 2 | don't remember us mesting.
3 A. The purpose of the committee was to 3 Q. Doyou recall having any other
4 review crimes concerning moral turpitude or 4 discussion with the members of the subcommittee?
5 coming up with alist of crimes that would be 5 A. No, maam.
6 defined as crimes involving moral turpitude, | 6 MS. MESSICK: Areyou surethisis
7 think isthe gist of what we were supposed to 7 complete? The email sayswhat's attached.
8 do. 8 MS. YUN: Uh-huh.
9 Q. What steps did the subcommitteetake | 9 MS. MESSICK: And it startswith a

10 current list of moral turpitude feloniesin the

11 Alabamalaw handbook. | don't seethat.

12 MS. YUN: | mean, thiswasas

13 produced in the -- this has the consecutive

14 Batesnumber. It -- it is possible that this

15 version of the email production was not complete
16 and maybeit fell out and it'sin some part of

17 the -- some other part of the record, but the

18 Bates numbers are consecutive.

19 A. Therewasa--

20 MS. MESSICK: Okay. Thank you.
21 A. |don'tsee--

22 Q. (BY MS. YUN:) Go ahead.

23 A. | don't see anything from the
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Page 90
1 election handbook. Y ou mentioned that, but |

2 don't --

3 Q. Butyou do recall receiving this

4 email, the --

5 A. Yes.

6 Q. --thecover email that --

7 A. Yes maam, | did.

8 Q. --included thisattachment? Great.

9 I'm now handing you what's been marked as
10 Exhibit 7. Do you recognize this document?

11 (Paintiff's Exhibit 7 was marked
12 for identification and attached.)
13 A. Yes. Yes, | do.

14 Q. Andit'sacover email from Ed

15 Packard forwarding your January 19, 2016 letter
16 to the committee; isthat correct?

17 A. Yes, maam.

18 Q. And theletter iswhat you wroteto

19 the Secretary of State office?

20 A. Yes.

21 Q. Looking at the second paragraph of

22 your letter of Exhibit 7, and it states, After

23 carefully considering the obvious problem

Page 92
recklessly in one aspect of it. Andincluding a

reckless crime, unless, to me, if -- if, for
example, | were defending someone that had been
disenfranchised or -- or prosecuting a civil
case, | would say, hey, you know, this-- this
doesn't require an evil intent. It was done
recklessly.

But on the other hand, there'sa
provision in the manslaughter law that
provides -- | believeit's subsection (a)(2)
that provides that manslaughter that would have
been murder except for done in a heat of passion
under provocation recognized by law. Now, that
on the other hand, | think, does involve moral
turpitude because there's aevil intent --
something bad involved -- scienter -- involved
in -- in the action, whereas, if something done
recklessly like someone is speeding and -- and
runs over someone and kills them, they may have
been reckless, but they had no intent to kill
the person.
22 So there's -- there's where I'm --
23 where | have some difficulties with defining

© 0o ~NOoO Ok~ WN PR
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1 associated with defining felony involving moral

2 turpitude, | believe the definition for purposes
3 of adisgualifying felony should be narrow
4 rather than broad. The more feloniesincluded
5 inthetraditional concept of moral turpitude as
provided in the legislation proposed last year
would provide a number of challenges from people
convicted of similar crimes not included.

A. Yes
10 Q. Could you explain what you meant by
11 the obvious problem associated with defining
12 felony involving moral turpitude?
13 A. The obvious problem with defining
14 crimesinvolving moral turpitudeis, you know,
15 what social norms may be in existence at the
16 time. Society's concept of what was
17 traditionally moral turpitude 100 years ago
18 would not betoday. In trying to define crimes
19 involving moral turpitude -- for example -- | --
20 | mean, this comesto mind. Mandlaughter is
21 included as acrime involving moral turpitude,
22 but yet DUI -- felony DUI isnot. Okay? And |
23 understand that. But mandlaughter is done

© 00 N O
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1 crimesinvolving moral turpitude. | guessyou

2 haveto draw the line somewhere, but where do

3 you draw it, you know?

4 Q. Soif I understand this correctly --

5 and fedl freeto correct me --

6 A. Yes, maam.

7 Q. --if I'mwrong. Soyour -- so

8 your -- in -- in your opinion, the obvious

9 problem hereisthat you want to draw the line
10 at -- depending on where the intent requirement
11 isandit'sdifficult to draw that line? Is
12 that -- isthat what you're expressing?
13 MS. MESSICK: Object to the form.
14 A. No. Not -- not something done with
15 agpecific intent, but something that's done
16 with ageneral intent, understanding perhaps
17 that you'retaking arisk, like in areckless
18 causing of someone's death, the example | gave.
19 | think those at |east create questionsin the
20 mind of drafting legidation. Y ou know, isthis
21 something that really we should say goesto the
22 qudlification of someoneto vote if they acted
23 recklesdy or if they acted negligently as
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1 opposed to intentionally causing harm to

2 someone.
3 Q. (BY MS. YUN:) Soinyour mind, the
4 term mora turpitude has to do with what level
5 of intent you had?
6 MS. MESSICK: Object to the form.
7 A. 1think -- I -- | think -- that's
8 theway -- that'stheway | seeit. Not just
9 the -- thelevel intent -- of intent, but also
10 whether or not acrimeis -- fits within that
11 scienter or the evilness of it.
12 | know theft is debated alot, |
13 guess, you know, among states as to whether or
14 not theft should be included as acrime
15 involving mora turpitude if you've got that
16 definition. But then again, | believe some
17 statesjust basically say any felony conviction
18 disqualifies you.
19 Q. (BY MS. YUN:) And when you chose
20 the word obviousin thisletter, did you say
21 obvious because you thought that the rest of the
22 committee understood this problem as you
23 understood it?

Page 96
1 at the whole paragraph that | just read on page

2 2 of your letter, which is Exhibit 7 -- could
3 you explain how you came to have this view that
4 you believe the definition should be narrow
5 rather than broad?
6 MS. MESSICK: Object to the form.
7 A. Which paragraph are you --
8 Q. (BY MS YUN:) It'sthe--
9 A. Areyou talking about how did -- did
10 | form my opinion?
11 Q. Yes. The-- the second paragraph of
12 your letter.

13 A. Okay.

14 Q. Theletter statesthat you believe
15 that the definition for purposes --

16 A. Yes.

17 Q. --should be narrow --

18 A. Right.

19 Q. --rather than broad.

20 A. Rignt.

21 Q. So--

22 A. Tome, broad isjust saying moral

23 turpitude. How do -- you know. The -- the

Page 95
1 MS. MESSICK: Object to the form.

2 A. | don'tthink so. | think that
3 obvious -- to me, the obvious problem associated
4 with defining felonies involving moral turpitude
5 that -- that -- that | was talking about dealt
6 with simply how can you exclude receiving stolen
7 property? That's-- to me, is an obvious
8 problem. It would beif | were the person that
9 was convicted of theft and | couldn't vote, but
10 the person that | went and sold the property to,
11 that fenced the property for me knowing it was
12 stolen, could vote, no. | wouldn't -- that's
13 what I'm --

14 Q. (BY MS. YUN:) Sothe--

15 A. --that'swhat I'm --

16 Q. Sothe--

17 A. Tome, that was obvious. It may not

18 have been obvious to the other members of the
19 committee, but | -- you know.

20 Q. Sothe obvious problem was the --

21 the problem with inconsistency?

22 A. That'stheway | felt, yes.

23 Q. And could you now, sort of looking

Page 97
1 fewer crimes -- to me, the fewer crimes that are

2 onthat list, the -- the easier it would be to

3 say, okay, these are definitely crimesinvolving
4 moral turpitude. And one of the -- one of the

5 thingsthat | just mentioned, for example, the
manslaughter situation, to me, is-- is one of
those situationsiif -- if -- if you're going to

have manslaughter in there, you should exclude
the -- the reckless manslaughter and only
include the provision that requires intent or
either exclude it altogether rather than create
12 theinconsistency.

13 Q. And wasthere any concern -- did you
14 have any concern that alarger list of felonies
15 would have a greater racial impact?

16 A. | can't say that | thought it would

17 have agreater or lesser impact, but | believe

18 studies show that any criminal offense seemsto
19 affect African American population perhaps more
20 than Caucasian population. That's -- | mean,
21 I've -- I've been told that in seminars I've

22 beento, and that's my understanding, yes. It
23 -- it doesn't matter whether the list islarge

© 00 N O
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1 orthelistissmall. Still, according to

2 datigtics, there's a disproportionate numbers

3 of African Americans that are imprisoned as a
4 result of criminal convictions. | guess at

least that, I'm -- I'm certain of.

Q. Andwould you agree with me that if
thelist islarger, that the -- the absolute
number of people affected will be greater?

A. Yes. The mathematical proportions
would bear that out. Yes.

Q. And the amount of African American
people with felonies who are affected by the
13 legidation with regards to their voting rights,
14 that number would also increase if the number of
15 feloniesinvolving moral turpitude was larger?
16 A. Yes
17 Q. Do you remember this topic, the one
18 that | just mentioned about racial impact being
19 discussed in any of the committee members?
20 A. | believeit was, yes. And | don't
21 recall how many meetingsit was discussed, but
22 yes. I'm-- I'm quite sure it was.

23 Q. Anddoyou recall -- what else do

[
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A. Yes. He-- hesat nexttomeat a

meeting. And actualy | had a discussion with
him, | think, on the phone after -- after one of
these meetings, and he just kind of convinced me
that -- that a-- a narrower list would be

better, you know. And | didn't -- it didn't

really matter to me whether you had alarge list
or ashort ligt, but it needed to be consistent
whichever way it was.

© 0o ~NOoO Ok~ WN PR

10 Q. Anddo | remember correctly that you
11 stated earlier that you thought it would be

12 easier to have a narrower list to be consistent?

13 A. Yes

14 MS. MESSICK: Object to the form.

15 A. Yes

16 Q. (BY MS. YUN:) And could you explain

17 your view about automatic restoration versus
18 people having to go through a certain process to
19 get their voting rights restored?

20 A. Allright. My feeling isthat when

21 someoneiseligible to have their voting rights
22 restored, to me, it -- the simpler the process,

23 the better it isfor everyoneinvolved. Not

Page 99
1 you recall about that other than it being

2 mentioned about that discussion?

3 A. Wadl, nothing -- nothing in

4 particular. No detailsabout it, but, I'm --

5 I'm sure that it was discussed.

6 Q. Going to the second page of your

7 letter. | think you're looking at it right now,

8 infact.

9 A. Yes, maam.
10 Q. At thebottom of the letter -- at
11 theend of -- a the very end of your letter,
12 you say -- you stated, With regard to the issue
13 of restoration, | favor an automatic restoration
14 upon the completion of their sentence, to
15 include the payment of restitution to acrime
16 victim. A. Yes
17 Q. Couldyou explain your reasoning
18 behind this view that you stated in the letter?

19 A. Wadl, | -- the gentleman from
20 Appleseed --

21 Q. Mr. Pickens, John --

22 A. Yes

23 Q. -- Pickens?

Page 101
1 only the person that regains the voting rights,

2 but also for the people involved in al the
3 paperwork, the electronic transfers of
4 information, the personnel hours that it takes
5 to complete all that aswell.
6 But, to me, looking at the
7 legisation that we have, there's -- | mean, |
8 would have -- | would have wanted -- or liked
9 personaly, | think, to see a shorter appedl
10 process or -- or amore concise, particularly
11 if -- if someoneis denied.
12 Asl -- asl recdl -- | may be
13 wrong, but as| recdll, if you're denied by the
14 regidtrar, you have to request the probate judge
15 to conduct a hearing. If the probate judge
16 denies, then you haveto file an appeal there,
17 and | don't recall to which court. But, to me,
18 in--in--in-- asl recall the legidation,
19 it says, to the court listed in a particular
20 code section, and that code section delineates
21 whether it appeals from probate court and go to
22 circuit court or acourt of civil appeals or
23 Supreme Court -- well, I mean, not -- court --
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1 whether it goesto circuit court or Alabama 1 of that --
2 Supreme Court. And, to me, that sometimesis 2 A. No.
3 confusing to lawyers. Sol -- | -- | just, 3 Q. ---discussion?
4 after looking at the legislation, fedl that a-- 4 A. No.
5 arestoration process, whatever that is, needs 5 Q. Anddo you recall any discussion
6 to besimple. 6 after the letter?
7 Q. And do you recall communicating -- 7 A. No.
8 you -- you mentioned that you spoke with Mr. 8 Q. Didyou -- so you mentioned that you
9 Pickens on the phone after one of the meetings. 9 were not present at the meeting that occurred on
10 A. |thinkso. 10 January 20 --
11 Q. Do you recall talking to anyone 11 A. That'scorrect.
12 else-- any other committee members on the phone | 12 Q. --2016? Did you hear about how the
13 outside of these meetings? 13 meeting went on January 20, 20167
14 A. No. But Ed -- Ed Packard isnot a 14 A. No. No.
15 committee member, but | -- | do recall talking 15 Q. Wereyou aware that the mgjority of
16 with him about, you know, the list that | had. 16 the subcommittee was in favor of keeping the
17 Yes. 17 list of feloniesinvolving moral turpitude to be
18 Q. |see. Didyou have any other 18 18 offenses?
19 conversation with Mr. Packard about the 19 A. No.
20 committee? 20 MS. MESSICK: Object to the form.
21 A. |don'trecal having any other 21 THE WITNESS: Oh.
22 conversationswith him. If | did, | certainly 22 A. No.
23 don't recall what the -- what the subject matter 23 Q. (BY MS. YUN:) Do you know why or
Page 103 Page 105
1 was. 1 wereyou informed -- sorry. Strike that.
2 Q. And do you recall communicating your 2 Were you informed that the
3 view about automatic restoration or the favoring 3 committee -- the full committee voted to approve
4 anarrower rather than broad list -- do you 4 the draft legislation that was put behind -- put
5 remember communicating this -- these views with 5 infront of them during the January 20 meeting?
6 any other committee members either -- outside of 6 A. | don't ever recall being advised of
7 sending this letter? 7 that. 1I'm not saying it didn't happen. | mean,
8 A. No. 8 it may have happened, but certainly | -- | -- |
9 Q. Do you recall any responses or 9 don't recall ever being advised.
10 reactions from the committee members after you 10 Q. Doyou recdl or do you know why the
11 sent thisletter? 11 committee voted to approve that |egislation that
12 A. No. 12 had asignificantly larger list of crimes?
13 Q. Didyou speak to anyonein the 13 MS. MESSICK: Object to the form.
14 Secretary of State office regarding this letter? 14 A. No.
15 A. Beforel sentit? 15 Q. (BY MS. YUN:) And do you know why
16 Q. Beforeor after. 16 paying all court cogts, fines and fees was
17  A. | probably -- | probably did. I -- 17 included as arequirement for restoring voting
18 | don't have an independent recollection, but | 18 rightsin that proposed legislation?
19 would think | expressed my views because | 19 MS. MESSICK: Object to the form.
20 wasn't going to be at the -- able to be at the 20 A. Dol know discussions that occurred
21 mesting. | wanted somehow to -- to express 21 on January the 20th, or are you talking about do
22 those views. 22 | know based on previous conversations had at
23 Q. Andyou don't recall the specifics 23 other meetings?
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1 Q. (BY MS. YUN:) Based on -- based on

2 the discussions that happened during the January
3 20 meeting?
4 A. No. | wasn't there.
5 Q. Didyou ever seethe proposed
6 legislation that the committee discussed during
7 the January 20 meeting?
8 MS. MESSICK: Object to the form.
9 A. | don'trecal ever seeingit. |
10 don't recall ever seeingit. | wasn't at the
11 meeting, so | guess -- | don't think it -- |
12 don't recall it coming before the meeting.

13 Q. (BY MS.YUN:) So--

14 A. | don't know. | mean, | don't
15 recall it.

16 Q. Sono--asfarasyourecal, no

17 one, say, sought your input or opinion regarding
18 that particular draft?

19 A. |don't--
20 MS. MESSICK: Object to the form.
21 A. Yeah. | -- 1 don't know if anyone

22 saw that legidlation before the meeting or not.
23 | don't recall seeing it before the meeting.

Page 108
1 that was sponsored by Representative Jones,
2 House Bill 282, was theresult. But | wouldn't
3 know since | wasn't at the meeting and didn't
4 actually seethe draft.
5 Q. Didyou -- was there any further
6 communication among the committee members after
7 the January 20 meeting?

8 A. ldon't--

9 MS. MESSICK: Object to the form.
10 A. | don't recall any.

11 Q. (BY MS.YUN:) Didyou get any

12 updates from Secretary Merrill's office

13 regard -- or anyone el se regarding the status of
14 the proposed legidlation?

15 A. No.

16 Q. Areyou aware of ahill that was

17 separate from what you referred to as HB8-282
18 (sic) that -- that changed the application

19 process for the certificate of eligibility to

20 register to vote in 20167

21 A. No, maam.

22 Q. Areyou aware whether bribery,

23 perjury or abuse of public office were on the

Page 107
1 Q. (BY MS. YUN:) Sono onefrom the

2 Secretary of State office, say, called you or
3 contacted you in some other way to ask about
4 thisdraft legislation?

5 A. ldon't--

6 MS. MESSICK: Object to the form.

7 A. | don't recall that happening.

8 Q. (BY MS YUN:) And wasthat meeting

9 the meeting on January 20, 2016, was that the
10 last meeting of the exploratory committee?
11 A. If there was another one, | was
12 never natified. | think it was.
13 Q. What was your understanding of the
14 outcome of the committee?
15 A. You mean outcome so far as whether
16 it was dissolved, whether it continues to work?
17 When you said outcome of the committee --
18 Q. What came asaresult of the
19 committee having been existent and met three or
20 four times during those --

21 A. Allright.
22 Q. -- during those months?
23 A. My understanding is that legislation

Page 109
1 list of feloniesinvolving moral turpitude as

2 defined in that bill that you just mentioned,
3 the definition of moral turpitude, the Act of
4 201772

5 MS. MESSICK: Object to the form.
6 A. ldon'tre--1don'trecal. Do

7 youmindif | look at it?

8 Q. Yes. |--1canhand you the hill,
9 actually.
10 A. Allright.
11 Q. | am handing you what's been marked
12 asExhibit 8.
13 (Paintiff's Exhibit 8 was marked
14 for identification and attached.)
15 A. Thank you.
16 Q. AndI can also represent to you that
17 none of the three crimes that | just mentioned
18 is--
19 A. Areinthere?
20 Q. Right.
21 A. All right. Now, what was your

22 question again?
23 MS. MESSICK: Her question wasisit
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1 inthere. 1 Q. Right. Where -- or more like where
2 THE WITNESS: No. 2 did thelist come from or what --
3 Q. (BY MS YUN:) Well, whetheryouare 3 A. Oh.
4 aware. And you said, no, you're not aware. 4 Q. --sourcedocumented the drafter of
5 A. No. | wasn't aware. 5 thelegidation --
6 Q. And do you know why not? 6 A. No, maam.
7 MS. MESSICK: Object to the form. 7 Q. --toworkwith? | will represent
8 A. No, | don't. | would haveto 8 to you that in prior deposition testimony in
9 speculate. It may have been oversight. 9 this case, Mr. Ed Packard testified that he
10 Certainly perjury, to me, is-- isimportant, 10 drafted the bill prior to the formation of the
11 athough, | can say it's hot very often 11 exploratory committee.
12 prosecuted. 12 A. Allright.

13 Q. (BY MS.YUN:) Anddoyourecall any 13 Q. Wereyou aware of that when you were
14 discussion regarding any of those crimes, which| 14 apart of the exploratory committee?

15 are bribery, perjury or abuse of public office? |15  A. No.

16 A. ldon't. | --1 believe-- | 16 MS. MESSICK: Object to the form.

17 believe my list included -- of suggested crimes |17  A. No.

18 included bribery of witnesses and jurors, but | | 18 Q. (BY MS.YUN:) Did you become aware

19 really don't know if it included bribery of a 19 of that at any point in time since?
20 public official. See, that -- | mean, 20 A. Yes
21 there's -- therein lies areason that | think 21 MS. MESSICK: At the --
22 that -- that legislation should have amore 22 A. Right now.
23 airing effect and alittle moretimetowork on | 23 MS. MESSICK: Object to the form.
Page 111 Page 113
1 it with committeesisthat we missthings 1 A. Just now.
2 sometimes that perhaps should be included or 2 Q. (BY MS. YUN:) Do you -- do you
3 excluded. 3 think the work of the committee had any impact
4 Q. Andwhat isyour opinion on things 4 on the draft legidlation?
5 like embezz -- white collar crimeslike 5 MS. MESSICK: Object to the form.
6 embezzlement? 6 A. Idon't--1don't know that -- |
7 MS. MESSICK: Object to the form. 7 don't know that | could answer that without
8 A. Embezzlement isincluded -- or -- or 8 speculating. | -- in what portions of it did
9 wasincluded on the proposed list that | had. 9 the committee -- | mean, there were parts of the
10 Those -- those crimes are included under theft |10 committee that may have been amgjority, |
11 of property and should be theft of property 11 suppose, that may have been in favor of one
12 first and second degree and -- and they should | 12 thing and then a majority that may have beenin
13 be prosecuted. 13 favor of another. Andsol -- | couldn't tell
14 Q. (BY MS. YUN:) Should be prosecuted| 14 you. Was -- did you say the entire bill had
15 and should be -- 15 been drafted before the committee met?
16 A. Right. Securitiescrimes. And -- 16 Q. Thatisthetestimony that we have
17 and those -- those, in my opinion, are crimes 17 inthis case.
18 that involve moral turpitude aswell. Yes. 18 A. Oh, okay.
19 Q. Areyou aware where the eventual 19 MS. MESSICK: Object to the
20 list of feloniesinvolving mortal turpitudein 20 representation.
21 that bill came from? 21 A. All right.
22 A. No, maam. You mean, who authored |22 Q. (BY MS. YUN:) Didyou tak to any
23 it? Isthat what you're talking about or -- 23 Alabama legidators about the bill during the
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time you were a part of the exploratory

committee?

A. No, not about the particulars of the
bill. 1 think | saw -- | saw Cam Ward and spoke
to him either in the hallway or -- or maybe
briefly at one of the meetings. | don't recall
him being there at -- at the meetings. | think
he was absent. But | spoke to him, but not
about that legidation. He was -- he was also
part of the prison -- or chair of the Prison
Reform Task Force that | was member of.

Q. How about after January 20167?

A. No.

Q. And there was no other communication
regarding -- or you said there was no
16 communication regarding the bill with any
17 Alabama legidators because you -- when you
18 spoke with Mr. Ward, Senator Ward, it was about
19 adifferent task force?
20 MS. MESSICK: Object to the form.
21 A. | didn't even speak with him about
22 that task force. | just spoketo him in saying
23 hello.
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1 conversation that you described earlier in the
2 deposition?
3 A. | think so.

Q. Wasthere any other conversation you
had with any other committee members outside of
those meetings?

A. No.

Q. Didyou ever communicate with Mr.
Merrill, Secretary Merrill, separate from your
involvement with the committee to discuss voting
rights restoration in general, not -- not
concerning -- not particularly about the
committee, but just the issue in general ?

A. No, maam.

Q. Areyou awareif any other committee
members spoke with Secretary Merrill or anyone
in his office about the bill after the committee
meeting in January 20, 2016?

A. No, maam, I'm not.

Q. Do you remember if there was any
discussion during any of the committee meetings
whether the bill would be applied retroactively?

A. Wow.

© 00N o O~
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1 Q. (BY MS YUN:) Oh. And it was not
2 about the hill --
3 A. No.
4 Q. --that we aretalking about here?
5 A. No.
6 Q. Didyou talk to Secretary Merrill or
7 anyoneinthisoffice-- in-- in that office,
8 Secretary Merrill's office, about the bill
9 separate from the other members of the
10 committee?
11 A. About the hill itself? About the
12 hill itself, | never discussed it with anyone.
13 Q. What about the work of the
14 committee?

15 A. Other than -- other than inside the
16 committee meetings?

17 Q. Exactly.

18 A. | probably -- probably spoketo Mr.
19 Pickens. | mean, | -- | think -- whatever

20 conversation | had with him would have been
21 concerning thetask -- or the -- the exploratory
22 committee'swork.

23 Q. And that was -- isthat the same

Page 117
MS. MESSICK: Object to the form.

A. | dontrecal. | don'trecall.

Q. (BY MS YUN:) Andwasit your
understanding that the bill would be applied
retroactively?

MS. MESSICK: Object to the form.
7 A. | hadn't really thought about it.
8 Areyou talking about perhaps the -- the crimes
9 that were listed would go back and
10 disenfranchise people that may not have been
11 included before? Isthat what you're talking
12 about?
13 Q. Yes. Andwhether people who
14 committed those crimes before the bill was
15 passed would be now disenfranchised --

OO wWDNBE

16 MS. MESSICK: Object to the form.
17 Q. -- afterthe--
18 A. No. No. | hadn't -- | hadn't

19 really -- that's one of those things, | suppose,

20 wedidn't think about -- or | -- | didn't. Wow.
21 But -- yeah. Never mind. | -- | see-- | see

22 what you'retalking about, if -- if -- if the

23 provision had -- if the congtitutional amendment
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1 had been -- to the Alabama Constitution had been

2 unconstitutional because it was vague or because

3 you -- you amend it by adding something that

4 goes back retroactively like es -- ex -- ex post

5 facto disgqualifies people.

6 | mean, | -- | seewhereyou're

7 going with it. But -- but the crime moral

8 turpitude, | think, legally -- now, remember |

9 said there's a distinction between my personal
10 feeling and legally. Legally, | -- | think has
11 been determined to be not vague. So | don't see
12 how that would go back and dis -- well, that's
13 not -- | don't want to become an advocate for
14 oneside or the other. I'm awitness. I'm

15 sorry. I'm just academically thinking about

16 thesethings.

17 MS. YUN: Can we take a short break?

18 MS. MESSICK: Sure.

19 MS. YUN: | think we're almost done,

20 but | just want to make sure.

21 THE VIDEOGRAPHER: Okay. Stand by.
22 Thetimeis12:32 p.m. Central Time. We're off

Page 120
1 isincluded in moral turpitudeis-- isthe

2 dsituation where you have crimesthat are -- what
3 we consider or discussin law school iscalled a
4 malum in se as opposed to malum prohibitum,
5 becauseit's prohibited by society. But then |
6 guessit -- you can look at some crimesthat are
7 prohibited by society and say those should be
8 moral turpitude crimes too because they -- they
9 involve fraud or deceit. | think moral

10 turpitude includes fraud as well, deceit.

11 Q. And could you explain why you

12 believe that that's a good barometer for

13 determining whether someone's voting rights

14 should be taken away?

15 MS. MESSICK: Object to the form.

16 A. Okay. | think -- | think that

17 honesty in a person isone of the

18 characteristics that would be great to have with

19 someonethat's -- that's exercising theright to

20 vote, someone that's going to pick the leaders

21 of our community, peoplethat are going to

22 decide lawsthat are passed that are

3 is12:43 p.m. Central Time. We're now back on
4 therecord.

5 Q. (BY MS.YUN:) Judge Jolley, you

6 mentioned earlier in the deposition that -- your

7 beliefs about what moral turpitude means.

8 A. Yes

9 Q. And you mentioned the phrase evil
intent when you were giving some examples.
Could you describe to me why -- how that relates

10
11

12 to someone's voting rights?

13 MS. MESSICK: Object to the form.
14 Q. (BY MS.YUN:) Soyou believe that
15 having evil intent is -- iswhat defines moral
16 turpitude?

17 A. No.

18 Q. So--

19 A. That'sone-- that's one of the

20 things that define moral turpitude. | think

21 that -- that if a-- if acrimeis considered
22 bad because the act itself isbad -- and | guess
23 -- you know, one of -- one of the things | think

23 the record. 23 congtitutional in nature, that are going to
Page 119 Page 121
1 (Whereupon, a break was taken.) 1 affect everyonein acommunity or in the state.
2 THE VIDEOGRAPHER: Okay. Thetime 2 | think that it's good that if a personisgoing

3 to hold office, that they also exhibit those

4 characteristicsas well, but that's --

5 that's-- my personal belief isit -- it gets

6 down to -- to morals.

7 Q. (BY MS YUN:) Andyou bdieve that

8 you should have that -- those -- you know,

9 honesty and that kind of character in order to
10 havetheright to vote?
11 A. |do. Andit'svery interesting
12 that under state law, if you -- on the election
13 law violations that are criminal offenses are
14 misdemeanors except -- I'm sorry -- except for
15 the ones dealing with Fair Campaign Act reports
16 under certain circumstances.
17 Q. You mentioned earlier that you've
18 learned and you've been told that more African
19 American people are affected by the criminal
20 justice system.
21 A. Yes.
22 Q. Doyou -- why -- do you know why
23 that isin the state of Alabama? Let's just
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1 narrow it down.

2 MS. MESSICK: Object to the form.
3 A. Weéll, my persond bedlief isthat
4 when someone commits a crime, it shouldn't
5 matter what color they are. If -- if they
6 happen to be more people of color that commit
7 crimes, then that would be the explanation for
8 it. Another reason that is given -- and -- and
9 | can seethat -- is-- isthat if you're not
10 given an opportunity as a child, whether it's
11 education or -- or whether it's the ability to
12 obtain ajob, that you're going to resort to
13 other ways of surviving. And likewise, | think
14 that may be very well part of it aswell.
15 But -- but | could say this. Of
16 course, Marshall County is-- we have asizable
17 Hispanic population. | don't think the census
18 isaccurate. | livein Albertville. And
19 Albertville, | think, just -- is probably about
20 20 percent Hispanic. And our African American
21 populationis--isvery low. | think
22 countywide, there's only about 1 percent of the
23 population in Marshall County that's African

Page 124
1 that (sic) their guilt, but | think the -- the

2 penaltiesthat apply to someone for committing a
3 crime should be uniform and, likewise, any civil
4 penaltiesthat may apply to someone that has
5 committed a crime should -- should apply across
6 the board.
7 | think that we -- if we're having a
8 problem with -- with education and -- and jabs,
9 that that's where we need to emphasize making
10 the correction to -- to right the shift, not
11 give particular passes to someone on -- on
12 either civil or criminal penalties for
13 committing a crime that -- because of race.
14 Either for or against, one way or the other.
15 Q. (BY MS. YUN:) And my last topic --
16 or my last question is you mentioned the 1996
17 amendment.
18 A. Yes, maam.
19 Q. Andyou believe -- you stated, |
20 believe, that that was not -- that did not grow
21 out of intent to discriminate against black
22 voters -- or black -- black people convicted of
23 felonies?

Page 123
1 American. And out of that, about -- actually

the majority of the African American community
livesin Guntersville, which isasmaller town
than Albertville.

In court, depending on any given
day, you may see a proportionate number of
Caucasians, African Americans, Hispanicsin
court, and then there may be days where you have
a disproportionate number of -- you know.
Looking at the 1 percent population of blacksin
Marshall County of African Americans and then
seeing the courtroom, maybe, you know three out
of 15 or -- or three out of -- or five out of 25
that come in there that may be African Americans
and maybe two or three that are Hispanic.

Soit-- it varies. So | don't have
an accurate account. | haven't actually kept
those statistics. All | haveto go on are --
would be what I've seen.

But the bottom line -- | feel the
bottom line isif someone commits a crime, you
22 shouldn't look at their color, their race or
23 their national origin to make a determination

© 00N O WN
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1 A. Yes. Onceagain, that's my personal

2 belief.

3 Q. Right.

4 A. Yes

5 Q. Andyou mention that it was a

6 Democratic house, the senate.

7 A. | wasaDemocrat at that time. Yes.

8 Q. Socould you give me any other

9 additional reasons why you believe that it was
10 not racially motivated?
11 A. | justdon't--1don'tthink the
12 Legislaturein 1996, the Alabama State
13 Legislature, was passing laws that were intended
14 for discriminating based on race. Therewas--
15 there was -- there's one exception to that and
16 it came much later, and | think it was directed
17 toward the Hispanic population. It had nothing
18 to do with this. | don't think this law was
19 passed for that reason, but --

20 Q. Andwhat'sthe--
21 A. When--

22 Q. Sorry--

23 A. I'msorry.
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Q. --tointerrupt.

1
2 A. No.
3 Q. What wasthe -- what's the law that
4 you arereferring to that's directed at Hispanic
5 people?
6 A. Wadl, illegal immigrants, but in our
7 case, at least in Marshall County, it would have
8 Hispanic. Therewasa-- alaw passed by the
9 Legidaturethat required to hold someone
10 without bond even if they -- if they were an
11 illegal immigrant, if they could not produce --
12 well, not produce ID. If -- if they were an
13 illegal immigrant and they were stopped on a
14 minor traffic offense, they were held without
15 bond.
16 And | actually had a case that came
17 beforeme. Ordinarily, | don't handle traffic
18 offenses. And | -- | believe | was-- may have
19 been filling in for adistrict judge that day.
20 There was no time to notify the attorney general
21 about the issue of constitutionality and -- and
22 perhaps| should, but | raised it myself. |

Jolley August 21, 2019
Page 128
1 Q. Soyou believe changing that word
2 from crimes to felonies resolved the issue?
3 A. Legaly.
4 MS. MESSICK: Object to the form.
5 A. Yes. Legdly.
6 Q. (BY MS. YUN:) And personally you
7 believeit's till kind of --
8 A. | thinkit--
9 Q. --vague?
10 A. Yes.
11 Q. | think that'sit for my questions.
12 A. All right.
13 MS. YUN: Should we take a break, or

14 do you want to go ahead and --

15 MS. MESSICK: Give me one second.
16 MS. YUN: Sure.
17 MS. MESSICK: I'dliketogo-- go

18 ahead and ask my questions now.

19 EXAMINATION BY MS. MESSICK:

20 Q. Judge Jolley, I'd like to start with
21 theillegal immigrant law that you were just
22 taking about.

6 murder case and the likelihood that they
7 committed the offenseisgreat. Thiswasa
8 minor traffic offense. | found that -- at least
9 asapplied in this case -- in that case, that --
10 that it was unconstitutional. And it -- it
11 didn't go any further than that, of course.
12 That wasthe end of it. But that's the one
13 exception | can think of.
14 Otherwise, | -- | think particularly
15 inthislegidation, there was -- there was
16 an -- there was an intent to try to determine
17 qudificationsfor votersin -- that they pass
18 that legislation for that reason and realizing
19 that the pred -- predecessor to it not only
20 said -- not only said that | believe felon --
21 feloniesinvolve mord turpitude, but see,
22 crimes, which would include misdemeanors of
23 moral turpitude.

23 mean, the defense attorney didn't mentionitat | 23 A. Yes, maam.
Page 127 Page 129
1 thetime. But | said, to me, the United States 1 Q. Wasthat law aso passed by the 1996
2 Congtitution aswell asaprovision in the 2 legislature?
3 Alabama constitution provides that you can't 3 A. No.
4 hold someone without bond -- without settinga | 4 Q. That was something much more recent,
5 reasonable bond in a case unlessit's a capital 5 right?

6 A. That wastwo -- in two thousand -- |
7 forgot the year that it -- that it was passed.

8 That was much later than the other ones.

9 Q. Uh-huh. Approximately 2011?

10 A. I'mnot sure of the date. | know
11 that it was-- | know that it was --

12 Q. Wasit--

13 A. -- after 2000.

14 Q. Okay.

15 A. A little after 2000.

16 Q. Widl, 1996 is ill close to 2000.
17 Wasit the same legislature?

18 A. No.

19 Q. Okay.

20 A. No.

21 Q. Thank you. Areyou heretoday asan

22 expert witness or a fact witness?
23 A. Fact witness. Or at least that's
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1 what my subpoena-- it didn't indicate | was

2 here as an expert.

3 Q. Andyou haven't written an ex -- an
4 expert report in --

5 A. No.

6 Q. --thiscase?

7 A. Huh-uh.

8 Q. Did anybody on the exploratory

9 comment at any meeting that you attended or to
10 you separately that they were looking to select
11 feloniesto put on the mora turpitudelist in

12 order to disenfranchise blacks?

13 A. No. | would certainly remember

14 that.

15 Q. The 1996 amendment that repealed the

16 1901 provision on suffrage and e ections and
17 replaced it with a provision that felonies of
18 mord turpitude are disenfranchising, do you
19 remember if you personally voted on that

20 amendment?

21 A. | would have voted onit. | vote --
22 | havevoted in every eection, whether it's
23 local, state or national since | turned 18. And

Page 132
1 sort of Alabama Appleseed or ACLU arguing that

2 the amendment should not be passed because it
3 would have aracial and discriminatory impact?

4 A. | have no knowledge of that one way
5 or the other.
6 Q. You talked about your personal
7 opinion that moral turpitude is vague.
8 A. Yes
9 Q. Butyour legal opinion that it --
10 the courts have found that it's not, correct?
11 A. That'scorrect.
12 Q. Do you understand moral turpitude to
13 have acommon law definition?

14
15
16
17
18
19

A. Yes

Q. Okay. Andyou were aware at the
time that you worked on the exploratory
committee that the courts of Alabama had decided
whether some felonies -- or whether some crimes
involved moral turpitude; is that correct?
20 A. That'scorrect.
21 Q. Did the committee have the option to
22 ignorethe constitutional provision that it was
23 trying to implement when it developed alist of

Page 131
11I'm--1I'm64.

2 Q. Okay.

3 A. S0, yes

4 Q. Anddoyou --

5 A. And-- and quite frankly, | don't

6 vote on every amendment, but --

7 Q. Allright. Any chancethat you
8 remember if you voted for or against that
9 amendment?

10 A. No.

11 Q. You -- no recollection?

12 A. Norecollection.

13 Q. Okay. Do -- asamember of the 1996

14 electorate -- and at that time, you were agrown
15 man, apracticing lawyer at the DA's office,

16 right?
17 A. 1n 1996, that's correct.
18 Q. Okay. Do you remember any messages

19 directed at the Alabama electorate, of which you
20 were a part, that that constitutional amendment
21 wasracialy discriminatory?

22 A. No.

23 Q. Do you remember any groups of the

Page 133
1 feloniesinvolving moral turpitudein order to

2 implement that constitutional provision?

3 A. | don'tknow. | wasn't at that

4 meeting where it happened.

5 Q. Wwdl,in--

6 A. That wason January the 20th you're

7 talking about, right?

8 Q. No. I'mtalking about the entire

9 meeting. I'm -- the entire committee. I'm
10 saying could the committee say we don't like
11 mord turpitude, we're going to go with a
12 different standard?
13 A. Yes.
14 Q. Why do you believe that the
15 committee would have aright to do that if moral
16 turpitudeisin the constitutional amendment?
17 A. | think the committee could have
18 donethat, but | don't think it would have been
19 constitutional.
20 Q. Okay.
21 A. You can't amend the congtitution by
22 acommittee making a recommendation and the
23 Legidature passing alegislative amendment that
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1 would, in fact, supplant that constitutional
2 amendment.
3 Q. Okay. Socould both along list and
4 ashort list be consistent with the
5 constitution?
6 A. | don't understand the form of
7 your ques -- | mean, | don't understand what
8 you'reasking me. Could it be consistent? A --
9 a-- | think, yes. | think a-- where the
10 Legidature clarifies, you know, a
11 constitutional amendment, that they could have
12 adopted ashort list or alonger list that says
13 these crimes are crimes that are -- involve
14 mord turpitude for purposes of an election, for
15 purposes of -- of disqualifying someone from
16 voting.
17 Q. Areyou aware of the use of the
18 phrase moral turpitude in other aspects of
19 Alabamalaw outside of the voting context?

20 A. Defamation.
21 Q. Any other contexts?
22 A. No. | haven'treally givenit alot

23 of thought. If you're asking me am | aware of

Page 136
1 were moral violations, but were not punished by

2 criminal laws. But in -- in the modern day
3 context, no.
4 | think -- I mean, | -- | think the
5 term moral turpitude wasin -- was clearly
6 intended because it says conviction of acrime
7 involving moral turpitude. It doesn't use moral
8 turpitude in the context of, well, she's
9 unchaste or she -- she drinks excessively in
10 terms of how it was used early onin -- in
11 American jurisprudence.
12 Q. Soyouthink the 1996 useis
13 different from the use you discussed earlier in
14 the 1800s where it was applied to social
15 activitiesthat were not okay for women or
16 minorities but were okay for men?
17 A. | guessyou could say use, yes.
18 And -- but certainly that application is
19 different.
20 Q. You taked about court costs and
21 finesand regtitution and remittance. Did
22 you -- isit correct that you determine -- asa
23 judge, you determine the ability to pay those

Page 135
other statutes that use the term, no, I'm not.

1
2 Q. Areyou aware of the term being used
3 infederal law?
4 A. Yes. Uh-huh.
5 Q. Andinwhat context?
6 A. Inthe context of immigration law.
7 Q. Areyou familiar with any examples
8 where a concept like moral turpitude would have
9 different definitions and different contexts
without it being explicitly stated that that was
the way it was to operate?
12 A. I'mnot surel understand your
question. Could -- well, | won't try to clarify
14 it.
Q. Didyou have any reason to believe
that moral turpitude in the voting context means
something different than moral turpitude in the
defamation context or the licensing context or
the immigration context?
20 A. ldo. | --1did understand it to
be different from what would ordinarily have
been used in defamation and common law because
it included things that were morally -- that

Page 137
1 court-ordered monies at the time of sentencing?

2 A. Wadl, intheory. We determine -- we
3 determine that because the defense, | believe --
4 and as adefense attorney when | did -- before |
5 was prosecutor, if | had someone that couldn't
6 pay, that wasindigent, | would certainly raise
7 that issue and address it with the court then.
8 And | haveit -- that happensin court. | can't
9 say in every casg, it happens, becauseif it's
10 not brought to my attention, | don't know. But,
11 yes, wedo. And that -- in theory, that's
12 supposed to be what happensis-- is-- iswhen
13 sentencing takes place, if we're going to
14 determine that someone can't pay those fees and
15 fines, that would be the placefor it to be
16 determined. But circumstances do change with
17 people later on aswell.
18 Q. Andyou have remitted fines and fees
19 where you found that the crimina defendant
20 could not pay?

21 A. Yes
22 Q. And--
23 A. Wdl, | say -- I've-- I've remitted
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1 the court cost. You know, in Marshall County,

2 wejust rarely ever have -- | mean, we just
3 don't fine. The DA's office basically doesn't
4 fine peoplein felony cases.
5 Q. Okay.
6 A. But -- but with regard to whatever
7 comes before me, whether it's cost and fines
8 or -- or whatever, yes, | do make the
9 determination when it's raised.
10 Q. Andissentencing the only time at
11 which acriminal defendant's ability to pay can
12 be considered?

13 A. No.
14 Q. When elsecanit be considered?
15 A. Areyou talking about by me or by

16 someone else?

17 Q. Bythecourt.

18 A. By thecourt, by me. It can be

19 determined at any time during a period of

20 probation, before the -- before probation

21 expires. And quite frankly, that's by statute.
22 1t also can be addressed -- and -- and thisis,
23 | fed, an interpretation of Alabama case law in

Page 140
1 outstanding costs. But certainly not

2 restitution. That's not allowed.

3 Q. And the restitution goesto the

4 victim of the crime --

5 A. Itdoes.
6 Q. --correct?
7 A. Itdoes. But| might mention that

8 resti -- in setting regtitution, the law

9 requiresthat the court take into consideration
10 the defendant's ability to pay in -- in setting
11 the amount of restitution. In other words, if
12 someone comes into court and they're claiming
13 $40,000 in restitution, but the defendant can't
14 pay that, the court is supposed to set the
15 restitution at an amount that the defendant can
16 pay. And that's after a hearing, after adue
17 process hearing, or in the event that the
18 parties can agree on an amount as well.
19 MS. MESSICK: Okay. | don't have
20 any further questions. Did you have follow-up?

21 MS. YUN: Yeah. Just acouple of
22 questions.
23 MS. MESSICK: Yes, maam.

Page 139
1 particular. It can be addressed even after the

2 expiration of the sentence and probationary

3 period if someone is brought back to court for
4 contempt after that time period has expired for
not paying the fines or court costs, and the
court can remit those.

Q. Do you recall ever having a case
where somebody was seeking a pardon and came to
the -- to your court to seek remittance in order
to --

A. Yes
12 Q. --help-- okay. So peoplehave
13 come to you seeking remittance when they were
14 pursuing a pardon?

15 A. Yes. They have been -- not more --

16 not many, though -- that have come to my office
17 and asked -- asked for that. Maybe four or five
18 that | have actually written letters for

19 requesting the Board of Pardons and Parole to
20 parolethem. That would -- | have done that

21 in -- in some of those --

22 Q. Okay.

23 A. -- cases where there were

(61

6
7
8
9

10
11

Page 141
1 RE-EXAMINATION BY MS. YUN:

2 Q. SoJudge Jolley, you just mentioned
3 intheory, you as a judge are supposed to

4 determine the defendant's ability to pay during
5 sentencing, but it doesn't happen every case --
6 inevery casg, isthat -- isthat correct?

7 A. | guessthat would --
8 MS. MESSICK: Object to the form.
9 A. No. | guessthat would be a

10 supposition that -- or speculation. | -- | said

11 that that's a-- assuming that the defense

12 attorney isdoing their job and they'reraising
13 theissue.

14 Q. (BY MS. YUN:) Soit gets considered
15 when it's raised?

16 A. It getsconsidered by acourt -- it

17 gets considered by acourt at -- at sentencing.
18 Yes.

19 Q. But generaly -- but if it'sraised.

20 Andif it's not raised?

21 A. Thenit would go unaddressed and

22 simply the court would order the payment unless
23 the defendant is found to be indigent or someone
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1 requestsit.

2 Q. Inyour experience, do you believe

3 ability to pay was frequently considered in

4 these proceedings?

5 A. Oh, yes, especially with regard to

6 restitution. That's probably -- that's probably
7 where | saw it addressed considerably. But |
8 aso saw it addressed at the time of sentencing

Honorable Tim Jolley August 21, 2019
Page 144
1 THE WITNESS: Okay.
2 MS. MESSICK: -- for your time
3 today.
4 THE WITNESS: Thank you.
5 THE VIDEOGRAPHER: Okay. Thetime
6 is1:10 p.m. We're off the record.
7
8
9

9 where someone didn't have restitution, but they

3 unableto pay, who are not paying court costs
4 and fees are, more likely than not, willing --
5 willfully not paying even though they have the
6 ability to pay?

7 A. Oh,yes.

8 MS. MESSICK: Object.

9 A. There'sno question about it in my
10 experiencein Marshall County. | can't testify
11 about other places. But, yes.

12 Q. (BY MS.YUN:) That they're

13 willfully not paying?

14 A. Yes. Uh-huh.

15 MS. MESSICK: Object to the form.
16 Q. (BY MS. YUN:) And| think that is
17 it.

18 A. Allright.

19 Q. Thank you so much, Judge Jolley.

20 A. Thank you.

21 Q. Weredly appreciate it.

22 MS. MESSICK: No further questions.
23 Thank you --

10 couldn't pay the court cost as well. 10

11 Q. Sointhe context of finesand fees 11

12 and court costs, it islesslikely to be 12

13 considered than it is when you're thinking of 13

14 restitution -- when you're determining 14

15 restitution amounts? 15

16 MS. MESSICK: Object to the form. 16

17 A. No. | --1think what | said 17

18 that -- isthat it was raised more frequently. 18

19 And perhaps that's because alot of the times, 19

20 therestitution amount claimed is ahumongous | 20

21 amount. 21

22 Q. (BY MS. YUN:) | understand. 22

23 A. Yes. Oftentimes by an insurance 23

Page 143 Page 145

1 company. 1 CERTIFICATE
2 Q. Doyou believethat people who are 2

3 STATE OF ALABAMA:

4 TALLAPOOSA COUNTY:

5

6

7 | hereby certify that the above and

8 foregoing proceedings were taken down by mein
9 stenotype, and the questions and answers thereto

10 were reduced to computer print under my

11 supervision, and that the foregoing represents a

12 true and correct transcript of the testimony
13 given by said witness upon said proceedings.
14 | further certify that | am neither

15 of counsel nor of kin to the partiesto the

16 action, nor am | anywise interested in the

17 result of said cause.

18

20 Stephanie Nicholas

21 ACCR# 29

22 Expires 9/30/2019

23 My Commission Expires 3/19/2020
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Alabama Rules of Civil Procedure
Part V. Depositions and Discovery

Rule 30

(e) Submission to witness; changes; signing. When
the testimony is fully transcribed the deposition
shall be submitted to the witness for examination
and shall be read to or by the witness, unless such
examination and reading are waived by the witness
and by the parties. Any changes in form or
substance which the witness desires to make shall
be entered upon the deposition by the officer with
a statement of the reasons given by the witness for
making them. The deposition shall then be signed by
the witness, unless the parties by stipulation
waive the signing or the witness is ill or cannot
be found or refuses to sign. If the deposition is
not signed by the witness within thirty (30) days
of its submission to the witness, the officer shall
sign it and state on the record the fact of the
waiver or of the illness or absence of the witness
or the fact of the refusal to sign together with
the reason, if any, given therefor; the deposition
may then be used as fully as though signed unless

on a motion to suppress under Rule 32 (d) (4) the




Case 2:16-cv-00783-ECM-SMD Document 209-2 Filed 04/17/20 Page 64 of 65

court holds that the reasons given for the refusal
to sign require rejection of the deposition in

whole or in part.

(F) Certification and filing by officer; exhibits;
copies; notice of filing.

(1) The officer shall certify on the deposition
that the witness was duly sworn by the officer and
that the deposition is a true record of the
testimony given by the witness. Unless otherwise
ordered by the court, the officer shall then
securely seal the deposition in an envelope
indorsed with the title of the action and marked
“Deposition of [here insert name of witness]” and
shall promptly file it with the court in which the
action is pending or send it by registered or

certified mail to the clerk thereof for filing.

DISCLAIMER: THE FOREGOING CIVIL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE STATE RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT

Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4
SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or
at www.veritext.com.
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Messick, Misty

From: Danielle Lang <dlang@campaignlegalcenter.org>

Sent: Friday, March 20, 2020 5:03 PM

To: Messick, Misty

Cc: Mark Gaber; Molly Danahy; Mitch McGuire; James Blacksher; Sinclair, Win
Subject: Re: Deposition Notice

This message has originated from an External Source. Please use proper judgment and caution when opening attachments,
clicking links, or responding to this email.

Dear Misty,
Thank you for your letter and | hope you are doing well in these trying times.

We can agree to limit the scope of the deposition to specific topics and a specific time period.
In particular, we are willing to agree to limit our deposition to Secretary Merrill to the following topics:

e Hispersonal leadership, experience, intent, and communications related to drafts of HB 282 and the
exploratory committee.

e Hisunderstanding of the purpose of Alabama's felony disenfranchisement scheme.

e Hisdetermination that HB 282 applies retroactively.

e Hispersona actions, communications, and experience related to supervising the implementation of the
felony disenfranchisement scheme before and after HB 282 and any personal communications or actions
related to his office's work with the local officials on implementing the felony disenfranchisement
scheme before or after HB 282.

e Hispersona actions, communications, and experience related to amending the felony language on the
EAC instructions and Alabama voter registration form.

These are the topics--framed more generally--that were outlined in our letter and that we intend to probe. They
areplainly relevant in light of ongoing claims related to racia intent, punitive intent, retroactivity, and the
NVRA. We are willing to agree to a4 hour time limit for the deposition.

Finaly, if certain matters are fully answered by the Secretary's responses to interrogatories before the
deposition, we can certainly not repeat the content of the written interrogatories. But, as you know, knowledge
about personal conversations, actions, etc., cannot be adequately developed through written interrogatories.
Asfor the time and location of the deposition, we are very flexible to the Secretary's schedule. Also, we may
want to schedule for May given the current circumstances. If an in-person deposition is not possible even in
May, we can arrange for aremote deposition. We do plan to have a videographer.

| was encouraged that your letter anticipates the ability to resolve this without court action. | certainly hope that
isthe case.

Thanks and best wishes. Please stay safe and healthy.
Best,

Danielle
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Danielle Lang
Co-Director, Voting Rights & Redistricting

202.856.7911 | @DaniLang_DC

Campaign Legal Center
1101 14th St. NW Suite 400
Washington, DC 20005
campaignlegalcenter.org

Facebook | Twitter

From: Messick, Misty <Misty.Messick@AlabamaAG.gov>

Sent: Friday, March 13, 2020 11:48 AM

To: Danielle Lang <dlang@campaignlegalcenter.org>

Cc: Mark Gaber <MGaber@campaignlegalcenter.org>; Molly Danahy <mdanahy@campaignlegalcenter.org>; Mitch
McGuire <jmcguire@mandabusinesslaw.com>; James Blacksher <jblacksher@ns.sympatico.ca>; Sinclair, Win
<Winfield.Sinclair@AlabamaAG.gov>

Subject: RE: Deposition Notice

Danielle,
Please see attached.

Misty S. Fairbanks Messick
Assistant Attorney General

Consgtitutional Defense Division
Office of the Attorney General
State of Alabama

501 Washington Avenue

Post Office Box 300152
Montgomery, Alabama 36130

334.353.8674 Office
334.353.8400 Fax (new)
Misty.Messick@AlabamaA G.gov (new)

Confidentiality Notice: The information contained in this email and the documents attached hereto contain
confidential information intended only for the use of the intended recipients. If the reader of the message is not
the intended recipient, you are hereby notified that any dissemination, distribution, or copying of the
information contained herein is strictly prohibited. If you have received this communication in error, please
immediately notify me by reply email.
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From: Danielle Lang <dlang@campaignlegalcenter.org>

Sent: Wednesday, March 11, 2020 10:57 AM

To: Messick, Misty <Misty.Messick@AlabamaAG.gov>; Sinclair, Win <Winfield.Sinclair@AlabamaAG.gov>

Cc: Mark Gaber <MGaber@campaignlegalcenter.org>; Molly Danahy <mdanahy@campaignlegalcenter.org>; Mitch
McGuire <jmcguire@mandabusinesslaw.com>; James Blacksher <jblacksher@ns.sympatico.ca>

Subject: Deposition Notice

This message has originated from an External Source. Please use proper judgment and caution when opening attachments,
clicking links, or responding to this email.

Dear Misty,
Please see attached.
Thanks and best,

Danielle

Danielle Lang
Co-Director, Voting Rights & Redistricting

202.856.7911 | @DaniLang_DC

Campaign Legal Center
1101 14th St. NW Suite 400
Washington, DC 20005
campaignlegalcenter.org

Facebook | Twitter
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA

NORTHERN DIVISION
Treva Thompson, et al.,
Plaintiffs, Civil Action No. 2:16-cv-783
V. Class Action

State of Alabama, et al.,

Defendants.

PLAINTIFFS’ FIRST SET OF INTERROGATORIES TO DEFENDANT JOHN H.
MERRILL., IN HIS OFFICIAL CAPACITY AS SECRETARY OF STATE OF
ALABAMA

Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure, Plaintiffs in the above-
captioned action, through their counsel, propound the following Interrogatories to Defendant John
H. Merrill, in his official capacity as Secretary of State of Alabama, for the purpose of discovery
of certain matters relevant to this action.

Plaintiffs request that Defendant Merrill provide written responses under oath within thirty
(30) days of service of these Interrogatories. Responses may be served via email, FTP transfer,
encrypted drive, and/or hard copy to Campaign Legal Center, 1101 14th Street, Suite 400,
Washington, DC 20005 to the attention of Danielle M. Lang, dlang@campaignlegalcenter.org.
Responses may be provided on a rolling basis as they become available.

Each Interrogatory is subject to the Instructions and Definitions set forth below.
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DEFINITIONS

1. The words “You,” “Your,” “Defendant,” the “Secretary,” and all variants thereof refer to
John H. Merrill, in his official capacity as Secretary of State of Alabama, and all persons
acting or purporting to act on his behalf, including but not limited to his predecessors,
agents, representatives, employees, officers, consultants, and/or contractors.

2. “BPP” or “the Bureau” refers to the Alabama Bureau of Pardons and Paroles.

3. “CERV” means Certificate of Eligibility to Register to Vote.

99 ¢c 99 ¢c

4. “Concerning,” “reflecting,” “regarding,” and “relating to” are used in the broadest possible
sense and mean, in whole or in part, addressing, analyzing, constituting, containing,
commenting, in connection with, dealing with, discussing, describing, embodying,
evidencing, identifying, pertaining to, referring to, reporting, stating, or summarizing.

5. “Document” is used in the broadest possible sense to mean anything which may be within
the meaning of Rule 34 of the Federal Rules of Civil Procedure, and includes without
limitation any written, printed, typed, photocopied, photographed, recorded or otherwise
reproduced or stored communication or representation, whether comprised of letters,
words, numbers, data, pictures, sounds or symbols, or any combination thereof.
“Document” includes without limitation correspondence, memoranda, notes, records,
letters, envelopes, telegrams, messages, studies, analyses, contracts, agreements, working
papers, accounts, analytical records, reports and/or summaries of investigations, press
releases, comparisons, books, calendars, diaries, articles, magazines, newspapers, booklets,
brochures, pamphlets, circulars, bulletins, notices, drawings, diagrams, instructions, notes

of minutes of meetings or communications, electronic mail/messages and/or e-mail, text

messages, social media communications, voice mail messages, instant messaging,
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questionnaires, surveys, charts, graphs, photographs, films, tapes, disks, data cells, print-
outs of information stored or maintained by electronic data processing or word processing
equipment, all other data compilations from which information can be obtained (by
translation, if necessary, by You through detection devices into usable form), including,
without limitation, electromagnetically sensitive storage media such as CDs, DVDs,
memory sticks, floppy disks, hard disks and magnetic tapes, and any preliminary versions,
as well as drafts or revisions of any of the foregoing, whether produced or authored by a
plaintiff or anyone else. The term “Document” includes the defined term “Electronically
Stored Information,” which is defined below.

“Electronically Stored Information” or “ESI” shall include, but not be limited to, any and
all electronic data or information stored on a computing device. Information and data is
considered “electronic” if it exists in a medium that can only be read through the use of a
computing device. This term includes but is not limited to databases, all text file and word
processing Documents (including metadata); presentation Documents; spreadsheets;
graphics, animations, and images (including but not limited to JPG, GIF, BMP, PDF, PPT,
and TIFF files); email, email strings, and instant messages (including attachments, logs of
email history and usage, header information and “deleted” files); email attachments;
calendar and scheduling information; cache memory; Internet history files and preferences;
audio; video; audiovisual recordings; voicemail stored on databases; networks; computers
and computer systems; computer system activity logs; servers; archives; back-up or
disaster recovery systems; hard drives; discs; CDs; diskettes; removable drives; tapes;
cartridges and other storage media; printers; scanners; personal digital assistants; computer

calendars; handheld wireless devices; cellular telephones; pagers; fax machines; and
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10.

voicemail systems. This term includes but is not limited to onscreen information, system
data, archival data, legacy data, residual data, and metadata that may not be readily
viewable or accessible.

“Identify” means to give, to the extent known, the person’s full name, present or last known
address, and when referring to a natural person, their present or last known place of
employment, if known. Once a person has been identified in accordance with this
subparagraph, only the name of that person need be listed in response to subsequent
discovery requesting the identification of that person.

“Person” means any natural person, firm, association, partnership, joint venture,
corporation, business trust, banking institution, unincorporated association, government
agency or any other entity, its officers, directors, partners, employees, agents, and
representatives.

“HB 282 refers to the Definition of Moral Turpitude Act, enacted by the Alabama
legislature in 2017 to “establish a comprehensive list of felonies that involve moral
turpitude, which disqualify a person from exercising his or her right to vote.”

Pre-“HB 282" refers to the period before HB 282 took effect. Post-“HB 282" refers to the
period after HB 282 took effect.

INSTRUCTIONS

. Unless otherwise stated in a specific Interrogatory, these Interrogatories seek responsive

information and Documents authored, generated, disseminated, drafted, produced,
reproduced, or otherwise created or distributed or relating to the period from January 1,

2015 to the present.
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If a Document is provided in response to an Interrogatory, identify which Document(s) is
(are) being provided to answer that Interrogatory; if you are asked to identify Documents,
please provide a brief description of the Documents, including any Bates numbers.
Each Interrogatory should be responded to upon your entire knowledge from all sources
and all information in your possession or otherwise available to you, including information
from directors, officers, employees, agents, representatives, consultants, or attorneys, and
information which is known to each of them.
If any of the Interrogatories cannot be responded to in full, respond to the extent possible,
specifying the reason for your inability to respond to the remainder. If your responses are
qualified in any respect, set forth the terms and an explanation of each such qualification.
If any response is given that states an objection to these Interrogatories on any ground, state
the ground(s) completely. If an Interrogatory is only party objectionable, respond to the
remainder of the Interrogatory.
If you object to any of the Interrogatories herein, whether in whole or in part, on the
grounds that the information sought therein is privileged or confidential, state the
following:

a. Identify the privileged Document or Communication;

b. Identify the persons who received or have received the privileged Document and/or

the persons present during the privileged Communication;
c. Identify the person who made the privileged Document or Communication;
d. Identify the general subject matter of the privileged Document or Communication;

and
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e. State the basis for your claim of privilege with respect to each such Document or
Communication.

7. Where an Interrogatory calls for information with respect to “each” one of a particular type
of matter, event, person, or entity, of which there is more than one, separately list, set forth
or identify for each thereof all of the information called for in the Interrogatory.

8. If you do not possess knowledge of the requested information, you should so state your
lack of knowledge and describe all efforts made by you to obtain the information necessary
to answer the Interrogatory.

9. In no event should you leave any response blank. If the answer to an Interrogatory is, for

29 ¢¢

example, “none,” “unknown,” or “not applicable,” such statement should be written as an
answer.

10. If you have no knowledge regarding an Interrogatory, identify an individual whom you
believe to have the knowledge necessary to respond to the Interrogatory.

11. The following rules of construction apply to all Interrogatories:

a. All/Each: the terms “all” and “each” shall be construed as both all and each.

b. And/Or: the connectives “and” and “or” shall be construed either disjunctively or
conjunctively as necessary to bring within the scope of these Interrogatories all
responses that might otherwise be construed to be outside of their scope.

c. Number: the use of the singular form of any word includes the plural and vice versa.

d. Gender: whenever used herein, the singular includes the plural and vice versa. The
masculine includes the feminine and neuter genders, and vice versa.

e. Tense: the past tense includes the present tense when the clear meaning is not

distorted by a change of tense.
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INTERROGATORY NO.1

Identify each person involved in the preparation of your responses to these interrogatories.
INTERROGATORY NO. 2

Identify the state interests served by Alabama’s disenfranchisement of people with felonies
involving moral turpitude.
INTERROGATORY NO. 3

Identify and describe in detail Alabama’s definition of “moral turpitude” prior to the
passage of HB 282, and list every felony conviction YOUR office determined was a crime
involving moral turpitude or for which a person was disqualified from voting prior to the passage
of HB 282.
INTERROGATORY NO. 4

Identify and describe all known instances of disagreements among state officials—
including Board of Pardons and Paroles’ officials, county election officials, and Secretary of State
officials—about which felonies involving moral turpitude.
INTERROGATORY NO. 5

Identify each person involved—and their role—in the proposing, drafting, revising, or
finalizing of the bill YOU proposed to the Legislature to define felonies “involving moral
turpitude,” which ultimately was enacted as HB 282.
INTERROGATORY NO. 6

Identify each legislator or other public official that YOU consulted with, the date of those
consultation(s), and the nature of your consultation(s) about the bill YOU proposed to the

Legislature to define felonies “involving moral turpitude,” which ultimately was enacted as HB

282.
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INTERROGATORY NO. 6

Identify the state interest(s) served by denying people with past convictions a CERV
because they have outstanding legal financial obligations from their criminal sentence that they
cannot afford to pay.
INTERROGATORY NO. 7

Identify the reason why YOUR office excluded bribery, public corruption, and voter fraud
from YOUR draft bill defining felonies “involving moral turpitude.”
INTERROGATORY NO. 8

Identify all research or analysis YOUR office conducted with respect to the potential racial
impact of the chosen felony convictions included in YOUR draft bill defining felonies “involving
moral turpitude.”
INTERROGATORY NO. 9

Identify each person involved in drafting, proposing, and finalizing all administrative
regulations, policies, guidelines, or guidance relating to the implementation of Alabama’s
constitutional provision disenfranchising persons convicted of a felony involving moral turpitude
or HB 282 from January 1, 2015 through the present, whether proposed or finalized, including
such person’s title and office at the time, a description of the person’s involvement in those
activities, and the dates of such involvement.
INTERROGATORY NO. 10

Identify and describe all actions, formal or informal, taken by YOU from 2017 to the
present to inform, educate, or explain the requirements of HB 282 to election officials or the public,

and specify the amount of money budgeted and spent on this activity.
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INTERROGATORY NO. 11

Identify and describe all requests for guidance or inquiries YOUR office has received about
whether a specific criminal conviction—including Alabama, out-of-state, and federal offenses—
of an applicant is disqualifying under HB 282 and YOUR office’s response to such requests or
inquiries.
INTERROGATORY NO. 11

Identify the number of phone calls YOUR office has received on the toll-free line indicated
on the voter registration form for questions related to felonies involving moral turpitude, identify
the person responsible for responding to that phone line and the hours worked by that individual,
and describe the nature of the inquiries received.
INTERROGATORY NO. 12

State all facts supporting YOUR contention that “the requirement that felons pay ‘all fines,
court costs, fees, and victim restitution ordered by the sentencing court at the time of sentencing
on the disqualifying cases,” Ala. Code § 15-22-36.1(a)(3), is not severable.”
INTERROGATORY NO .12

State all facts supporting YOUR contention that “Plaintiffs Thompson and Gamble have
unclean hands as to Count 13.”
INTERROGATORY NO. 13

Identify which constitutional provision YOU rely upon in contending that “[i]f Plaintifts
are correct that the NVRA requires the State to list on voter registration forms each and every
disenfranchising felony, then the provisions so requiring are unconstitutional” and all facts
supporting that contention.

INTERROGATORY NO. 14
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Describe in detail the process by which, and reasons why, YOU determined that HB 282
applies retroactively to those with felony convictions pre-dating the passage of HB 282 and all
individuals you consulted in making that determination and their role in the process.
INTERROGATORY NO. 15

Identify and describe all policies, procedures, and/or guidance—informal or formal—that
YOUR office has created, disseminated, or communicated related to the voter registration process
for individuals who have received a pardon or CERV, including whether a copy of that pardon or
CERYV must be provided and, if so, if it must be provided even if the voter has previously registered
after receiving the pardon or CERV.

INTERROGATORY NO. 16

Identify and describe all instances when YOUR office has identified errors, problems, or
inaccuracies in the processing of voter registration applications or voter registration removals with
respect to people with criminal convictions and YOUR response to addressing those errors,

problems, or inaccuracies.

Respectfully submitted,

/s/ Danielle M. Lang

Danielle Lang (CA Bar: 304450)
J. Gerald Hebert (VA Bar: 38432)
Mark P. Gaber (DC Bar: 988077)
Molly Danahy (DC Bar: 1643411)
Campaign Legal Center

1411 K Street NW, Suite 1400
Washington, DC 20005

(202) 736-2200
dlang@campaignlegalcenter.org
ghebert@campaignlegalcenter.org
mgaber@campaignlegalcenter.org
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mdanahy(@campaignlegacenter.org

J. Mitch McGuire (AL Bar: ASB-8317-S69M)
McGuire & Associates LLC

31 Clayton Street

Montgomery, AL 36104

(334) 517-1000
jmcguire@mandabusinesslaw.com

James U. Blacksher (AL Bar: ASB-2381-S82J)
P.O. Box 636

Birmingham, AL 35201

(205) 591-7238

jblacksher@ns.sympatico.ca

Jessica Ring Amunson (DC Bar: 497223)
Jenner & Block LLP

1099 New York Ave. NW, Suite 900
Washington, DC 20001

(202) 736-6000

Jjamunson@)jenner.com

Pamela Karlan (NY Bar: 2116994)
Stanford Law School

559 Nathan Abbott Way

Stanford, CA 94305

(650) 725-4851
karlan@stanford.edu

Aderson B. Francois (DC Bar: 498544)
Institute for Public Representation
Georgetown University Law Center
600 New Jersey Ave. NW
Washington, DC 20001

(202) 662-6721
abf48(@georgetown.edu

Armand Derfner (SC Bar: 1650)
Derfner & Altman

575 King Street, Suite B
Charleston, SC 29403

(843) 723-9804
aderfner@derfneraltman.com

Counsel for Plaintiffs
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CERTIFICATE OF SERVICE
Pursuant to an agreement memorialized in the Report of the Parties’ Planning Meeting,
electronic service is acceptable for this document. I hereby serve a copy of the foregoing document

on Winn Sinclair  (wscinlair@ago.state.al.us) and  Misty  Fairbanks = Messick

(mmessick@ago.state.al.us), counsel for Defendants, via email on this 11" day of March 2020.

/s/ Danielle M. Lang

Danielle Lang



