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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA

NORTHERN DIVISION

Treva Thompson, Timothy Lanier, )
Pamela King, Darius Gamble, )
and Greater Birmingham Ministries, )

)
Plaintiffs, )

) Civil Action No.
v. ) 2:16-cv-783-ECM-SMD

)
John H. Merrill, in his official capacity )
as Secretary of State, James Snipes, III, in )
his official capacity as Chair of the )
Montgomery County Board of Registrars, )
and Leigh Gwathney, in her official )
capacity as Chair of the Board of Pardons )
and Paroles, )

)
Defendants. )

SECRETARY OF STATE JOHN H. MERRILL’S BRIEF IN OPPOSITION TO

PLAINTIFF GBM’S MOTION FOR PARTIAL SUMMARY JUDGMENT AS TO COUNT 18 (DOC. 260)

This litigation involves a multi-pronged attack on Alabama’s laws concerning felon

disenfranchisement. Plaintiff Greater Birmingham Ministries moved for summary judgment

solely on its statutory challenge, brought pursuant to the National Voter Registration Act of 1993,

to the STATE OF ALABAMA MAIL-IN VOTER REGISTRATION FORM. Doc. 260. Secretary of State

John H. Merrill opposes GBM’s motion because, for the reasons set out below and in his own

summary judgment papers, doc. 261 at 111-36, Secretary Merrill is the party entitled to judgment

as a matter of law.

I. Introduction.

The National Voter Registration Act of 1993 “erect[s] a complex superstructure of federal

regulation atop state voter-registration systems. The Act has two main objectives: increasing voter

registration and removing ineligible persons from the State’s voter registration rolls.” Husted v.
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A. Philip Randolph Inst., 584 U.S. ____, 138 S. Ct. 1833, 1838 (2018) (internal citations and

quotation marks omitted). As to the first objective, the NVRA “requires States to provide

simplified systems for registering to vote in federal elections.” Arizona v. Inter Tribal Council of

Arizona, 570 U.S. 1, 5 (2013) (cleaned up). “The Act requires each State to permit prospective

voters to register to vote in elections for Federal office by any of three methods: simultaneously

with a driver’s license application, in person, or by mail.” Id. (internal citations and quotation

marks omitted). Mail-in registration is pertinent here.

The NVRA provides, inter alia, that the Election Assistance Commission (a federal

agency), “in consultation with the chief election officers of the States, shall develop a mail voter

registration application form for elections for Federal office,” 52 U.S.C. § 20508(a)(2), i.e., the

Federal Form, Arizona, 570 U.S. at 4; League of Women Voters of the United States v. Newby, 238

F.Supp.3d 6, 7-8 (D.D.C. 2017) (discussing the Federal Form and the federal agency responsible

for it). To promote “simplified systems for registering to vote,” Arizona, 570 U.S. at 5, the NVRA

provides that the form “require only such . . . information . . . as is necessary to enable the

appropriate State election official to assess the eligibility of the applicant and to administer voter

registration and other parts of the election process.” 52 U.S.C. § 20508(b)(1). The form must

include “a statement that--(A) specifies each eligibility requirement (including citizenship); (B)

contains an attestation that the applicant meets each such requirement; and (C) requires the

signature of the applicant, under penalty of perjury.” 52 U.S.C. § 20508(b)(2). The States must

“accept and use” the Federal Form, 52 U.S.C. § 20505(a)(1), and the States may develop a form

of their own that meets the same requirements, 52 U.S.C. § 20505(a)(2). The STATE OF ALABAMA

MAIL-IN VOTER REGISTRATION FORM, which is challenged here, is such a form.
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The State mail-in form “specifies each eligibility requirement” for applicants on one simple

page. The applicant must be (1) a United States citizen, (2) who lives in her Alabama county of

registration, (3) who will be 18 years old by Election Day, (4) who has not been adjudged

incompetent, and (5) who has not convicted of a disqualifying felony. GBM contends that the

form does not “specif[y] each eligibility requirement” because it could be even more specific. In

GBM’s view, the NVRA requires Secretary Merrill to list each disqualifying felony on the voter

registration form itself, as if not committing each disqualifying felony is a separate eligibility

requirement (i.e., “You must be someone (1) who is a U.S. citizen, (2) who lives in Alabama, (3)

who will be 18 by Election Day, (4) who is not incompetent, and (5) who has not committed

murder, and (6) who has not committed terrorism, and (7) who has not committed kidnapping,

etc.”). No principle of statutory interpretation demands that unnatural reading. The Secretary’s

reading of the Act is the more ordinary and natural reading. See Leocal v. Ashcroft, 543 U.S. 1, 9

(2004) (“[W]e must give words their ‘ordinary or natural’ meaning.”). And GBM’s you-can-

always-be-more-specific reading would lead to absurd results and potentially render

§ 20508(b)(2)(A) unconstitutional. Thus, GBM’s motion for partial summary judgment as to

Count 18, doc. 260, is due to be denied.

II. Factual Background.

Alabama has disenfranchised convicted criminals for at least two centuries.1 As of the

early 1990s, all felonies were disenfranchising. In 1996, Alabama voters revised the State

Constitution to provide, inter alia, that only felonies involving moral turpitude are

disenfranchising. Ala. Act No. 95-443; doc. 257-8 at 2 (Amendment 1). In 2012, Alabama voters

1 Ala. Const. of 1819 art. VI, § 5; Ala. Const. of 1861 art. VI, § 5; Ala. Const. of 1865 art.
VIII, § 1; Ala. Const. of 1868 art. VII, § 3; Ala. Const. of 1875 art. VIII § 3; Hunter v. Underwood,
471 U.S. 222, 223 n. ** (1985) (discussing 1901 Constitutional provision as enacted).
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replaced the 1996 Amendment with a new one that repeated the existing language and added a

subsection on secret ballots. Ala. Act No. 2011-656.

Today, in pertinent part, the Alabama Constitution provides: “Every citizen of the United

States who has attained the age of eighteen years and has resided in this [S]tate and in a county

thereof for the time provided by law, if registered as provided by law, shall have the right to vote

in the county of his or her residence.” Ala. Const. art. VIII, § 177(a). And further that, “No person

convicted of a felony involving moral turpitude, or who is mentally incompetent, shall be qualified

to vote until restoration of civil and political rights or removal of disability.” Ala. Const. art. VIII,

§ 177(b).

The State mail-in form reflects these eligibility requirements as follows:

Doc. 257-35 at 19.

In 2017, Alabama enacted a statute listing (and limiting) which felonies involve moral

turpitude for voting purposes. Ala. Act No. 2017-378. In 2019, Alabama created a new felony of

aggravated theft by deception and added it to the list of disenfranchising felonies. Ala. Act No.

2019-513. See also Ala. Code § 17-3-30.1 (codifying, as relevant here, Ala. Act Nos. 2017-378

& 2019-513).
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In 2018, the Secretary of State’s office worked with the Election Assistance Commission

to change the Federal Form’s State-specific instructions for Alabama2 with respect to felon

disenfranchisement. Declaration of Ed Packard, doc. 257-35, at ¶¶ 2-9. The Federal Form now

provides:

Federal Form State Instructions at Alabama (page 8 of 27), available at

https://www.eac.gov/sites/default/files/eac_assets/1/6/Federal_Voter_Registration_ENG.pdf

(last visited September 14, 2020).

Thereafter, the Secretary of State amended the State mail-in form to similarly provide

information about which felonies are disenfranchising. The Voter Declaration section of the form

repeats the qualifications language (set out at 4, supra) and now includes additional language in a

parenthetical that: “The list of disqualifying felonies is available on the Secretary of State’s web

site at: sos.alabama.gov/mtfelonies) 3 The Voter Declaration appears as follows:

2 The Federal Form contains an application, general instructions, and State-specific
instructions. 11 C.F.R. § 9428.3.

3 GBM asserts that “a reader could reasonably interpret the word ‘disqualifying’ to be
describing felonies as disqualifying rather than modifying the term felonies to indicate that only a
discrete set of felonies is disqualifying.” Doc. 260 at 8. The word “disqualifying” was added to
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Doc. 257-35 at 19.

Thus, the State mail-in form “include[s] a statement that . . . specifies each eligibility

requirement”—citizenship, residence, age, etc.—and further contains a statement that both makes

clear that not all felonies are disqualifying and alerts felons to how they can get more information.

Additionally, though not reproduced above, the form includes two phone numbers for the

Secretary’s Elections Division (1-800-274-8683 and 334-242-7210) as well as an address and

phone number for each Board of Registrars’ office in the State. See doc. 257-35 at 19.

the voter registration forms in 2006 to clarify that not all felonies are disenfranchising after the
Attorney General’s issuance of his Opinion to Hon. William C. Segrest, Executive Director, Board
of Pardons and Paroles, dated March 18, 2005, A.G. No. 2005-092, doc. 257-18, addressing which
felonies involve moral turpitude. See Chapman v. Gooden, 974 So.2d 972, 980 (Ala. 2007)
(discussing the Segrest opinion and the new voter registration forms in a lawsuit brought by
plaintiffs whose felonies did not involve moral turpitude); Exhibit 1 at 1 (letter from then-Secretary
of State Worley concerning promulgation of a new voter registration form “due to a recent opinion
of the Attorney General of Alabama (2005-092)”). To the extent that any ambiguity remained, it
was eliminated with the change described in the text. If all felonies were disenfranchising, it would
be nonsensical to use the phrase “disqualifying” and create a list. Instead, it would only be
necessary for the State mail-in form to refer to “a felony conviction,” as it did before 2006,
Chapman, 974 So.2d at 980.
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III. Summary judgment standard.

Summary judgment is appropriate where “there is no genuine dispute as to any material

fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). “The court

views the evidence, and all reasonable inferences drawn therefrom, in the light most favorable to

the nonmoving party,” Broadway v. State Farm Mut. Auto. Ins. Co., 364 F. Supp. 3d 1329, 1335

(M.D. Ala. 2019), namely Secretary Merrill.

IV. The State mail-in form includes a statement that specifies Alabama’s eligibility
requirements in compliance with § 20508(b)(2)(A).

The NVRA requires that the Federal Form include, inter alia, “a statement that--(A)

specifies each eligibility requirement (including citizenship).” 52 U.S.C. § 20508(b)(2)(A).

Alabama must “accept and use” the Federal Form, 52 U.S.C. § 20505(a)(1), and may develop a

form of its own that meets the same requirements, 52 U.S.C. § 20505(a)(2). The State mail-in

form complies with § 20508(b)(2)(A) when the provision is read in an ordinary and natural way.

By contrast, GBM’s strained reading would lead to absurd results and potentially render the

provision unconstitutional.

a. Secretary Merrill has the better reading of § 20508(b)(2)(A)’s
requirement to include a statement that specifies each eligibility
requirement.

“We begin, as courts always should in matters involving statutory interpretation, with the

statutory language.” Durr v. Shinseki, 638 F.3d 1342, 1344 (11th Cir. 2011).

Section 20508(b)(2)(A) requires that the Federal Form “include a statement that-- (A) specifies

each eligibility requirement (including citizenship),” 52 U.S.C. § 20508(b)(2)(A) (emphasis

added), and that requirement carries over to any State mail-in voter registration form, 52 U.S.C.

§ 20505(a)(2).

Case 2:16-cv-00783-ECM-SMD   Document 265   Filed 09/29/20   Page 7 of 31



8

On earlier cross motions for summary judgment, this Court considered the meaning of

“specify” as follows:

“Specify” does not appear to be a defined term in the statute. “In the absence of a
statutory definition of a term, [courts] look to the common usage of words for their
meaning.” CBS Inc. [v. PrimeTime 24 Joint Venture], 245 F.3d [1217,] 1222 [(11th
Cir. 2001)]. “Specify” is defined in BLACK’S LAW DICTIONARY as “to mention
specifically; to state in full and explicit terms; to point out; to tell or state precisely
or in detail; to particularize; or to distinguish by words one thing from another.”
BLACK’S LAW DICTIONARY (6th ed. 1990); see also WEBSTER’S THIRD NEW

INTERNATIONAL DICTIONARY, Unabridged. 2019 (defining “specify” as “to
mention or name in a specific or explicit manner,” “to include as an item in a
specification,” “to make specific: to give a specific character or application to.”).
In the context of interpreting a different statute, the Supreme Court has cited the
following definition of “specify:” “to name or state explicitly or in detail.” See
Kucana v. Holder, 558 U.S. 233, 243 & n.10 (2010) (citing WEBSTER’S NEW

COLLEGIATE DICTIONARY 1116 (1974)).

Doc. 179-1 at 21 (first alteration by the Court). The question presented here, however, is not

simply how to interpret the single word “specify,” but rather the phrase “a statement that specifies

each eligibility requirement.” For as the Eleventh Circuit has warned, “Courts should avoid slicing

a single word from a sentence, mounting it on a definitional slide, and putting it under a microscope

in an attempt to discern the meaning of an entire statutory provision.” Wachovia Bank, N.A. v.

United States, 455 F.3d. 1261, 1267 (11th Cir. 2006). Or as Judge Learned Hand elegantly put it,

“the meaning of a sentence may be more than that of the separate words, as a melody is more than

the notes.” Helvering v. Gregory, 69 F.2d 809, 810–811 (2d Cir. 1934); see also A. Scalia & B.

Garner, Reading Law 356 (2012) (“Adhering to the fair meaning of the text (the textualist’s

touchstone) does not limit one to the hyperliteral meaning of each word in the text. . . . The full

body of a text contains implications that can alter the literal meaning of individual words.”)

(footnote omitted)). This point is critical because “[a] word in a statute may or may not extend to
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the outer limits of its definitional possibilities.” Wachovia Bank, 455 F.3d. at 1267 (quoting Dolan

v. United States Postal Serv., 546 U.S. 481, 486 (2006)).4

Here, the Court should look to “the common usage of words” to determine that the State

mail-in form “specifies each eligibility requirement.” Doc. 179-1 at 21 (citing CBS Inc., 245 F.3d

at 1222); see also Harrison v. Benchmark Electronics Huntsville, Inc., 593 F.3d 1206, 1212 (11th

Cir. 2010) (“We assume that Congress used the words in a statute as they are commonly and

ordinarily understood . . . .”) (cleaned up). Under an ordinary reading of § 20508(b)(2)(A), the

State mail-in form specifies each eligibility requirement imposed by the State when it lists the five

requirements each applicant must meet.

This reading is bolstered by reading § 20508(b)(2)(A) in context, which reveals that GBM

is demanding that the mail-in voter registration form be redesigned such that an out-sized

proportion of the form would address an issue that applies to a small percentage of the population

is properly rejected. Stepping back to the further point, the NVRA does much more than just create

the Federal Form. It also reaches voters through the State’s motor vehicle department and various

4 Kucana itself—on which GBM previously relied, doc. 108 at 2-3, and continues to rely,
doc. 260 at 7—based its holding “that the key words ‘specified under this subchapter’ refer to
statutory, but not regulatory, specifications” on multiple factors beyond a dictionary definition.
Kucana v. Holder, 558 U.S. at 237. When it did consider the dictionary, the Court said that
“‘Specified’ is not synonymous with ‘implied’ or ‘anticipated,’” before parenthetically citing
WEBSTER’S NEW COLLEGIATE DICTIONARY and a Third Circuit decision by then-Judge Alito that
used the “marginally ambiguous” language GBM cites. Kucana, 558 U.S. at 243 n. 10. In
comparing “implied” or “anticipated” to “specified,” the Court was not settling on the level of
specificity required (which is the issue here), but noting the difference between specificity and its
complete absence (insofar as the Attorney General’s authority was not found in the subchapter,
that is, statute, at all). Id. Indeed, Court then moved on to consider what “under this subchapter”
meant since it was clear that the specification that existed was regulatory, not statutory. Id. at 244-
45. Further, the Court’s consideration of factors beyond dictionary meanings, including context
and constitutional concerns, id. at 237, 245-47, 251-52, supports Secretary Merrill’s position.
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voter registration agencies and it imposes requirements concerning maintenance of the voter

registration list. 52 U.S.C. §§ 20501 et seq.

Stepping closer and focusing on the Federal Form, there is more to it than the requirement

to “include a statement that . . . specifies each eligibility requirement.” The Federal Form must

meet the requirements set out in 52 U.S.C. § 20508(b). First, the Federal Form “may require only

such identifying information (including the signature of the applicant) and other information

(including data relating to previous registration by the applicant), as is necessary to enable the

appropriate State election official to assess the eligibility of the applicant and to administer voter

registration and other parts of the election process.” 52 U.S.C. § 20508(b)(1). Second, it “shall

include a statement that-- (A) specifies each eligibility requirement (including citizenship); (B)

contains an attestation that the applicant meets each such requirement; and (C) requires the

signature of the applicant, under penalty of perjury.” 52 U.S.C. § 20508(b)(2) (emphasis added).

Third, the Federal Form “may not include any requirement for notarization or other formal

authentication.” 52 U.S.C. § 20508(b)(3). And, fourth, the form “shall include, in print that is

identical to that used in the attestation portion of the application--(i) the information required in

section 20507(a)(5)(A) and (B) of this title; (ii) a statement that, if an applicant declines to register

to vote, the fact that the applicant has declined to register will remain confidential and will be used

only for voter registration purposes; and (iii) a statement that if an applicant does register to vote,

the office at which the applicant submits a voter registration application will remain confidential

and will be used only for voter registration purposes.” 52 U.S.C. § 20508(b)(4) (emphasis). “[T]he

information required in section 20507(a)(5)(A) and (B) of this title,” 52 U.S.C. § 20508(b)(4)

(emphasis), is information about “voter eligibility requirements; and penalties provided by law for

submission of a false voter registration application.” 52 U.S.C. § 20507(a)(5)(A) & (B).
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Stepping closer to focus on a statement of eligibility requirements, Alabama imposes more

than simple avoidance of a disqualifying felony conviction. One of Alabama’s eligibility

requirements is that a registrant resides in the State. Residence it can sometimes be quite

complicated as revealed in, for instance, the election contest at issue in Horwitz v. Kirby, 197 So.

3d 943 (Ala. 2015). Similarly, the Alabama Code addresses domicile for voters whose “dwelling

. . . is located partly in two or more counties, districts, or precincts,” Ala. Code § 17-3-33, and for

“[a]ny person who lives on a line between counties, districts, or precincts,” Ala. Code § 17-3-34.

Neither the Alabama-specific instructions for the Federal Form nor the State mail-in form include

this level of detail. Cf. Hernández v. Mesa, 589 U.S. ___, ___, 140 S. Ct. 735, 741-42 (2020) (“No

law pursues its purposes at all costs.”) (internal citations and quotation marks omitted); see also

Kucana v. Holder, 558 U.S. 233, 252 (2010). Another of Alabama’s eligibility requirements is

that the registrant be a U.S. citizen. The question of whether persons born in American Samoa are

U.S. citizens is currently being litigated in the federal courts. Fitisemanu v. United States, 426 F.

Supp. 3d 1155 (D. Utah 2019) (holding that they are), on appeal as Case Nos. 20-4017 & 20-4019

(10th Cir. pending). While undoubtedly important for some people, the issue is not addressed in

the Alabama-specific instructions for the Federal Form or on the State mail-in form.

Looking at additional aspects of the relevant context, § 20508(b)(2)(A) only requires “a

statement that—(A) specifies each eligibility requirement (including citizenship).” 52 U.S.C.

§ 20508(b)(2)(A). “Statement” limits “specifies” to an extent because a statement is not

commonly read to call for an exhaustive explanation.

Other provisions of the NVRA also suggest that something less than outer limits of

specification is appropriate. Cf. Arkansas Games & Fish Com’n v. United States, 568 U.S. 23, 36

(2012) (“But the first rule of case law as well as statutory interpretation is: Read on.”); Wachovia
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Bank, N.A. v. United States, 455 F.3d. 1261, 1267 (11th Cir. 2006) (“[C]ontext is king.”). For

instance, one provision earlier, § 20507(a)(5) provides that the States shall “inform applicants

under sections 20504 [motor voter], 20505 [mail registration], and 20506 [voter registration

agencies] of this title of -- (A) voter eligibility requirements . . . .” 52 U.S.C. § 20507(a)(5)(A)

(emphasis added). Informing applicants sounds a lot less onerous than specifying eligibility

requirements to the nth degree.

Similarly, a comparison to other voter registration opportunities governed by the NVRA is

informative. While the provisions related to the mail-in registration form and voter registration

agencies use the “specify” language, 52 U.S.C. §§ 20506(A)(i)(I) & 20508(b)(2)(A), the motor

voter provision uses different language.5 In his original motion to dismiss, Secretary Merrill

focused on the motor voter requirement that the registration form “shall include a statement that—

states each eligibility requirement . . . ,” 52 U.S.C. § 20504(c)(2)(C)(i) (emphasis added).6 If

Congress meant something different by the different language used here, it gave no indication in

the text of the NVRA what difference was intended or why.

Importantly, a Congressional choice to mean something more intense by “specify” than by

“states” would conflict with GBM’s theory underlying this claim. GBM has expressed concern

that potential applicants would not have any and all questions answered on the face of the voter

registration form, as it believes Congress intended.7 See e.g., doc. 260 at 10-11. However, GBM

5 Section 20504 requires that the States make the opportunity to register to vote or update
voter registration a part of the process for issuing a driver’s license or other “personal identification
document issued by a State motor vehicle authority,” 52 U.S.C. § 20502(3), hence the motor voter
nomenclature.

6 As set out in the Secretary’s own summary judgment papers, doc. 261 at 113-14, the
supplemental complaint is not at clear as GBM portrays it to be.

7 Remarkably, GBM is under the impression that felony convictions are private matters, doc.
260 at 11-12, rather than public events. Further, GBM cites a portion of the legislative history that
says Congress (out of respect for privacy) did not want anyone second guessing someone’s
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does not explain why Congress would have had that concern for the mail-in voter registration

forms, but not the motor voter forms. Instead, GBM glosses over the different language, assuming

it all carries the same meaning. See doc. 260 at 11 (“Congress included the numerous provisions

requiring [S]tates to specify eligibility requirements on all registration forms to ease voting access

by allowing voters to assess their eligibility at the point of potential registration—whether it be at

a voter registration drive, a motor vehicles department, or another public interest agency.”)

(emphasis added); see also id. at 10 n. 5 (assuming the same standard applies to motor voter

applications as to applications at voter registration agencies).

It is plain that the motor voter provision does not carry the meaning that GBM ascribes to

the mail-in provision. When the United States threatened suit against the State and State officials

in 2015 concerning the motor voter provision, doc. 257-33 at ¶ 1, the resulting Memorandum of

Understanding and an amendment thereto demanded “an NVRA-compliant voter registration

application,” e.g., doc. 257-33 at ¶¶ 27, 31, 38; doc. 257-34 at ¶ 38, though, admittedly, the

primary focus of the MOU was to incorporate voter registration into the Alabama Law

Enforcement Agency electronic process.8 The revisions to ALEA’s processes were to be

completed by late 2016. See doc. 257-33 at 16-22 (signatures in November 2015); doc. 257-34 at

¶ 38 (extending latest implementation deadline to ten months after the original effective date); see

also Fed. R. Civ. P. 30(b)(6) deposition of ALEA, Exhibit 2, at 29:1-3. When ALEA was deposed

more than two years later, the voter declaration Agency was using was as follows:

decision not to register, doc. 260 at 11, and quickly turns it into an unsupported assertion that such
privacy concerns mean “Congress . . . sought to avoid potential voters having to disclose [their
felony convictions] to determine eligibility,” id. at 12.

8 Interestingly, GBM does not believe the NVRA could contemplate the internet, doc. 260
at 9-10 n.5, but the U.S. Department of Justice insisted that it contemplates computerized
applications, see e.g., doc. 257-33 at ¶¶ 20, 24, 27-30, 38-43.
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Exhibit 2 at 25:7-26:23, 29:11-30:4 & Exhibit 2 to the deposition. Similarly, pursuant to the MOU,

doc. 257-33 at ¶ 31, voter registration was incorporated into ALEA’s APPLICATION FOR RENEWAL

OR DUPLICATE LICENSE FOR ALABAMA DRIVERS TEMPORARILY OUT OF STATE, which, in pertinent

part, provided at the deposition:
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Exhibit 2 at 34 (Exhibit 3 to the deposition); see also Exhibit 2 at 30:6-31:5. Thus, as pertinent

here, the eligibility requirement to not be “barred from voting by reason of a disqualifying

conviction” is the same on the ALEA forms as on the State mail-in form, supra.

Nonetheless, GBM insists that the Alabama Law Enforcement Agency is one of “several”

State agencies—they name two—that is potentially not in compliance with another provision of

the NVRA because the mail-in form does not list each disqualifying felony. Doc. 260 at 11. It

would be surprising if GBM had identified a glaring problem with ALEA’s motor voter operations

which the Voting Section of the U.S. Department of Justice missed. It would be all the more

surprising because GBM claims ALEA is potentially in violation of 52 U.S.C. § 20506(a)(6)(C)—

which requires voter registration agencies to “provide each applicant who does not decline to

register to vote the same degree of assistance with regard to the completion of the registration
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application form as is provided by the office with regard to the completion of its own forms, unless

the applicant refuses such assistance”—because § 20506 does not apply to ALEA. Instead, ALEA

is governed by the motor voter provisions in § 20504.9 Section 20504 does not include a provision

comparable to § 20506(a)(6)(C). See 52 U.S.C. § 20504, generally. Moreover, and as already

noted, § 20504 requires a “statement that -- (i) states each eligibility requirement (including

eligibility),” § 20504(c)(2)(C)(i) (emphasis added), such that either the standard of specificity

varies across different voter registration forms or, more likely, the standard is not as exacting as

GBM reads it to be. In any event, in an effort to assist potential voters, the Secretary has provided

educational posters setting out the disqualifying felonies to ALEA, the Department of Human

Resources, the Alabama Medicaid Agency, and the Alabama Department of Public Health, in

addition to the Boards of Registrars. Third Declaration of Clay S. Helms, Exhibit 3, at ¶ 4 &

Exhibit A thereto.

Finally, insofar as context is concerned, it is also important that the NVRA recognizes

convictions can be disqualifying, and Congress responded to that fact by requiring the United

States Attorneys’ offices to notify State officials of federal convictions and provide the information

local election officials need to make eligibility assessments. 52 U.S.C. § 20507(g)(1)-(3).10

Though aware that convictions are disqualifying, and presumed to know that States’ laws on these

issues vary, Miles v. Apex Marine Corp., 498 U.S. 19, 32 (1990) (“We assume that Congress is

9 See e.g., doc. 257-33 (MOU focused on § 20504); doc. 171-5 at 3-7 (Statement of Interest
of the United States in another case explaining the United States’ view of the States’ obligations
under these sections). In citing this Statement, Secretary Merrill neither adopts nor signals
agreement with any other portion of the Statement or with the United States’ peculiar view that 28
U.S.C. § 517 authorizes it to file such Statements.

10 Similarly and later, as part of the Help America Vote Act of 2002 (HAVA), Congress
required the States to coordinate statewide voter registration lists “with State agency records on
felony status.” 52 U.S.C. § 21083(a)(2)(A)(ii)(I).
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aware of existing law when it passes legislation.”) (citation omitted), Congress did not single out

criminal convictions for more explicit treatment in terms of defining the degree to which each

State’s law must be explained. By contrast, Congress was explicit about other matters, for instance

notifications that must be provided to persons offered the opportunity to register at a voter

registration agency, 52 U.S.C. § 20506(a)(6)(B).11

Moving on from context, Secretary Merrill’s approach to compliance with section

20508(b)(2)(A) is also consistent with the approach of the Election Assistance Commission. As

set out at 4, supra, the Commission revised the Alabama-specific instructions on the Federal Form

in consultation with the Secretary of State’s office. Arizona, 570 U.S. at 5 (“Each state specific

instruction must be approved by the EAC before it is included on the Federal Form.”). The Federal

Form language is not identical to the language that Secretary Merrill adopted, compare 4, supra,

with 6, supra, but it certainly follows the same broad principle of specifying the requirement that

an applicant must not be disqualified by reason of a felony conviction and then providing means

of obtaining further information about which felonies are disqualifying.

This Court should defer to the Commission’s interpretation because Congress has not

“directly spoken to the precise question at issue,” Chevron, U.S.A., Inc. v. Nat’l Res. Def. Council,

Inc., 467 U.S. 837, 842 (1984). The Commission has been charged with actually developing the

Federal Form, 52 U.S.C. § 20508(a)(2), including prescribing any necessary regulations, 52 U.S.C.

§ 20508(a)(1); see also 11 C.F.R. §§ 9428.3 et seq., and that requires making policy judgments

about, inter alia, the specificity of eligibility requirements. “The power of an administrative

11 As part of HAVA, Congress imposed more requirements for the mail-in form which, while
focused on eligibility and precise in their demands, did not address felony disenfranchisement. 52
U.S.C. § 21083(b)(4)(A) (requiring two questions and a statement that are explicitly set out in the
statute and another statement that is described in the statute).
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agency to administer a congressionally created . . . program necessarily requires the formulation

of policy and the making of rules to fill any gap left, implicitly or explicitly, by Congress.”

Chevron, 467 U.S. at 843 (internal citation and quotation marks omitted; first alteration by the

Court).

Alternatively, if Chevron deference does not apply, a lesser deference does. “[A]gencies

charged with applying a statute necessarily make all sorts of interpretive choices, and while not all

of those choices bind judges to follow them, they certainly may influence courts facing questions

the agencies have already answered.” United States v. Mead Corp., 533 U.S. 218, 227 (2001).

“The fair measure of deference to an agency administering its own statute has been understood to

vary with circumstances, and courts have looked to the degree of the agency’s care, its consistency,

formality, and relative expertness, and to the persuasiveness of the agency’s position. The

approach has produced a spectrum of judicial responses, from great respect at one end to near

indifference at the other.” Id. at 228 (footnotes and citations omitted); see also Skidmore v. Swift

& Co., 323 U.S. 134, 139-40 (1944).

Deference is appropriate here because there is necessarily room for discretion in how

specifically the eligibility requirements must be listed, Shea v. Vialpando, 416 U.S. 251, 262 n. 11

(1974) (“the sound principle of according deference to administrative practice normally applies

only where the relevant statutory language is unclear or susceptible to differing interpretations”)

(emphasis added), and the Commission is charged with working through those details in

consultation with the chief election officials in the States, 52 U.S.C. § 20508(a)(2). The Secretary

of State’s office relied on its election expertise in determining that not possessing a disqualifying

felony conviction was one “eligibility requirement” (as opposed to several dozen or hundred

separate eligibility requirements). And the office determined that a reference to a website made
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more sense than a lengthy list of felonies. See Packard Decl., doc. 257-35, at ¶¶ 3, 9-11. The

Commission indicated to the Secretary’s office that it would consider the Secretary’s proposal

before ultimately following that course, Packard Decl., doc. 257-35, at ¶¶ 2-4.

The Commission recently followed a similar course with Tennessee. That State’s

instructions say: “To register in Tennessee you must: . . . not have been convicted of a felony, but

if convicted, your eligibility to register and vote depends upon the crime you were convicted of

and the date of your conviction. For more information about this process, call 877-850-4959 or

visit https://sos.tn.gov/restoration. If your conviction has been expunged, you are not considered

to have a felony conviction.” Federal Form at 24 (emphasis added). These instructions, which

essentially say “it’s complicated” and then provide contact information, were updated this year.

Id.

Importantly, it was after the Commission acted as to the Federal Form, that Secretary

Merrill made changes to the State mail-in form. See Packard Decl., doc. 257-35, at ¶¶ 2-9. “[T]he

well-reasoned views of the agencies implementing a statute ‘constitute a body of experience and

informed judgment to which courts and litigants may properly resort for guidance.” Mead Corp.,

533 U.S. at 227 (internal citations and quotation marks omitted; alteration by the Court; italics

added); see also Skidmore, 323 U.S. at 140. Secretary Merrill’s judgment that he could similarly

comply with § 20508(b)(2)(A) was reinforced by the fact that the form at issue is a mail-in form.

It would not be practical to add a lengthy list of felonies to the State mail-in form, while keeping

that form as one-page (front and back) form that can be easily completed and mailed. Packard

Decl., doc. 257-35, at ¶¶ 3, 9-11; id. at 19-20. Accordingly, Secretary Merrill was highly justified

in following the Commission’s lead before investing the time and State monies necessary to revise

the State mail-in form and have it mass produced
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For all of these reasons, Secretary Merrill has the better reading of § 20508(b)(2)(A)’s

requirement to include a statement that specifies each eligibility requirement.

b. GBM’s reading of § 20508(b)(2)(A) would lead to absurd results.

While Alabama could simply disenfranchise all felons, it has chosen to let many vote—

those whose felony convictions do not involve moral turpitude. GBM would read

§ 20508(b)(2)(A) to punish Alabama for this choice by demanding greater specification, no matter

how cumbersome the result. But “the legislature is presumed to act with sensible and reasonable

purpose,” and thus “a statute should, if at all possible, be read so as to avoid an unjust or absurd

conclusion.” Durr v. Shinseki, 638 F.3d 1342, 1349 (11th Cir. 2011). Here, GBM’s reading leads

to absurd results.

Section 17-3-30.1(c) of the Alabama Code lists nearly 50 paragraphs of felonies which

involve moral turpitude for purposes of voting, and thus are disqualifying felonies. The list is as

follows:

(1) Murder as defined in the following sections:

a. Subdivision (1) of subsection (a) of Section 13A-5-40.

b. Subdivision (2) of subsection (a) of Section 13A-5-40.

c. Subdivision (3) of subsection (a) of Section 13A-5-40.

d. Subdivision (4) of subsection (a) of Section 13A-5-40.

e. Subdivision (5) of subsection (a) of Section 13A-5-40.

f. Subdivision (6) of subsection (a) of Section 13A-5-40.

g. Subdivision (7) of subsection (a) of Section 13A-5-40.

h. Subdivision (8) of subsection (a) of Section 13A-5-40.

i. Subdivision (9) of subsection (a) of Section 13A-5-40.

j. Subdivision (10) of subsection (a) of Section 13A-5-40.

k. Subdivision (11) of subsection (a) of Section 13A-5-40.

l. Subdivision (12) of subsection (a) of Section 13A-5-40.

m. Subdivision (13) of subsection (a) of Section 13A-5-40.
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n. Subdivision (14) of subsection (a) of Section 13A-5-40.

o. Subdivision (15) of subsection (a) of Section 13A-5-40.

p. Subdivision (16) of subsection (a) of Section 13A-5-40.

q. Subdivision (17) of subsection (a) of Section 13A-5-40.

r. Subdivision (18) of subsection (a) of Section 13A-5-40.

s. Subdivision (19) of subsection (a) of Section 13A-5-40.12

t. Section 13A-6-2.

(2) Manslaughter as defined in Section 13A-6-3.

(3) Assault as defined in Section 13A-6-20, except for subdivision (5) of subsection
(a) of Section 13A-6-2013, and Section 13A-6-21.

(4) Kidnapping in the first degree as defined in Section 13A-6-43.

(5) Kidnapping in the second degree as defined in Section 13A-6-44.

(6) Rape as defined in Sections 13A-6-61 and 13A-6-62.

(7) Sodomy as defined in Sections 13A-6-63 and 13A-6-64.

(8) Sexual torture as defined in Section 13A-6-65.1.

(9) Sexual abuse as defined in Sections 13A-6-66, 13A-6-67, and 13A-6-69.1.

(10) Enticing a child to enter a vehicle for immoral purposes as defined in Section
13A-6-69.

(11) Facilitating solicitation of unlawful sexual conduct with a child as defined in
Section 13A-6-121.

(12) Electronic solicitation of a child as defined in Section 13A-6-122.

(13) Facilitating the on-line solicitation of a child as defined in Section 13A-6-123.

(14) Traveling to meet a child for an unlawful sex act as defined in Section 13A-6-
124.

(15) Facilitating the travel of a child for an unlawful sex act as defined in Section
13A-6-125.

(16) Human trafficking as defined in Sections 13A-6-152 and 13A-6-153.

(17) Terrorism as defined in Section 13A-10-152.

12 Two new subdivisions of the capital murder statute have been added since Ala. Code § 17-
3-30.1(c) was first adopted in 2017. Compare Ala. Act No. 2017-378 with Ala. Code § 13A-5-
40(a)(20) (murder in the presence of a child under the age of 14 when the victim is a parent or
legal guardian of the child) & (21) (murder of a first responder acting in an official capacity),
adopted by Ala. Act Nos. 2018-537 & 2019-514, respectively.

13 Section 13A-6-20(a)(5) concerns driving under the influence. Ala. Code § 13A-6-20(a)(5).
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(18) Soliciting or providing support for an act of terrorism as defined in Section
13A-10-153.

(19) Hindering prosecution of terrorism as defined in Section 13A-10-154.

(20) Endangering the water supply as defined in Section 13A-10-171.

(21) Possession, manufacture, transport, or distribution of a destructive device or
bacteriological or biological weapon as defined in Section 13A-10-193.

(22) Selling, furnishing, giving away, delivering, or distribution of a destructive
device, a bacteriological weapon, or biological weapon to a person who is less than
21 years of age as defined in Section 13A-10-194.

(23) Possession, manufacture, transport, or distribution of a detonator, explosive,
poison, or hoax device as defined in Section 13A-10-195.

(24) Possession or distribution of a hoax device represented as a destructive device
or weapon as defined in subsection (c) of Section 13A-10-196.

(25) Attempt to commit an explosives or destructive device or bacteriological or
biological weapons crime as defined in Section 13A-10-197.

(26) Conspiracy to commit an explosives or destructive device or bacteriological
or biological weapons crime as defined in Section 13A-10-198.

(27) Hindrance or obstruction during detection, disarming, or destruction of a
destructive device or weapon as defined in Section 13A-10-199.

(28) Possession or distribution of a destructive device or weapon intended to cause
injury or destruction as defined in Section 13A-10-200.

(29) Treason as defined in Section 13A-11-2.

(30) Dissemination or public display of obscene matter containing visual depiction
of persons under 17 years of age involved in obscene acts as defined in Section
13A-12-191.

(31) Possession and possession with intent to disseminate obscene matter
containing visual depiction of persons under 17 years of age involved in obscene
acts as defined in Section 13A-12-192.

(32) Parents or guardians permitting children to engage in production of obscene
matter as defined in Section 13A-12-196.

(33) Production of obscene matter containing visual depiction of persons under 17
years of age involved in obscene acts as defined in Section 13A-12-197.

(34) Distribution, possession with intent to distribute, production of obscene
material, or offer or agreement to distribute or produce, as defined in Section 13A-
12-200.2.

(35) Trafficking in cannabis, cocaine, or other illegal drugs or trafficking in
amphetamine and methamphetamine as defined in Section 13A-12-231.

(36) Bigamy as defined in Section 13A-13-1.
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(37) Incest as defined in Section 13A-13-3.

(38) Torture or other willful maltreatment of a child under the age of 18 as defined
in Section 26-15-3.

(39) Aggravated child abuse as defined in Section 26-15-3.1.

(40) Prohibited acts in the offer, sale, or purchase of securities as defined in Section
8-6-17.

(41) Burglary as defined in Sections 13A-7-5 and 13A-7-6.

(42) Aggravated theft by deception as defined in Section 13A-8-2.1.

(43) Theft of property as defined in Sections 13A-8-3 and 13A-8-4.

(44) Theft of lost property as defined in Sections 13A-8-7 and 13A-8-8.

(45) Theft of trademarks or trade secrets as defined in Section 13A-8-10.4.

(46) Robbery as defined in Sections 13A-8-41, 13A-8-42, and 13A-8-43.

(47) Forgery as defined in Sections 13A-9-2 and 13A-9-3.

(48) Any crime as defined by the laws of the United States or by the laws of another
state, territory, country, or other jurisdiction, which, if committed in this state,
would constitute one of the offenses listed in this subsection.

Ala. Code § 17-3-30.1(c)(1)-(47).

That list is specific. It is also longer than any list included in the State-specific instructions

of the Federal Form—even if the references to the Alabama Code are omitted. Of course, those

citations add information. For instance, subsection 47 is “Forgery as defined in Sections 13A-9-2

and 13A-9-3.” Ala. Code § 17-3-30.1(c)(7). The citations are to forgery in the 1st and 2nd degrees,

respectively. Forgery in the 3rd degree is also a felony, Ala. Code § 13A-9-3.1, but is not included

in the list of disqualifying felonies. Hence, if the Secretary were to just list descriptions of the

felonies without the statutory citations, some additional descriptions would be needed.14 And,

while some felonies may be easily listed, others carry a more complex description. For example,

“Possession, manufacture, transport, or distribution of a destructive device or bacteriological or

14 The Secretary’s online list includes “Forgery 1st Degree – Section 13A-9-2” and “Forgery
2nd Degree – Section 13A-9-3.” See sos.alabama.gov/mtfelonies (last visited September 1, 2020).
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biological weapon as defined in Section 13A-10-193,” Ala. Code § 17-3-30.1(c)(21), is a

mouthful. Plainly, it would not be practical to add this list to the State mail-in form, while keeping

that form as one-page (front and back) form that can be easily completed and mailed, and that was

the Secretary’s judgment as well, Packard Decl., doc. 257-35, at ¶¶ 3, 9-11; see also id. at 15-18.

Moreover, the 48th paragraph above shows that GBM’s reading of the NVRA is as limitless

as it is unworkable: “Any crime as defined by the laws of the United States or by the laws of

another state, territory, country, or other jurisdiction, which, if committed in this state, would

constitute one of the offenses listed in this subsection,” is also disqualifying. Ala. Code § 17-3-

30.1(c)(48). Hence, it is difficult to see why GBM’s hyper-specific reading of “specify” would

not require the State to list the equivalent felonies of every other government on the planet to be

sure the form “state[s] in full and explicit terms” the eligibility requirements that an applicant avoid

conviction for burglary in Georgia the State, Georgia the country, South Carolina, South Sudan,

and any other jurisdiction. The Secretary of State’s office gave no serious consideration to

attempting this feat. Packard Decl., doc. 257-35, at ¶ 9. And surely such “[i]mpossible standards

of specificity are not required.” Jordan v. De George, 341 U.S. 223, 231 (1951).

GBM says that their reading of “specify” need not go that far. But why not? In at least

some cases, it will be far easier for someone convicted of a felony in Alabama to click on the

Secretary of State’s website and see whether his crime of conviction is one of the 47 listed there

than it will be for someone convicted out-of-jurisdiction to determine whether his conviction

would constitute a disqualifying felony under Alabama law. See Skinner v. State, 987 So. 2d 1172,

1177 (Ala. Crim. App. 2006) (reversing and remanding so circuit court could hold a hearing

regarding whether a California conviction was a qualifying felony for purposes of Alabama’s

habitual offender statute); cf. Mathis v. United States, 579 U.S. ___, 136 S. Ct. 2243, 2251 (2016)
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(considering whether “the elements of Mathis’s crime of conviction (Iowa burglary) cover a

greater swath of conduct than the elements of the relevant ACCA offense (generic burglary)”).

Thus, if the Secretary can satisfy the NVRA by treating all out-of-jurisdiction disqualifying

convictions as part of one eligibility requirement—as GBM concedes—then he can satisfy the

NVRA by treating all in-State and out-of-jurisdiction disqualifying convictions as part of one

eligibility requirement—the simple requirement to be free “of a disqualifying felony conviction.”

See doc. 257-35 at 19; see also doc. 179-1 at 24 (referring to the out-of-jurisdiction disqualifying

convictions provision as an “aspect of the eligibility requirement”).

The problems with GBM’s reading run deeper still. GBM acknowledges that “most felony

convictions are not disqualifying,” doc. 97 at 31, and Alabama easily could have adopted a longer

list. Alabama may also wish to make changes to the list in Ala. Code § 17-3-30.1(c). Indeed, the

list was first adopted in 2017 by Ala. Act No. 2017-378 and has already been revised to include a

newly-created felony, i.e., aggravated theft by deception, see Ala. Act No. 2019-513. There would

seem to be room for further improvements as well.15 There is also always the possibility that a

felony on the list could be held unconstitutional or repealed. In those instances, GBM’s theory

would require not simply updating a readily-available online list, but reprinting hundreds of

thousands (or more) of forms at substantial cost. Packard Decl., doc. 257-35, at ¶¶ 12-13.

In short, even if “specify each eligibility requirement” could be read to require listing each

felony on the above list (with or without their out-of-jurisdiction counterparts), that strained

reading should be rejected. The Supreme Court’s decision in Public Citizen v. United States

Department of Justice, 491 U.S. 440 (1989), is instructive. The case involved whether the Federal

15 For instance, impeachment is listed as a felony for which a CERV is not available, Ala.
Code § 15-22-36.1(g), and for which voting rights may not otherwise be restored, Ala. Code § 17-
3-31, but is missing from the list of disqualifying felonies in Ala. Code § 17-3-30.1(c).
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Advisory Committee Act (FACA), which was intended to regulate the “numerous committees,

boards, commissions, councils, and similar groups which have been established to advise officers

and agencies in the executive branch of the Federal Government.” Id. at 445-46. The FACA

applied to, among other entities, any committee “utilized” by the executive branch. Id. at 451. And

the question in the case was whether FACA applied to the American Bar Association’s Standing

Committee on Federal Judiciary. Though the Standing Committee’s advice was “utilized” by the

President “in one common sense of the term,” id. at 452, the Court did not read the FACA so

broadly. Id. at 443-45, 451-52. The Court explained that “‘Utilize’ is a woolly verb, its contours

left undefined by the statute itself. Read unqualifiedly, it would extend FACA’s requirements to

any group of two or more persons, or at least any formal organization, from which the President

or an Executive agency seeks advice. We are convinced Congress did not intend that result.” Id.

at 452 (footnote omitted). “Nor can Congress have meant—as a straightforward reading of

‘utilize’ would appear to require—that all of FACA’s restrictions apply if a President consults with

his own political party before picking his Cabinet. It was unmistakably not Congress’ intention to

intrude on a political party’s freedom to conduct its affairs as it chooses.” Id. at 453 (citation

omitted); see also id. at 463-64 (“A literalistic reading, however, would catch far more groups and

consulting arrangements than Congress could conceivably have intended.”). So too here.

The Public Citizen Court recognized that “[l]ooking beyond the naked text for guidance is

perfectly proper when the result it apparently decrees is difficult to fathom or where it seems

inconsistent with Congress’ intention, since the plain-meaning rule is rather an axiom of

experience than a rule of law, and does not preclude consideration of persuasive evidence if it

exists.” Public Citizen, 490 U.S. at 455 (internal citation and quotation marks omitted). It “is

particularly appropriate here, given the importance [the Court has] consistently attached to
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interpreting statutes to avoid deciding difficult constitutional questions where the text fairly admits

of a less problematic construction.” Id. at 455; see also id. at 465-67 (further discussing

constitutional avoidance).

Here, there is no need to look beyond the text to realize that the State mail-in form specifies

each of Alabama’s eligibility requirements for voters. GBM’s contrary reading would result in

such a lengthy list that Alabama would effectively be prevented from using the moral turpitude

standard it has deemed appropriate—a situation that would raise serious constitutional concerns.

This is true with the current list and any longer list that Alabama may wish to adopt. This is further

true if it would be necessary to list the analogous felonies of other jurisdictions, which could create

an overwhelming (and mostly advisory) research project. In short, GBM’s “sterile reading of the

statute ignores Congress’ practical purpose and exalts literalness over common sense.” Gelman v.

Federal Election Comm’n, 631 F.2d 939, 943 (D.C. Cir. 1980).

c. GBM’s reading of § 20508(b)(2)(A) would render that provision
unconstitutional; § 20508(b)(2)(A) should be interpreted to avoid
raising significant constitutional concerns.

“When the validity of an act of the Congress is drawn in question, and even if a serious

doubt of constitutionality is raised, it is a cardinal principle that this Court will first ascertain

whether a construction of the statute is fairly possible by which the question may be avoided.”

Crowell v. Benson, 285 U.S. 22, 62 (1932) (footnote omitted); see also Zadvydas v. Davis, 533

U.S. 678, 689 (2001). GBM’s interpretation of the requirement to “include a statement that . . .

specifies each eligibility requirement” would render section 20508(b)(2)(A) unconstitutional by

interfering with the State’s authority to set voter qualifications. “Since the power to establish

voting requirements is of little value without the power to enforce those requirements,” that

interference is reason for this Court, even if not convinced that the Secretary’s reading is the best
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one, to determine whether it “is at least a possible one,” Arizona, 570 U.S. at 17-18, and then,

finding that it is, adopt it.16

“[T]he States establish qualifications for voting for state officers . . . .” Katzenbach v.

Morgan, 384 U.S. 641, 647 (1966); see also Simmons v. Galvin, 575 F.3d 24, 33 (1st Cir. 2009)

(“The state has a strong interest in setting its own qualifications for voters . . . .”). By constitutional

design, “the qualifications established by the States for voting for members of the most numerous

branch of the state legislature also determine who may vote for United States Representatives and

Senators.” Katzenbach, 384 U.S. at 647.17 The Constitution has, of course, been amended to

impose some limits on the State’s power to set qualifications.18 Still, the Supreme Court has

recognized that “[t]he States have long been held to have broad powers to determine the conditions

under which the right of suffrage may be exercised, absent of course the discrimination which the

Constitution condemns.” Lassiter v. Northampton Cty. Bd. of Elections, 360 U.S. 45, 50 (1959)

16 In Arizona, Justice Thomas rejected the United States’ position that Congress has authority
to set voter registration rules, instead concluding that the States exclusively have the authority to
set voter-eligibility requirements and determine whether they have been met. Arizona, 570 U.S.
at 29-38 (Thomas, J., dissenting); see also Husted, 138 S. Ct. at 1848-50 (Thomas, J., concurring)
(“Respondents’ reading of the NVRA would seriously interfere with the States’ constitutional
authority to set and enforce voter qualifications.”). The Secretary preserves the argument for
consideration on appeal. Justice Thomas also determined that “Constitutional avoidance is
especially appropriate in this area because the NVRA purports to regulate presidential elections,
an area over which the Constitution gives Congress no authority whatsoever.” Arizona, 570 U.S.
at 35 (Thomas, J., dissenting).

17 U.S. Const. art. I § 2 (House elections); U.S. Const. amend. XVII (Senate elections);
Arizona, 570 U.S. at 16 (“[T]he Elections Clause empowers Congress to regulate how federal
elections are held, but not who may vote in them.”); id. at 17; id. at 25-28 (Thomas, J., dissenting)
(explaining the history behind this choice). See also U.S. Const. art. II § 1 cl. 2 (Presidential
electors); U.S. Const. amend. XIV (recognizing the State’s right to set qualifications and,
specifically, to disenfranchise felons).

18 U.S. Const. amend. XV (eliminating disenfranchisement based on “race, color, or previous
condition of servitude”); U.S. Const. amend. XIX (enfranchising women); U.S. Const. amend.
XXVI (lowering the voting age to 18); see also U.S. Const. amend. XXIV (eliminating poll taxes).
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(internal citations omitted). In this area, “there is wide scope for exercise of [the State’s]

jurisdiction. Residence requirements, age, previous criminal record are obvious examples

indicating factors which a State may take into consideration in determining the qualifications of

voters.” Id. at 51 (internal citations omitted; emphasis added); Jones v. Governor of Florida, ___

F.3d ___, 2020 WL 5493770, * 5-6 (11th Cir. 2020) (en banc) (“[R]equiring felons to complete

their full criminal sentences falls squarely within the state’s power to fix core voter

qualifications.”) (internal citation and quotation marks omitted).

While Alabama has chosen not to disenfranchise on the basis of all felonies, or even most

felonies, see doc. 97 at 31, Alabama has developed a lengthy list of felonies that would take

substantial room to detail, especially when considering the need to address exceptions (like assault,

but not when driving under the influence) or lengthy descriptions (like the felonies concerning

destructive devices, bacteriological weapons, and biological weapons). See 20-23, supra.

Additionally, Alabama has reasonably decided that the fact that one’s felony conviction was

secured by a different jurisdiction—say the federal government or Georgia—does not change the

analysis of whether the felon should be permitted to join Alabama’s electorate, see Ala. Const. art.

VIII, § 177; Ala. Code § 17-3-30.1(c)(48). Thus, reading “specify” at “outer limits of its

definitional possibilities,” Wachovia Bank, N.A. v. United States, 455 F.3d. 1261, 1267 (11th Cir.

2006) (internal block quote and citation omitted), would require listing not just the 47 named

Alabama felonies but the analogous felonies of other jurisdictions. That list would likely be

impossible to compile.

Moreover, Alabama may wish to change its list over time, or it may have change forced

upon it (in the form of a holding that a felony on the list is unconstitutional). To try to list all the

disqualifying felonies on the State mail-in form and then maintain that list on the form would be
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so unwieldy and so expensive as to interfere with, or cancel out, Alabama’s right to set policy as

to who will be included in the electorate. See Packard Decl., doc. 257-35, at ¶¶ 10, 12-13

(explaining that the State mail-in form is a one-page form intended to be mailed and the costs

associated with production).

The constitutional conflict is escalated when one considers that, prior to the passage of Ala.

Act No. 2017-378, Alabama could not have provided a comprehensive list of moral turpitude

felonies (even limited to Alabama crimes) because none existed. This despite the fact that the

moral turpitude standard is perfectly constitutional without an administratively-helpful list. See

Jordon v. De George, 341 U.S. 223 (1951). Similarly, on a going-forward basis, it would be

impossible for Alabama to comply with GBM’s novel interpretation if, for any reason, Ala. Code

§ 17-3-30.1 were held unconstitutional or repealed.

Tellingly, the original complaint in this case, doc. 1, filed before the enactment of Ala. Act

No. 2017-378, contained no claim that the State mail-in form did not comply with the NVRA.

GBM contends that “[t]he fact that the Secretary of State did not previously list the disqualifying

felonies says more about the unconstitutional vagueness of the prior law than about what the

NVRA requires to be specified on the registration form.” Doc. 108 at 6-7 (footnote omitted).

While GBM might wish that were the case, but see De George, 341 U.S. 223, the fact remains that

it is GBM’s novel reading of § 20508(b)(2)(A) that would hold more than two decades of practice

unlawful and put an absurd and unconstitutional burden on the State.

V. Conclusion.

Plaintiff GBM’s motion for partial summary judgment, doc. 260, is due to be denied.
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     IN THE UNITED STATES DISTRICT COURT

         MIDDLE DISTRICT OF ALABAMA

              NORTHERN DIVISION

CIVIL ACTION NO.: 2:16-CV-783-ECM-SRW

TREVA THOMPSON,

    Plaintiff,

V.

JOHN H. MERRILL, in his official capacity as 

Secretary of State, et al.,

    Defendants.

                      

                      

      DEPOSITION OF CHIEF DEENA PREGNO

               March 25, 2019

        Taken before Elaine Scott, CCR, 

Commissioner for the State of Alabama at 

Large, in the Law Offices of the Attorney 

General, 501 Washington Avenue, Montgomery, 

Alabama, on Monday, March 25, 2019, commencing 

at approximately 11:25 a.m. 
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1            S T I P U L A T I O N S
2         It is hereby stipulated and agreed by 
3 and between counsel representing the parties 
4 that the deposition of CHIEF DEENA PREGNO is 
5 taken pursuant to stipulation and agreement; 
6 that all formalities with respect to 
7 procedural requirements are waived; that said 
8 deposition may be taken before Elaine Scott, 
9 Certified Court Reporter and Commissioner for 

10 the State of Alabama at Large, without the 
11 formality of a commission.
12         It is further stipulated and agreed 
13 by and between counsel representing the 
14 parties that the filing of the deposition may 
15 be introduced at the trial of this case or 
16 used in any manner by either party hereto 
17 provided for by the Statute. 
18         It is further stipulated and agreed 
19 by and between the parties hereto and the 
20 witness that the signature of the witness to 
21 this deposition is NOT hereby waived.
22                       
23                       
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1             CHIEF DEENA PREGNO, 
2         The witness, having first been duly 
3 sworn or affirmed to speak the truth, the 
4 whole truth and nothing but the truth, 
5 testified as follows:
6
7            MR. ROBINSON:  I would like to put 
8 something on the record.  The Agency objects 
9 to the subpoena, that it's not properly 

10 served.  There's no witness fee attached.  
11 Additionally we discussed with plaintiff's 
12 counsel Daniel Lang that we don't have any 
13 documents that are responsive with the 
14 exception of one document that may be remotely 
15 potentially arguably responsive that we'll 
16 turn over in just a minute.  Additionally, 
17 that document was approved by the United 
18 States Department of Justice Voting Rights 
19 Section for use in Alabama.  
20              In addition to that, the 
21 electronic system for registration is set up 
22 in coordination with the United States 
23 Department of Justice Voting Rights Section, 
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1 and as part of that we were instructed that we 
2 were to make -- take no action or make no 
3 comments to any applicant that would in any 
4 way be construed as discouraging them from 
5 registering to vote.  We have no process in 
6 determining who is eligible.  That's gone 
7 through the appropriate election authorities.  
8 And I just wanted to put on the record that 
9 we've already made it clear that we don't take 

10 part in the process that is being explored by 
11 this lawsuit and the rule.
12            MS. MESSICK:  Madame Court 
13 Reporter, you were talking about the usual 
14 stipulations.  It's my understanding that the 
15 plaintiffs did not agree to the usual 
16 stipulations insofar as objections to 
17 questions are generally reserved with the 
18 exception of objections to the form.  And I 
19 have wanted to object to the form and to 
20 anything that goes outside the scope.  
21              So I believe that the parties are 
22 stipulating to the procedural issues insofar 
23 as you taking the deposition and how the 
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1 transcript is handled and all of those 
2 matters, but we do not have an agreement as to 
3 the objections, and therefore we will be 
4 making objections as we proceed.  
5              The other piece of that would 
6 also be, Mr. Robinson, if you -- I don't know 
7 what your position is on whether you want to 
8 waive signature or not.
9            MR. ROBINSON:  We're going to read 

10 and sign.
11            MS. MESSICK:  Okay.  Did I 
12 correctly state -- 
13            MS. YUN:  Yes.
14            MS. MESSICK:  -- the limit of our 
15 agreement?  
16            MS. YUN:  Yes.
17            MS. MESSICK:  Okay.
18                       
19                  EXAMINATION
20 BY MS. YUN:
21        Q.  Good morning.  
22        A.  Good morning.
23        Q.  Please state your full name and 

Page 9

1 current business address for the record.  
2        A.  Deena Leigh Pregno, 301 South 
3 Ripley Street, Montgomery, Alabama 36104.
4        Q.  My name is Jennifer Yun, and I 
5 represent the plaintiffs in this action, and 
6 I'll be taking your deposition today.  
7            Have you ever been deposed before?
8        A.  Yes.
9        Q.  When?

10        A.  I don't know the actual dates.
11        Q.  How many times have you been 
12 deposed before?
13        A.  Two.
14        Q.  Will you describe approximately 
15 when -- which years you've been deposed 
16 before?
17        A.  Last year.
18        Q.  Both of them last year?
19        A.  2018, I believe.
20        Q.  Let's take them one by one.  The 
21 first one, what kind of case was it?
22        A.  I can't remember which case it 
23 was.  I can't recall.
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1        Q.  We can come back to that.  
2        A.  Okay.
3        Q.  Do you remember whether you were 
4 being deposed in an official or personal 
5 capacity in the first one?
6        A.  Official.
7        Q.  What about the second one?
8        A.  Official.
9        Q.  Do you remember the nature of the 

10 case, the second case?
11        A.  It was concerning the depiction of 
12 the person's real sex on the face of the 
13 license.
14        Q.  Have you ever testified at trial 
15 before?
16        A.  Concerning traffic cases, yes.
17        Q.  And approximately how many of 
18 those?
19        A.  A few hundred.  I'm not sure.
20        Q.  And were those all in your official 
21 capacity?
22        A.  Yes.
23        Q.  Do you understand that today you 

Page 11

1 will be answering questions under oath?
2        A.  Yes.
3        Q.  And that is the same as if you were 
4 testifying in court?
5        A.  Yes.
6        Q.  And do you understand that your 
7 testimony must be truthful and complete?
8        A.  Yes.
9        Q.  So I'll now go over some grounds 

10 rules.  You may be aware of them from your 
11 depositions last year, but I will -- just for 
12 the sake of reminders, I'll try to ask my 
13 questions slowly and clearly and I'll ask that 
14 you the same with your answers.  Is that okay?
15        A.  Yes.
16        Q.  I would also ask that you let me 
17 know if you don't understand a question.  Is 
18 that okay?
19        A.  Yes.
20        Q.  It's important that we speak one at 
21 a time and that you listen to the full 
22 question before giving your answer.  
23 Otherwise, it is hard for the court reporter 

Page 12

1 to transcribe, and you'll not be sure if 
2 you're answering the full question being 
3 asked.
4        A.  Okay.
5        Q.  We also want the transcript to be 
6 as complete and accurate as possible.  So 
7 please make sure to respond verbally to 
8 questions because if you just nod or shake 
9 your head, then that will not appear in the 

10 transcript; is that okay?
11        A.  Yes.
12        Q.  Your attorney or the defendants' 
13 attorney might object to one of my questions, 
14 but unless he or she instructs you not to 
15 answer, then when the objection is finished, 
16 you should answer the question.  Do you 
17 understand that?
18        A.  Yes.
19        Q.  Let me know if you need a break.  
20 However, I would ask that you not request a 
21 break while one of my questions is pending.  
22 Is that okay?
23        A.  Yes.

Page 13

1        Q.  Is there any reason that you may 
2 not be able to testify truthfully and 
3 accurately today?
4        A.  No.
5        Q.  Have you ever taken -- have you 
6 taken today any medications or substances that 
7 may affect your memory or may impair your 
8 ability to answer my questions?
9        A.  No.

10        Q.  Do you understand that you're here 
11 today in your capacity as an employee of the 
12 Alabama Law Enforcement Agency?
13        A.  Yes.
14        Q.  And is the Agency also commonly 
15 referred to as ALEA?
16        A.  Yes.
17        Q.  Over the course of the day I'll -- 
18 if I use the terms the Agency or ALEA, I'll be 
19 referring to your employer, the Alabama Law 
20 Enforcement Agency.  
21        A.  Okay.
22        Q.  Are you aware that you have been 
23 designated by the Alabama Law Enforcement 
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1 Agency to testify as what's known as a Rule 
2 30(b)(6) witness?
3        A.  Yes.
4        Q.  Do you understand that this means 
5 that the plaintiffs in this case have 
6 identified certain subject matters it wants to 
7 explore in a deposition setting, and in 
8 response, ALEA has designated you to testify 
9 about those subject matters on behalf of the 

10 Agency?
11        A.  Yes.
12        Q.  Do you understand that it's as 
13 though ALEA itself is testifying?
14        A.  Yes.
15        Q.  Do you understand that we are 
16 seeking institutional knowledge of the Agency?
17        A.  Yes.
18        Q.  Do you understand that to the 
19 extent you lacked personal knowledge on some 
20 of those subject matters, you are to prepare 
21 by thoroughly learning the institution's 
22 knowledge?
23        A.  Yes.

Page 15

1        Q.  Are you the only designee for ALEA 
2 for this particular deposition?
3        A.  Yes.
4        Q.  Could you describe what you did to 
5 prepare for today's deposition?
6        A.  I went over the subpoena.
7        Q.  Without mentioning anything that 
8 was discussed, did you meet with counsel?
9        A.  Yes.

10        Q.  For how long?
11        A.  Approximately thirty minutes.
12        Q.  How many times?
13        A.  Twice.
14        Q.  Did you review any documents other 
15 than the subpoena?
16        A.  Yes, the photo declaration that's 
17 in front of you.
18        Q.  Anything else?
19        A.  No.
20        Q.  Did you speak to anyone to prepare 
21 to your -- prepare your testimony today as 
22 ALEA's 30(b)(6) designee other than your 
23 counsel?

Page 16

1        A.  No.
2        Q.  Did you speak to any of the lawyers 
3 who represent the Secretary of State Office in 
4 this action?
5        A.  No.
6        Q.  I am now handing you what is being 
7 marked as Exhibit 1.  It's the subpoena from 
8 the plaintiffs in this case issued to ALEA on 
9 February 11, 2019.  

10            (Plaintiff's Exhibit Number 1 was 
11            marked for identification.  A copy 
12            is attached.)
13        Q.  And we'll now go over the topics 
14 for which -- for which ALEA is putting you 
15 forth as a Rule 30(b)(6) witness.  
16            The first topic on page 1 is photo 
17 registration at ALEA driver's license offices.  
18            Are you prepared to testify about 
19 this topic?
20        A.  Yes.
21        Q.  When did you first learn that you 
22 were being designated to testify about this?
23        A.  I'll have to go look at the exact 

Page 17

1 date.
2        Q.  Was it in the last week, in the 
3 last month?
4        A.  The last month.
5        Q.  Do you have personal knowledge of 
6 this topic?
7        A.  Yes.
8        Q.  Is there any reason you cannot 
9 testify fully and thoroughly on this subject?

10        A.  No.
11        Q.  Second topic is any training or 
12 guidance offered to ALEA officials regarding 
13 the interpretation of Moral Turpitude Act of 
14 2017, also know as House Bill 282, HB 282, or 
15 Act Number 2017-378 or the effect of felony 
16 convictions on voter eligibility.  
17            Are you prepared to testify about 
18 this?
19        A.  Yes.
20        Q.  When did you first learn that you 
21 were being deposed on this topic?
22        A.  The same time I learned about the 
23 subpoena.
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1        Q.  Do you have personal knowledge on 
2 this topic?
3        A.  I'm not following your question.
4        Q.  Do you -- do you have personal 
5 knowledge regarding the topic that we just 
6 discussed -- we just read out loud, the 
7 topic -- the second topic -- the second topic.  
8            The second topic starts with, "any 
9 training or guidance offered to ALEA officials 

10 regarding HB 282 or the effect of felony 
11 convictions on voter eligibility."  
12        A.  There was no guidance.  So yes, I 
13 can testify that there was no guidance or 
14 training.
15        Q.  Okay.  So you have personal 
16 knowledge regarding --
17        A.  Yes.
18        Q.  -- that topic?  Okay.  And the 
19 third topic, the last topic, is any guidance 
20 ALEA officials provide to potential voters at 
21 ALEA offices about the effect of voter 
22 convictions and voter eligibility.  
23        A.  Yes.

Page 19

1        Q.  Are you prepared to testify about 
2 this?
3        A.  Yes.
4        Q.  And did you learn that you were 
5 being deposed about this topic at the same 
6 time you read this subpoena?
7        A.  Yes.
8        Q.  And do you have any -- do you have 
9 personal knowledge of this topic?

10        A.  Yes.
11        Q.  Any reason you cannot testify fully 
12 or thoroughly on this subject?
13        A.  No.
14        Q.  Could you briefly discuss your 
15 educational background?
16        A.  I have a minor in business 
17 administration and a computer science minor -- 
18 I'm sorry.  I have a major in business 
19 administration and a minor in computer 
20 information science from Troy University, 
21 certified by the Alabama Peace Officers 
22 Standards and Training Commission.
23        Q.  And could you tell us your 
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1 professional background chronologically 
2 briefly?
3        A.  I started the trooper academy in 
4 1996, was in highway patrol for approximately 
5 three years, worked in dignitary protection 
6 approximately three years, worked with -- 
7 under the director's office until 2011 maybe, 
8 and then went to highway patrol, worked there 
9 for approximately two years, service division 

10 I believe it was for two years.  And then the 
11 driver's license division in 2012 is where 
12 I've been since 2012.
13        Q.  And --
14        A.  I've got a total of twenty-three 
15 years of service.  I'm not sure those years 
16 are exact.
17        Q.  Understood.  And what is your 
18 current position at ALEA?
19        A.  ALEA Driver's License Division 
20 Chief.
21        Q.  And you said that it was around 
22 approximately 2012 when you started working at 
23 the driver's license division?

Page 21

1        A.  Correct.
2        Q.  Could you tell us what -- when did 
3 you become -- strike that.  
4            When did you become the division 
5 chief?
6        A.  January of 2015.
7        Q.  And could you explain what your 
8 responsibilities are as the division chief?
9        A.  Oversee the operations of all 

10 driver's license offices in the State of 
11 Alabama operated by ALEA.
12        Q.  And is that because some of the 
13 offices are not operated by ALEA?
14        A.  That's correct.
15        Q.  And who operates those offices?
16            MS. MESSICK:  Object to the form -- 
17 I'm sorry.  Objection.  Irrelevant and outside 
18 the scope.
19        Q.  You can go ahead and answer.  
20        A.  They are operated by county probate 
21 judges and license commissioners.
22        Q.  Is there any other responsibility 
23 other than overseeing the operations of the 
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1 driver's license offices that are operated by 
2 ALEA?
3        A.  The different units involved -- 
4 under the driver's license division as far as 
5 reinstatement, CDL, medical, driver 
6 improvement, safety.
7        Q.  Those are all under your --
8        A.  Yes.
9        Q.  -- your responsibility?  And who do 

10 you report to?
11        A.  Colonel Charles Ward.
12        Q.  And what is his position?
13        A.  Director of the Department of 
14 Public Safety.
15        Q.  Approximately how many people or 
16 how many people report to you?
17        A.  Two report to me.
18        Q.  Who are those people?
19        A.  Captain John Archer, ASA-3 Mona 
20 Lisa Hall.
21        Q.  And what are their job titles?
22            MS. MESSICK:  Objection.  
23 Relevance.

Page 23

1        Q.  You can answer.  
2        A.  Captain John Archer, he's assistant 
3 division chief and administrative assistant.  
4 Mona Lisa Hall is the division administrative 
5 support person.
6        Q.  And before you became the division 
7 chief in 2015, between 2012 and 2015, could 
8 you describe what your role was at the 
9 driver's license division?

10            MS. MESSICK:  Objection.  Relevance 
11 and outside the scope.
12        A.  I was the district commander and 
13 region commander of driver's license.
14        Q.  What were you responsible -- what 
15 does that job entail?
16            MS. MESSICK:  Objection.  Relevance 
17 and outside the scope.
18        A.  I was over the south region which 
19 involved Montgomery, Opelika, Mobile, 
20 Tuscaloosa, Selma, Dothan, all those district 
21 and field offices for driver's license.
22        Q.  Could you describe what ALEA does 
23 with regards to voter registration in the 
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1 State of Alabama?
2        A.  When an applicant comes in to 
3 process for a driver's license or an ID card, 
4 once the issuance process is almost completed, 
5 if the individual is within voting age -- the 
6 system is set up to identify if they're within 
7 the voting age and if they are a U.S. 
8 citizen.  And if that is the case, the voter 
9 registration tab will automatically appear and 

10 it asks the question would you like to 
11 register to vote today.
12        Q.  So that is using an automatic 
13 system?
14        A.  The page appears, the examiner asks 
15 the question, and then they respond yes or no 
16 based on the applicant's answer to the 
17 examiner.
18        Q.  Understood.  And you said this is 
19 when people come in to apply for a driver's 
20 license or an ID card.  Will you explain what 
21 other forms of ID cards that your offices 
22 process?  
23            MS. MESSICK:  Object to the -- I'm 
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1 sorry.  Objection.  Scope.
2        A.  Either a driver's license or 
3 nondriver's identification card.
4        Q.  So there's only one type of 
5 nondriver's license identification card?
6        A.  Correct.
7        Q.  Does ALEA also provide any forms 
8 that has voter registration information to 
9 applicants who come to the office?

10        A.  We no longer provide a voter 
11 registration card with an automated process.
12        Q.  So you don't use any paper forms?
13        A.  No.
14        Q.  The voter declaration document that 
15 you brought -- that you and your counsel 
16 brought with you today, is this -- is this an 
17 accurate representation of what a -- what an 
18 applicant will see or sign when they are going 
19 through the process that you just described?
20        A.  If they answer yes to the question, 
21 the voter declaration is printed.  They are 
22 told to read all the -- all the information 
23 and sign at the bottom if it is correct.
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Page 26

1        Q.  And what about when they want to 
2 either change their address -- let's take it 
3 one by one.  
4            What about when an applicant comes 
5 in and wants to change their address?
6        A.  If they change their address, a tab 
7 will appear and ask if they would like to 
8 update their voter registration address with 
9 the new address, and it's either a yes or no 

10 answer.
11        Q.  Does it happen regardless of 
12 whether the applicant is already registered to 
13 vote?
14        A.  Yes.
15        Q.  So in theory, if you are not 
16 registered to vote, you could register to vote 
17 at that point?
18        A.  Yes.
19        Q.  Those applicants will also see the 
20 same form, the voter declaration page that 
21 is -- that you brought with you today?
22        A.  Correct, if they answer yes to the 
23 question.

Page 27

1        Q.  Could you describe what ALEA does 
2 to assist applicants with voter registration 
3 questions, if any?
4        A.  We forward them to the local voter 
5 registration office, registrar's office.
6        Q.  So if they're asking those 
7 questions in person while they are in front of 
8 the examiner, what happens then?
9        A.  We tell them we don't have that 

10 information, they need to contact the voter 
11 registration office.
12        Q.  That is the local office of their 
13 county of residence?
14        A.  Yes.
15        Q.  So is there a written policy on 
16 that point, that employees of the ALEA 
17 driver's license offices should forward all 
18 questions regarding voter registration to -- 
19 refer them to the local voter registrar 
20 office?
21        A.  No.
22        Q.  Are there any instructions given to 
23 employees that that's how they should respond?

Page 28

1        A.  No.
2        Q.  Is there an unwritten policy?
3        A.  There's no unwritten policy.  We 
4 don't deal with voter registration other than 
5 what's automated in the system.  So we don't 
6 have those answers.
7        Q.  So how could -- how would an 
8 employee know that the board of registrar 
9 office is the place that they should refer 

10 those questions to?
11        A.  Because in the years past when we 
12 had voter registration cards, we provided them 
13 to the applicant and told them if you have any 
14 questions talk to the voter registration 
15 office.
16        Q.  So that's been the practice of 
17 driver's license offices with regards to voter 
18 registration questions?
19        A.  Yes.
20        Q.  And that is starting from before 
21 you had an automated system that popped up 
22 whenever the conditions were met?
23        A.  Correct.

Page 29

1        Q.  When did ALEA switch over to that 
2 system where you don't have any paper forms?
3        A.  I believe it was 2017.
4        Q.  And prior to the switch, what do -- 
5 what forms did ALEA provide to the driver's 
6 license applicants?
7        A.  It was a voter registration card.
8        Q.  And it was the same card that would 
9 be available at voter registration offices?

10        A.  Correct.  That's who provided them.
11        Q.  We'll actually go ahead and mark 
12 the voter declaration form as an exhibit now.  
13 This is the same voter registration form that 
14 the witness and counsel brought with them 
15 today as responsive to the subpoena that was 
16 issued to ALEA.
17            (Plaintiff's Exhibit Number 2 was 
18            marked for identification.  A copy 
19            is attached.)
20            MS. MESSICK:  For the record, he 
21 said might conceivably possibly may be 
22 responsive.  I think it's obvious it's not 
23 responsive to the subpoena.
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1            MR. ROBINSON:  For the record, to 
2 reiterate, this was approved by the United 
3 States Department of Justice Voter 
4 Registration Section.
5 BY MS. YUN:
6        Q.  Do you also process forms for 
7 renewal or duplicate license for drivers 
8 temporarily out of state?
9        A.  Yes.

10        Q.  I'm now handing you what's being 
11 marked as Exhibit 3.
12            (Plaintiff's Exhibit Number 3 was 
13            marked for identification.  A copy 
14            is attached.)
15        Q.  Does this form -- is this the form 
16 that would be utilized to process that 
17 request?
18        A.  Yes.
19        Q.  And that form also has a section 
20 that is used for voter registration, correct?
21        A.  Correct.
22        Q.  And the voter declaration part on 
23 the second page is the same as what the voter 

Page 31

1 declaration form of Exhibit 2 -- what the 
2 voter declaration document has is the same as 
3 page 2 of this form DL 100, Exhibit 2 -- I 
4 mean, Exhibit 3?  
5        A.  That's correct.
6        Q.  These applications are accepted 
7 only by mail or do you also have an 
8 electronic -- 
9        A.  Only by mail.

10        Q.  Do you ever accept them in person?
11        A.  Yes, but if they are out of state 
12 it's kind of hard to do.
13        Q.  Do ALEA offices provide what 
14 voter -- what the requirements are for voter 
15 registration to applicants other than 
16 providing them with the voter registration 
17 form?
18        A.  No.
19        Q.  What are the goals, if any, to ALEA 
20 with regard to voter registration?
21        A.  Opportunity for them to register at 
22 the time of issuance of an ID card or driver's 
23 license.

Page 32

1        Q.  Has ALEA been working with the 
2 Secretary of State Office to increase voter 
3 registrations at ALEA offices?
4            MS. MESSICK:  Objection.  Scope.
5        A.  Under the lawsuit through DOJ, 
6 we've updated the system to provide them that 
7 opportunity.
8        Q.  When you say updated the system, 
9 you mean switching over to the electronic 

10 automated system?
11        A.  Yes, that's correct.
12        Q.  What are ALEA's obligations under 
13 the National Voter Registration Act?
14            MS. MESSICK:  Objection to scope.  
15 Also you're asking her what a federal law 
16 requires.  She's not a lawyer.
17        Q.  You can go ahead and answer.  
18        A.  What was the question again?  
19            MR. ROBINSON:  If you know.
20        A.  Do I know?  I don't know what's 
21 required for voter registration.
22        Q.  Could you describe any steps that 
23 ALEA has taken to comply with the National 

Page 33

1 Voter Registration Act?
2            MS. MESSICK:  Objection.  Scope.
3        A.  Update --
4            MS. MESSICK:  I'm sorry.  I'm 
5 sorry.  And also, again, it calls for her to 
6 have an understanding of the federal law.  The 
7 subpoena asks her to talk about what happens 
8 in ALEA offices, not whether it complies with 
9 federal law or in what way it complies with 

10 that law.
11        Q.  You can answer.  
12            MR. ROBINSON:  But it's -- it's 
13 outside the scope of the subpoena.  So it's 
14 going to be her opinion.  It's not binding on 
15 the Agency.
16            MS. MESSICK:  We agree with that 
17 completely.
18        Q.  You can answer.  
19        A.  We -- through the lawsuit with DOJ, 
20 we updated the system to provide that 
21 opportunity for them to register to vote.
22        Q.  Could you explain your 
23 interactions -- ALEA's interactions, if any, 
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Page 34

1 with the Secretary of State Office with 
2 regards to voter registration services?
3            MS. MESSICK:  Again, it's outside 
4 the scope, and I don't see how any of it's 
5 relevant.  It's private.
6            MS. YUN:  I would just like to note 
7 for the record that the subpoena -- the first 
8 topic under the subpoena is voter registration 
9 at ALEA driver's license offices.  

10            MS. MESSICK:  You're asking about 
11 another state agency now.
12 BY MS. YUN:
13        Q.  Do you understand the question?  
14 Should I read the question again?
15        A.  Yes, please.
16        Q.  Could you explain your interactions 
17 with the Secretary of State Office with 
18 regards to voter registration services, if 
19 any?  And your as in ALEA's interactions, not 
20 you in your personal capacity.
21        A.  ALEA takes --
22            MS. MESSICK:  Well, then I object 
23 again to the scope.

Page 35

1            MR. ROBINSON:  Same objection.
2        A.  ALEA takes the information.  If 
3 they say they would like to register to vote, 
4 then we transfer that information to the 
5 appropriate authority for voter registration 
6 for them to determine if they're eligible.
7        Q.  So do you have any interactions 
8 with the Secretary of State Office, the Office 
9 of the Secretary of State?

10        A.  Personally?  
11        Q.  Does ALEA -- does the driver's 
12 license division have any interactions with 
13 the Secretary of State office with regards to 
14 voter registration rather than forwarding 
15 the -- 
16        A.  The data?  
17        Q.  -- the data?  
18        A.  No.
19        Q.  So you do not receive any guidance 
20 with regards to your practices from the 
21 Secretary of State Office?
22        A.  No.
23            MS. MESSICK:  Objection.  Scope.

Page 36

1        Q.  Do you receive any communication 
2 from the Office of the Secretary of State with 
3 regard to voter registration?
4            MS. MESSICK:  Objection.  Scope.
5        Q.  I would like to note it is within 
6 scope, but you can answer.
7        A.  No.  The only time we receive any 
8 information from them is when someone has -- 
9 in the license commissioner offices there has 

10 been occasion where they would erroneously 
11 register someone to vote.  And then the 
12 Secretary of State's office would call me, and 
13 we would identify which office did it and, you 
14 know, try to guide them not to -- to ask the 
15 right question at the time of issuance.  So --
16        Q.  Just to clarify, you said that's 
17 when -- that's not an ALEA office.  That's a 
18 driver's license commission?
19        A.  It could be either/or, but in the 
20 past it's been a probate or license 
21 commissioner office who has --
22        Q.  So you would go back to them and 
23 say we received this communication from the 

Page 37

1 Secretary of State Office, we need to fix it?
2        A.  (Witness nods.)
3        Q.  Would you please say --
4        A.  Yes.
5        Q.  Are these to fix one error or are 
6 these to let them know that that was wrong and 
7 therefore you should be sure to not do it 
8 again?
9            MR. ROBINSON:  Objection.  It's 

10 outside the scope.
11            MS. MESSICK:  Objection.  It's 
12 outside the scope.
13        A.  It would be to tell them this was 
14 wrong, please don't let it happen again.
15        Q.  And that is directed specifically 
16 at only that office?
17        A.  The office that made the mistake, 
18 yes.
19        Q.  Could you give us some examples of 
20 what kind of mistakes these have been?
21            MR. ROBINSON:  Outside the scope.
22            MS. MESSICK:  Objection.  
23 Relevance.
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1        A.  When someone changes their address 
2 and they did not wish to register to vote but 
3 the person operating the issuance system 
4 marked yes.
5        Q.  Any other examples?
6        A.  No.
7            MS. MESSICK:  Same objection.
8        Q.  Were there any other communications 
9 that you -- that ALEA -- your division would 

10 receive other than what you just described in 
11 terms of mistakes made in the process of 
12 sending information over for voter 
13 registration?  
14            MS. MESSICK:  Objection.  Scope and 
15 relevance.
16        A.  No.
17        Q.  So the only times when you receive 
18 communication from the Secretary of State 
19 Office is when there are discreet mistakes 
20 being made to a form and then you notify that 
21 office regarding the mistake.  Is that -- is 
22 that a fair representation of your testimony 
23 today?

Page 39

1            MS. MESSICK:  Objection.  Scope, 
2 relevance, asked and answered.
3            MR. ROBINSON:  Yeah, objection.  
4 Scope, relevance, and asked and answered.
5        A.  Yes.
6        Q.  Is ALEA aware of the definition of 
7 Moral Turpitude Act of 2017 also known as HB 
8 282 or House Bill 282?
9        A.  Yes.

10        Q.  What is the Agency's understanding 
11 of the effect of that law?
12        A.  It deals with felony voter rights.
13        Q.  Does ALEA understand the law to 
14 affect voter eligibility?
15        A.  Yes.
16        Q.  Was that understanding communicated 
17 to driver's license offices or their 
18 employees?
19        A.  No.  I didn't have any 
20 understanding of this until I received the 
21 subpoena.
22        Q.  And that was within the last month 
23 or so?

Page 40

1        A.  That's correct.
2        Q.  So ALEA did not send out any 
3 communication to the driver's license offices 
4 or their employees regarding the passage of 
5 this law, HB 282, correct?
6        A.  Correct, we did not.
7        Q.  Was there any discussion on the 
8 effect of HB 282 on the voter registration 
9 within the Agency?

10            MS. MESSICK:  Objection.  Scope.  I 
11 would say any answer is limited to her 
12 personal knowledge, not the Agency.
13            MR. ROBINSON:  Same objection.
14        Q.  Was there any discussion that ALEA 
15 had with regard to HB 282 with the Office of 
16 the Secretary of State?
17            MS. MESSICK:  Objection.  Scope.
18        Q.  I would just like to note it is 
19 within scope under the second topic.  You can 
20 answer.
21            MS. MESSICK:  We disagree.  She may 
22 answer with her personal knowledge and not on 
23 behalf of the Agency.

Page 41

1        A.  No, there was no discussion.
2        Q.  So is it fair to say that you did 
3 not receive any instructions from the 
4 Secretary of State Office regarding what 
5 disqualifying felony convictions are for voter 
6 eligibility?
7            MS. MESSICK:  Asked and answer.
8        Q.  You may answer.  
9        A.  That is correct.  We did not 

10 receive any information from the Secretary of 
11 State's Office.
12        Q.  So any -- just to be clear, any 
13 information, meaning there was no guidance 
14 from the Secretary of State's Office, correct?
15            MS. MESSICK:  Objection.  Asked and 
16 answered.
17        A.  That is correct.
18        Q.  And no formal or informal 
19 communications from the office?
20            MS. MESSICK:  Objection.  Asked and 
21 answered.
22        Q.  Of the Secretary of State's Office?
23        A.  That is correct.
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1        Q.  Could you describe any 
2 instructions, if any, that ALEA gave to its 
3 employees regarding disqualifying felony 
4 convictions after HB 272 passed -- 282 passed?
5        A.  There were no -- no documents 
6 regarding the passage of 282 provided or 
7 instructions provided to ALEA employees.
8        Q.  Do driver's license offices have 
9 the list of felonies that are now considered 

10 disqualifying felony convictions?
11        A.  No.
12        Q.  Were there any public announcements 
13 with regards to voter eligibility that ALEA 
14 issued after HB 282 passed?
15        A.  No.
16        Q.  How about press releases?
17        A.  Through ALEA?  
18        Q.  Yes.  
19        A.  No.
20        Q.  There were no official statements 
21 from ALEA, right?
22        A.  No.
23        Q.  And no public guidance materials 

Page 43

1 like posters or signs that were to be posted 
2 within the office -- within the driver's 
3 license office; is that correct?
4        A.  Correct.
5        Q.  Are there any training that is 
6 given to ALEA employees with regards to voter 
7 eligibility?
8        A.  No.
9        Q.  So there is no training given to 

10 ALEA employees with regards to what counts as 
11 a disqualifying felony conviction, correct?
12        A.  Correct.
13        Q.  Are there any materials that ALEA 
14 provides to any applicants regarding voter 
15 eligibility after HB 282 passed?
16        A.  No.
17        Q.  And ALEA does not provide a list of 
18 felonies that are now considered disqualifying 
19 felony convictions under HB 282, correct?
20        A.  Correct.
21        Q.  You stated earlier today that you 
22 if an applicant is standing in front of the 
23 examiner and a question pops up that you 

Page 44

1 should ask this person whether they would like 
2 to register to vote and if they say yes and 
3 they have any questions, you say that it is 
4 routine practice for them to just refer those 
5 questions -- refer the applicant to the voter 
6 registration office.  Was that the case before 
7 HB 282 passed also?
8        A.  Yes.
9        Q.  And you know that to be the case at 

10 least since 2012 which is when you started 
11 working in the division, correct?
12            MS. MESSICK:  Objection.  Scope.
13        A.  Correct.
14        Q.  How do you -- are there any -- 
15 strike that.  When an applicant comes into the 
16 office they are standing there in front of the 
17 examiner.  If they have questions about 
18 anything regarding their eligibility for a 
19 form of ID, how does the examiner answer that 
20 question?
21            MS. MESSICK:  Object to the form.  
22 Also that's incredibly vague.  
23            MR. ROBINSON:  Same objection --

Page 45

1            MS. MESSICK:  I'm sorry.  I think I 
2 said object to the form.  It's irrelevant.  
3 It's outside the scope and it's vague.
4 BY MS. YUN:
5        Q.  Do you understand my question?
6        A.  You're asking if they have a 
7 question about issuance of an ID?  
8        Q.  About their eligibility for an ID, 
9 whether it's a driver's license or a 

10 nondriver's license ID.
11        A.  No.  They are trained on that.
12        Q.  Do you have any written guidance 
13 material on that?
14        A.  Yes.
15            MS. MESSICK:  I'm sorry.  Objection 
16 to scope and relevance.
17        Q.  And are there any written materials 
18 that they can reference at the desk when they 
19 are asked those questions, the examiners?
20            MR. ROBINSON:  Objection.  Scope 
21 and relevance.
22            MS. MESSICK:  Objection.  Scope and 
23 relevance.
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1        A.  It may not be at their desk, but 
2 they go through forty hours of training on 
3 what documents are required for a driver's 
4 license or ID card.  So it's -- if they are a 
5 good examiner, it's committed to memory.
6        Q.  And that forty-hour training is 
7 when they first started working at the office 
8 or is it periodic?
9            MS. MESSICK:  Objection.  Scope and 

10 relevance.
11            MR. ROBINSON:  Same objections.
12        A.  It's upon hiring, and then we have 
13 retraining annually.
14        Q.  And if any of those requirements 
15 change, how are those changes communicated to 
16 the employees?
17            MS. MESSICK:  Objection.  Scope and 
18 relevance.
19            MR. ROBINSON:  Objection.  Scope 
20 and relevance.
21        A.  In writing.
22            MS. YUN:  I think we are just about 
23 done, but we would like to take a five-minute 

Page 47

1 break just to -- just so that we have an 
2 opportunity to confer.
3            MS. MESSICK:  Great.  Thank you.
4            (Break taken.)
5            MS. YUN:  We have no further 
6 questions at this time.
7            MS. MESSICK:  We have no questions.  
8 All right.  Thank you, everybody. 
9            

10            (The deposition of CHIEF DEENA 
11            PREGNO, concluded on March 25, 
12            2019, at 12:25 p.m.)
13          FURTHER DEPONENT SAITH NOT
14                         
15                       
16                       
17                       
18                       
19                       
20                       
21                       
22                       
23                       
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1            REPORTER'S CERTIFICATE

2 STATE OF ALABAMA  )

3 JEFFERSON COUNTY  )

4            I, Elaine Scott, Licensed Court 

5 Reporter and Commissioner for the State of 

6 Alabama at Large, hereby certify that on March 

7 25, 2019, I reported the deposition of CHIEF 

8 DEENA PREGNO, who was first duly sworn or 

9 affirmed to speak the truth in the matter of 

10 the foregoing cause, and that pages 1 through 

11 48 contain a true and accurate transcription 

12 of the examination of said witness by counsel 

13 for the parties set out herein.

14            I further certify that I am neither 

15 of kin nor of counsel to any of the parties to 

16 said cause nor in any manner interested in the 

17 results thereof.

18     ___________________________

19     ELAINE SCOTT, Court Reporter 

20     and Commissioner for the State 

21     of Alabama at Large, 

22     CCR License No. 354, Expires 9/30/19
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IN THE I.INITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA

NORTHERN DIVISION

Treva Thompson, Timothy Lanier,
Pamela Krg, Darius Gamble,
and Greater Birmingham Ministries,

Plaintiffs,

John H. Merrill, in his official capacity
as Secretary of State, James Snipes, III, in
his official capacity as Chair of the
Montgomery County Board of Registrars,
and Leigh Gwathney, in her official
capacity as Chair of the Board of Pardons
and Paroles,

Civil Action No.
2:16-cv-783-ECM-SMD

Defendants.

Tnrno DncI,lnlrrox or Cr,.q.y S. HBr,N{s

1. My name is Clay S. Helms. I am the Deputy Chief of Staff and Director of

Elections for the Alabama Secretary of State's Office. I am over the age of 19, and the facts I have

set out below are based upon my personal knowledge, the records of the Alabama Secretary of

State's Office maintained in the ordinary course of business, or documents issued to the public by

Alabama govemmental agencies.

2. Attached hereto as Exhibit A is a PDF of an educational poster that explains which

felonies are disenfranchising in Alabama (pursuant to Ala. Code $ 17-3-30.1(c)) and how a felon

who has lost his voting rights may be able to have his rights restored. The physical version of the

poster is l7 inches by 1 1 inches.

3. This poster was revised earlier this year. In past years, the Alabama Board of

Pardons and Paroles has provided our office with a supply of posters, most of which we redistribute
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to the Boards of Registrars throughout the State. This year, our office is also distributing the poster

to other State offices involved in voter registration, and we have agreed to pay up to $300 for the

increased production costs associated with this broader distribution.

4. The Alabama Board of Pardons and Paroles delivered some of the new posters to

the Secretary of State's warehouse earlier this month for our office to distribute. From that stock,

the Alabama Law Enforcement Agency has picked up 200 posters, the Department of Human

Resources has picked up 70 posters, the Alabama Medicaid Agency has picked up 22 posters, and

the Alabama Department of Public Health has picked up 140 posters. We have asked that these

agencies distribute the posters to their offices (and, in the case of ALEA, to the county offices

providing driver license services) throughout the State. Additionally, the Secretary of State's

Office has mailed posters to each Board of Registrars' office throughout the State.

,&r.*

Pursuant to 28 U.S.C . 5 1746,I declare under penalty of perjury that the foregoing is true

and correct.

Executed on September 29,2020.

Deputy Chief of Staff
Director of Elections
Alabama Secretary of State's Office

Clay S. Helms
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Exhibit A
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