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PLAINTIFF’S MOTION FOR TEMPORARY INJUNCTION

Plaintifs Alan Schintzius, Antwanette Brown, Annquinnette Kenney, Korvel Mabry,
Phillip Ricks, Sharon Smith and Chevis Warren, by counsel, hereby move the Court, pursuant to
Virginia Code §8.01-620, e seq., for entry of a temporary injunction thereby enjoining
Defendants from finalizing the list of candidates running for the Mayor in the City of Richmond
on the General Election Ballot until such time as Defendant’s, City Registrar and the Richmond
Electoral Board, provide Schintzius with a due process review and hearing required concerning
his disqualification from the ballot and the disqualifications of the signatures of plaintiffs. The
grounds for this Motion will be fully explained in a supporting memorandum to be filed by

Plaintiffs.

Respectfully Submitted
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Joseph D. Morrissey

Morrissey & Goldman, LLC

605 E. Nine Mile Road

Highland Springs, Virginia 23075
804-737-1626 Telephone
804-737-1671 Fax



CERTIFICATE

I hereby certify that on this 23rd day of August 2016, a true and exact copy of the foregoing
Motion for Temporary Injunction was hand delivered to the following:

J. Kirk Showalter, General Registrar for the City of Richmond

C. Starlet Stevens, Chairman of the Richmond Electoral Board

Cecila A. B. Dabney, Secretary of the Richmond Electoral Board

Ophelia Daniels, Vice Chairman of the Richmond Electoral Board

James Alcorn, Chairman, Virginia State Board of Elections

Clara Belle Wheeler, Vice Chairman, Virginia State Board of Elections

Singleton B. McAllister, Esq., Secretary of the Virginia State Board of Elections

Edgardo Cortes, Commissioner, Department of Elections

PR

J ose@ l\/’om\s)sey




VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND

ALAN SCHINTZIUS
Antwanette Brown,
Annquinnette Kenney,
Korvel Mabry,

Phillip Ricks,

Sharon Smith,

Chevis Warren,

Plaintiffs,
V.

J. KIRK SHOWALTER,

General Registrar for the City of Richmond,

C. Starlet Stevens,

Chairman of the Richmond Electoral Board,
Cecila A. B. Dabney,

Secretary of the Richmond Electoral Board,
Ophelia Daniels

Vice-Chairman of the Richmond Electoral Board
James Alcorn

Chairman, Virginia State Board of Elections;

, Clara Belle Wheeler

Vice-Chairman, Virginia State Board of Elections;
Singleton B. McAllister, Esq.

Secretary, Virginia State Board of Elections,
and,

Edgardo Cortes

Commissioner, Department of Elections

Defendants.

vvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvv

PLAINTIFFS MEMORANDUM IN SUPPORT OF
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Plaintiffs J Alan Schintzius (“Schintzius™), along with Plaintiffs Antwanette Brown
(“Brown”), Annquinnette Kenney (“Kenney”), Korvel Marby (“Mabry”), Phillip Ricks
(“Ricks”), Sharon Smith (“Smith”), and Chevis Warren (“Warren”), (the last six collectively the

“Signatory Plaintiffs”), by counsel, request this Court issue a temporary injunction requiring

Defendants to provide the due_process review required by the U.S. Constitution along with the
Constitution of Virginia when the highly protected and important rights of political speech, ballot
access, and candidate petitions and the right of association are at issue in matter before a
government agency when such agency is acting under the color of state law. Defendants are
relying on a process fueled by arbitrary and capricious actions, involving suspect interpretation
and application of constitutional provisions, statutes and regulations, along with setting deadlines
adverse to the exercise of important constitutional rights. Because of Defendants insistence on
such a flawed process, the Signatory Plaintiffs have had their valid petition signatures
disqualified, thereby denying their constitutionally protected rights and in turn resulting in
Schintzius being denied of the constitutional right he earned to be listed on the November 8,
2016 general election ballot inasmuch as he met the qualifications for such ballot inclusion set by

Virginia law.

Accordingly, Defendants should be enjoined from relying on such a flawed process,
and furthermore enjoined from finalizing the election ballot until they provide the due process
review required by the constitutional law of the United States and the Commonwealth consistent
with applicable other laws. Indeed had defendants merely expended a de minimus amount of

time examining what they knew or should have known would be probative likely dispositive
evidence in their sole possession or readily available to them — which they knew or should have

known was not made available to Schintzius — they would have realized Schintzius had earned



the right to be on the ballot.

I. INTRODUCTION
This action is brought in order to enjoin Defendants’ from using an
unconstitutional State policy and to require Defendants to provide Plaintiffs with the basic due
process review regarding their decision to reject Schintzius petition to be placed on the ballot for
the November 8, 2012 general election specifically the contest for the Office of Mayor of the
City of Richmond.
On June 21, 2016, the General Registrar of the City of Richmond

(“Registrar”) sent Schintzius a late night email concerning the signatures on his petitions
submitted by the June 14™ deadline. The email informed him that his petitions had been deemed
not to satisfy — in one specific aspect — the required number of signatures of qualified voters
required by state law for him to have earned the right to be included on the November
general election ballot. While Schintzius had satisfied the requirement for getting 500 signatures
of qualified voters citywide, he had solely failed to get the 50 signatures required in each of the
Richmond’s 9 council districts. The email said Schintzius had failed to submit the necessary 50
signatures needed from the Eighth District. In that district, he was deemed to have only
submitted 43 signatures of qualified voters. Thus no matter his success elsewhere, solely
missing the required number of 50 in the 8" disqualified him from the general election ballot.

Having only 43 meant he had fallen 7 short. However, in considerable
measure due to a 2012 case in Richmond Circuit Court involving a mayoral candidate then
wrongly disqualified by these same institutional defendants [back then the Department of

Elections had not been singled out in the statute and as now, it remains under the State



Board of Elections] from the ballot, the 2013 Session of the General Assembly added a new
provision to § 24.2-506 of the Code of Virginia, (“Va. Code”) 1950, as amended.

The new Va. Code § 24.2-506(C) gave a candidate disqualified from the
ballot on account of submitting an insufficient signatures of qualified voters the right to a limited
appeal to challenge one aspect of this disqualification. While this statute merely says the
“consideration of appeal shall be limited to whether or the signatures on the petitions that were
filed were reasonably rejected”, the SBE has interpreted this to mean the candidate “bears the
burden of proof in establishing that a sufficient number of signatures of qualified voters were
timely provide.” 1VAC20-30(G).

This is a subtle but potentially fundamental difference. But under any
standard, a rejection can’t be reasonable if it can be shown the REB — but not Schintzius — had
access to probative evidence in the possession of the government that would have likely shown
the rejection unreasonable: but the REB refused to consider it. This is unreasonable and a
violation of due process for a government entity to refuse to consider such probative evidence
especially if it can be shown such probative evidence is in the sole possession of its appointee -
the Registrar — Brisco v. Kusper, 435 F. 2d 1046 (7‘“. Cir. 1970).

In terms of the scope of the limited review, the SBE GREBook guidance book
for local registrars and local election boards, consistent with the plain meaning of the statute,
correctly says the “scope of the appeal is solely on his invalidated petition signatures...[and] the
candidate is not permitted to expand the appeal beyond the adjudication of invalid signatures.”
GREBook § 10.3.6.

The June 21 email set 9:00AM on June 27" as the mandatory deadline

by which Schintzius had to formally file for the limited appeal hearing created by the statute.



Schintzius did in fact file for the appeal on or about that time as instructed. The email also said
Schintzius would have to file his written evidence by the same Monday morning deadline.
Schintzius likewise filed on this date. The instant matter is therefore the first case under this new
statutory provision as regards a candidate for Mayor of Richmond. Upon information and belief,
it is also the first case for any office in Richmond under this statutory addition. The State Board
of Elections (“SBE"), pursuant to the statute, also promulgated regulations 1VAC20-50-30 and
1VAC20-60-20, addressing the new appeal process and signature disqualification respectively.

However, Va. Code § 24.2-506(C) clearly states the “candidate may
appeal...within five calendar days of the issuance of the notice of disqualification.” Va. Code §
1-210 provides the formula to calculate the “5 calendar day” period in the instant matter. § 24.2-
506(C) additionally instructs the SBE to develop uniform procedures for the “conduct of the
appeal” consistent with the new statutory provision.

As Plaintiffs have demonstrated in their complaint, Defendants, contrary
to due process, acting arbitrarily and capriciously, denied Schintzius the time provided by law to
gather the evidence the government said would be requiréd of him to prove his case. Moreover,
in an even more blatant denial of due process, the government officials in charge of the hearing —
the members of the REB - refused to consider crucial probative evidence, likely to be
determinative, in the sole possession of the Registrar, their appointee and at all times required
. to carry out “duties” proscribed by the electoral § 24.2-114 (18). Moreover, the REB knew or
should have known this evidence was not made available to Schintzius. Finally the REB hearing
process had the Registrar as the de facto chief witness against Schintzius, yet didn’t allow
Schintzius to have access to this potential crucial evidence, namely the signatures on the

registration materials filed by all the Plaintiffs in this case and those others similarly situated



with the Registrar upon becoming a voter in Richmond. Such denial violates due process. Brisco,
supra. Indeed the REB followed the Registrar’s recommendation and affirmed the previous
disqualification of Schintzius from the ballot although agreeing with the Registrar to count an
additional 3 signatures previously disqualified. But since this still left the count at 46, Schintzius
remained disqualified from the ballot having fallen below the 50 minimum signatures of
qualified voters required in the Eighth District. Accordingly, Defendants failure to provide the
due process review required by the U.S. Constitution, further compounded by the failure of the
Defendants to adhere to the strictures of state law and regulation when dealing with these
protected rights, threatens the integrity of the upcoming City of Richmond Mayoral contest.
Because of the rapidly developing statutory deadline for the printing of the general election
ballot, Plaintiffs seek a temporary injunction enjoining Defendants’ from printing this ballot until
they have provided the basic due process review consistent with the constitutional commands as
amplified by state law.

This is consistent with the action taken by this Richmond Circuit Court in

2012.

II. BACKGROUND

A. The Parties

Plaintiff Schintzius is an independent candidate for mayor in the City of
Richmond who has been denied the right to appear on the ballot. Plaintiffs Brown, Kenney,
Ricks, Mabry, Smith, and Warren were at all times citizens of the United States and citizens of
the Commonwealth of Virginia, all easily found on the Virginia voter registration system where

they are listed in active status, all with “registration addresses” associated with their name on the



system. These “registration addresses” are in the 8" council district. As demanded by the state-
mandated petition form, the Plaintiffs all truthfully gave the requested “residence address” in the
column entitled “residence addresses.” There is no column for “registration addresses™ on the
state petition form. The petition also required they date the petition to show the signature had
been collected within the appropriate statutory window. All signatures were collected in a timely
fashion. Thus the Plaintiffs completed, truthfully and on time, all the petition requirements as
defined state, making them “qualified voters” for signing and their signatures counted. Va. Code
§ 24.2-101, 506(A). Their signatures were however all disqualified, leading to Schintzius’ being
denied a spot on the ballot.

Defendant J. Kirk Showalter (“Showalter” or “Registrar”) is the General
Registrar for the City of Richmond. Showalter is responsible for verifying petitions of candidates
for office in Richmond and must submit the results of her verification to the Richmond Electoral
Board (“REB”). Defendants Stevens, Daniels and Dabney are respectively the Chair, the Vice-
Chair and Secretary of the REB. The REB is responsible for appointing and removing the
Registrar and for conducting elections. Va. Code § 24.2-109. REB also reviews the Registrar’s
performance. § 24.2-109.1. The REB additionally has the authority to assign the Registrar duties
to insure the accuracy and fairness of any action carried out by her office. Va. Code § 24.2-114
(18).

Defendants James Alcorn, Clara Wheeler and Singleton McAllister are
respectively the Chair, Vice-Chair and Secretary of the State Board of Elections (“SBE™). The
SBE is the chief election authority in Virginia, and responsible for the administration of state

laws affecting voting, petition signing and for assuring that the elective process in the



Commonwealth is conducted in accordance with the law. Id. § 24.2-102-103. The SBE is
charged as follows:

The State Board, through the Department of Elections, shall

supervise and coordinate the work of ...electoral boards and of

the Registrars....It shall make rules and regulations and issue instructions

and provide information consistent with the election laws ...1o the electoral
boards and registrars to promote the proper administration of election laws.

Va. Code § 24.2-103(A).

Defendant Edgardo Cortes is the Commissioner of the Department of
Elections. The SBE works through the Department of Elections to coordinate their work with
local registrars and election boards.

The SBE’s guidance documents state the SBE, through the Department of
Elections, is responsible for “(v)erify(ing)accuracy of electoral boards; candidate certifications.”
SBE GREBook § 10.2.2. Local registrars and electoral boards work in concern with — and under
the supervision of — the SBE. In accordance with its statutorily mandated duties generally and §
24.2-506(C specifically, the SBE promulgated state regulation 1VAC20-50-30 relating to the
conduct of the appeal hearing held on June 30" and state regulation 1VAC20-60-20 discussing
matters directly relating the acceptance or disqualification of a petition signature. In addition, the
GREBook discusses matters relating to acceptance or disqualification of petitions or petition
signatures. GREBook § 10.2.5-10. The GREBook also addresses how candidates are to be
notified for having been disqualified for allegedly failing to submit a sufficient number of
signatures from qualified voters and what happens next in terms of a possible appeal hearing.
GREBook§ 10.3.5-8.

B. Requirements for Qualification as an Independent Candidate for Mayor.



In addition to compliance with Chapter 5 of Title 24.2 of the Code of Virginia,
persons seeking to be placed on the ballot for mayor must “file with their declaration of
candidacy a petition containing a minimum of 500 signatures of qualifier voters of the city, to
include at least 50 qualified voters from each of the nine election districts.” City Charter §
3.01.1. Pursuant to § 24.2-507(1), petitions to qualify for the general election ballot must be
submitted by the second Tuesday in June. Schintzius timely met this June 14™ filing date for
petitions and other documents required to be filed by a candidate seeking a place on the ballot for
Mayor.

C. Rejection of Schintzius’ Petition Signatures

The June 21* email acknowledges that Schintzius had filed his petitions and other
paperwork by the required due date. It further said these petitions had been found to have 670
signatures of qualified voters spread out across the city, more than enough to satisfy the citywide
requirement in the City Charter. However, 50 signatures of qualified voters also required in each
of the city’s nine council districts. City Charter § 3.01.1 As previously indicated, the June 21
email said the initial review conducted by the Registrar’s office had found sufficient signatures
in all districts except one: only 43 acceptable signatures were found for the 8™ district. This 7
signature deficit therefore disqualified Schintzius from the ballot. In making this determination,
the signatures of Brown, Kenney, Mabry, Ricks, Smith and Warren, among others, had been
disqualified and thus not counted even though they had accurately followed the instructions on
the state-mandated petition form (a copy of the petitions are attached as Exhibit A).

The June 21 email further informed Schintzius of his right, as a candidate
disqualified from the ballot on account of insufficient signatures, to appeal this disqualification

to the REB. The email set out certain mandatory requirements, procedural and evidentiary, that



Schintzius would be required to meet by no later than 9:00AM on June 27", It further said June
30™ had been set for any hearing at the time and place provided, should Schintzius file a formal
request for the limited hearing afforded by state law.

Schintzius did file for the limited hearing on at or about the June 27" deadline.
He further filed at the same time, as required by the email, the particular “written evidence”
demanded by the REB to support his claims.

The REB, assisted by the Registrar, met on June 30" as scheduled. As
previously noted, Va. Code § 24.2-506(C) says the “consideration on appeal shall be limited to
whether or not the signatures on the petitions that were filed were reasonably rejected according
to the requirements of this title and the uniform standards approved by the State Board for review
of petitions.” Id. (Emphasis added).

The REB didn’t allow any new evidence discovered after the 9:00 AM June
27" deadline to be presented at the hearing. The REB further adopted the recommendations of
the Registrar at all times, and upon information and belief, did not perform any of the due
diligence or independent review of the evidence readily available to them in order to determine
whether the Registrar had made mistakes in disqualifying a signature (a copy of the Registrar’s
written explanation for the recommendations are included in exhibit B). The definition of
“reasonably rejected” is not found in Va. Code § 24.2-506C, or anywhere else in Title 24.2, the
election law section, of the Code of Virginia.

However the SBE regulation written pursuant to Va. Code. § 24.2-506(C)
says “(t)he candidate bears the burden of proof in establishing that a sufficient number of
signatures from qualified voters were timely provided.” 1VAC20-50-30(G). The SBE’s

GREBook, containing general guidance for on procedural and evidentiary matters for local



registrars and electoral board, says the “candidate bears the burden of proof in establishing
sufficient evidence to overturn a disqualification decision.” § 10.3.6. It further says “(the scope
of the appeal is solely on his invalidated signatures. The candidate is not permitted to expand the
appeal beyond the adjudication of invalid signatures.” § 10.3.6.

Therefore the limited hearing provided Schintzius did not allow him to raise
any of the constitutional or other legal issues herein cited and addressed by the Plaintiff’s
complaint nor this application for a temporary injunction. Moreover, despite imposing on
Schintzius the burden of proof, he wasn’t allowed at the June 30" hearing to introduce any
evidence not submitted by the June 27" morning deadline or even point out that the REB actually
had in its possession, or readily available to it at all times since June 14™, probative crucial
evidence likely to show his disqualification had resulted from the unreasonable disqualification
of signatures contrary to the standard in Va. Code § 24.2-506(C).

Schintzius did request the REB not to rule on the June 30" and extend the
time to ensure the right decision was made. The REB refused.

The REB made its ruling on June 30", Three (3) previously disqualified
signatures were counted upon the recommendation of the Registrar based on the evidence
submitted by Schintzius. This now gave Schintzius a total of 46 (the 43 initially accepted and
now 3 more accepted at the hearing) signatures of qualified voters. Having therefore found him
still 4 short of the 50 threshold, they reaffirmed the decision to disqualify him from the ballot.
They evidentially decided he had not carried the burden of proof assigned him by the SBE
regulation. However, considering the REB’s evidentiary rules, and the failure to review the

probative, crucial and likely dispositive evidence in the sole possession of the Registrar — their



appointee — it is clearly not a reasonable exercise of governmental authority when highly
protected constitutional rights are at issue.

§ 24.2-506(C) says the REB’s decision “shall be final and not subject to
further appeal.” 1VAC20-50-30 is to the same effect saying that “(a)ll determinations of the
board before which the appeal is being heard shall be considered final and not subject to further
appeal.” In the same vein, the “(t)he outcome of the appeal is final and not subject further
challenge” declares GREBook § 10.3.6.

Accordingly, at no time, did the serious matters of constitutional and
statutory law, involving protected rights including those protected by the 1% and 14"
Amendments to the U.S. Constitution and Article 1 of the Constitution of Virginia, raised by the
Plaintiff’s complaint and application for a temporary injunction, receive any attention, much less
any determination, by the REB or the SBE. Indeed, the SBE said state law prohibited any such
consideration. Upon information and belief, no attorney representing the REB or SBE attended
the June 30" meeting.
D. First Case under New 2013 Hearing Law Involving a Candidate for Mayor of Richmond
In 2012, this Court had occasion to hear a case brought against these same
institutional defendants — the General Registrar of Richmond, the Richmond Electoral Board and
the State Board of Elections — seeking review by a candidate for Mayor of Richmond wrongfully
disqualified from the ballot. Certain similar constitutional and other concerns were raised during
the course of that matter. The Court granted the petition for temporary injunction and allowed the
disqualified mayoral candidate to present evidence to the Registrar and REB to show signatures
previously disqualified signatures were actually valid signatures of qualified voters that should

have been counted. After reviewing the Plaintiff’s evidence as required by due process, the



Registrar continued to insist the candidate had not submitted sufficient signatures to qualify for
the ballot. The Court then held an emergency hearing at the request of the Plaintiffs where the
Plaintiffs challenged the Registrar’s continued refusal to accept the evidence showing the
candidate submitted a sufficient number of qualified signatures to earn a spot on the ballot. After
hearing arguments on the evidence and the law from both sides, the Court overruled the
government’s decision to disqualify the candidate. The court found the candidate had indeed
submitted a sufficient number of signatures from qualified voters. It ordered the candidate to be
listed on the general election ballot.

The new law contained in Chapter 684 of the Session Laws of the 2013 Session of
the General Assembly was aimed at preventing candidates from being wrongfully disqualified
due to the failure by local election officials to properly consider all the likely probative evidence.
In addition, Chapter 684 added a last sentence to the definition of “qualified voter” for
“purposes” of having a signature counted on a petition. This new provision has likewise never
been subject to review in a case of a candidate disqualified from the mayoral ballot in Richmond,
or upon information and belief, any candidate since being enacted.

Accordingly, it is important to ensure that this new statute isn’t used by
government officials to shield even the most such egregious due process errors.
E. The Urgency of the Present Situation
Under § 24.2-612, printed ballots must be available for absentee voting not later
than 45 days prior to the November general election. The upcoming election is November 8,
2016, which means printed ballots must be available on or before September 24, 2016. Based on
the representations made in the 2012 matter, and upon information and belief, final proof of the

ballot, including changes from the initial proof, will be sent to the printer on or around



September 8™, 2016. Unless the review requested by this Motion is performed prior to this
deadline, or Schintzius’ is ordered onto the ballot, his name cannot appear on the Novémber g
2016 ballot.
III. ARGUMENT

In this circuit, although there appears to be no Virginia Supreme Court cases
directly setting a finite standard, to get a temporary injunction, Plaintiffs must show (1) they are
likely to succeed on the merits, (2) they ae likely to suffer irreparable harm in the absence of
preliminary relief, (3) a balance of the equities tips in favor of the Plaintiffs, and (4) an
injunction is in the public interest. See McFEachin v. Bolling, No. CLII-5456, 2011 Va. Cir.
LEXIS 189 (non-suited 2/28/12), and more generally, Winter v NRDC, Inc. 555 U.S. 7, 20
(2008.)

A. Plaintiffs are Likely to Succeed on the Merits of Each of Their Claims

1. Signatory Plaintiffs are likely to succeed on claim that Defendants Are Violating
Their Rights under the First and Fourteenth Amendments.

“[A] citizen’s signing of a petition [is] ’core political speech’ protected by the First
Amendment. Nev. Comm’n on Ethics v. Carrigan, 131 S. Ct. 2343, (2011) [quoting Meyer v.
Grant, 486 U.S. 414, 421-22 (1988)]. State action imposing burdens on political speech are
subject to strict scrutiny, while those imposing lesser burdens are subject to less review.
Timmons v. Twi Cities Area New Party, 520 U.S. 351 (1997); Burdick v. Takushi, 504 U.S.
428 (1992).

In terms of the likelihood of success on the merits, the facts need only to be
presented in a straightforward narrative to show Plaintiffs are likely to succeed on the merits.
Schintzius wanted to be listed on the ballot as a candidate for Mayor for the City of Richmond.

All candidates are independent, it is a non-partisan election. Va. Code § 24.2-506(A) says a



“candidate for any office, other than a party nominee” cannot qualify for the ballot “unless he
shall file...a petition...on a form prescribed by the State Board, signed by the number of
qualified voters [specified for that particular office]...and listing the residence address of each
such voter.” (Emphasis added). The date of the signature is also required but if left off, it can be
presumed from the dates of other signers on the same petition page. Thus the “signature” and the
“residence address” are the fundamental information that must appear.

Unfortunately, there is a “gotcha” provision, known by state election
officials, but unknown to citizens, that fools and entraps voters as they try to exercise highly
valued and supposedly protected core political rights. But let’s not get ahead of the narrative.

Schintzius spent weeks getting these signatures of qualified voters and
had them put down the requested “residence address”, the term understood in common parlance
to mean where the voter currently resided. The definition of a “qualified voter” is found in Va.
Code § 24.2-101. The term had been clarified, for purposes of petition signing, by Chapter 684
of the Session Laws of the 2013 Session of the General Assembly. At the time, a “qualified
voter” had the following qualifications. He or she had to be “citizen of the United States.”
Article II, § 1 of the Constitution of Virginia. He or she had to be of voting “age.” Va. Code §
24.2-101(1), to the same effect Article II, § 1 of the Constitution of Virginia. He or she had to be
“a resident of the Commonwealth and of the precinct in which he offers to vote.” § 24.2-101(i1),
to the same effect Article II, § 1 of the Constitution of Virginia. He or she had to be “a registered
voter” on the Virginia voter registration system. § 24.2-101(iii) and to the same effect, Article 11,

§ 1 of the Constitution of Virginia.



Signing a petition is of course different than “offers to vote.” In that regard,
the 2013 amendment to the definition of “qualified voter” in Va. Code § 24.2-101 added this
final sentence copied here in pertinent part:

“[f]lor purposes of determining if a signature on a petition shall be included
in the count toward meeting the signatures of any petition, “qualified voter” shall include only
persons maintained on the Virginia voter registration system (a) with active status)...”Id .
(Emphasis added).

All the Plaintiffs in this case were maintained on this system in active status.
All the Plaintiffs truthfully listed their residence address on the state mandate petition form as
requested by state election officials. All six were therefore qualified voters for purposes of
signing the petition since they were registered voters on Virginia voter registration system, of
voting age, citizens of the United States, and had residences in the precinct where the offered to
sign the petition.

So you ask: Why weren’t they counted?

Plaintiff Rick’s situation is different than the other 5 since his signature was
deemed unreadable and presumably the same for the residence address since the initial review by
the Registrar said the information on the petition made him impossible to identify. Self-
evidentially this isn’t true. But let’s put his situation aside, since if the other five Signatory
Plaintiffs are qualified voters, then the 50 signature threshold will have been met and the failure
to count Ricks will not matter.

Indeed the gravamen of the unreasonable and unconstitutional mistakes
made by Defendants comes down to the common circumstance leading to the unjustified

disqualification of Plaintiff Brown, Kenney, Mabry, Smith and Warren. They followed the



instructions on the state-mandate petition form required by defendants. They followed the
mandate of § 24.2-506(A). They signed in a legible fashion. They entered their “residence
address” as required. The signature satisfied the date requirement in state law.

In other words: They did everything Virginia election officials asked them
to do.

So what’s the “gotcha” catch? At all times, Virginia election officials are
aware many tens of thousands of Virginians move but don’t update the address information
associated with their name in the Virginia voter registration system. We live in a mobile society.
Associated with every Virginian on the Virginia voter registration system is his or her
“registration address”, that it is to say the address listed for their name on the system. It is the
prior residence address.

Brown, Kenney, Mabry, Smith and Warren were among these many tens
of thousands of individuals who had moved but not yet updated their “registration address” on
the Virginia voter registration system to reflect their current residence addresses. Thus, by
truthfully answering the petition form and putting down their current “residence address”, they
faced a technical dilemma unknown to them created by the state-mandated petition form. The
state at all times had the opportunity of warning petition signers of what might happen if the
“residence address” on the petition form differed from their “registration address” on the
Virginia voter registration system. The state always had the option of either providing a place on
the petition for those voters to also indicate their registration address, creating another form to be
filled out by voters in Brown, Kenney, Mabry, Smith or Warren’s position to allow them to

provide whatever information the Registrar and REB wanted, or include an advisory clear



warning on the petition telling signers their signatures might not count if they didn’t update their
voter file information by the time the petitions were reviewed.

Despite all these options, the state did: nothing. It has long been
constitutional law that these kinds of technical, unknown, “gotcha” type rules and other similar s
for disqualifying signatures violate due process. See, e.g, Brisco supra. First amendment core
political rights are high protected and a state must take strides not to burden them with
procedures lacking any legitimate state purpose or compelling reason especially when citizens
are not informed. This is basic constitutional law. It isn’t fair. In State ex rel. Scott v. Franklin
City Board of Elections, 136 Ohio St. 3d 171 (Ohio Sup. Ct. 2014), the Ohio Supreme Court
found that give the election board’ responsibility to “certify the sufficiency and validity of
petition”, that as “part of that duty, boards must compare petition signatures with voter
registration cards to determine if the signatures are genuine.” Id at 173. Furthermore, Justice
Kennedy said in a concurring opinion that it is “fundamentally unfair, and an abuse of discretion,
to tell voters that a “signature” will be acceptable and then invalidate some of those signatures
because they don’t satisfy narrower, undisclosed criteria.” Id at 174.

When it comes to signing a petition, the state form has a known but
unaddressed “gotcha” provision costing Plaintiffs in this case their constitutional right of core
political speech in turn leading to Schintzius being denied the constitutional right he had earned
to be listed on the ballot.

Why does it happen?

When initially reviewing the petitions timely submitted by Schintzius, the

Registrar — and this is apparently true of registrars across the Commonwealth — didn’t check the

signatures even though the signature is the focal point of the state law since making a ballot



depending on meeting the signature-count requirement for the office sought. See Va. Code §
24.2-506(A) (1-7). Checking signatures could be easily be done since the local Registrar of each
of the jurisdictions keeps the voter’s registration materials containing the signatures of all voters.
This is true of the Registrar in the instant matter. These registration materials would therefore
contained signatures that could be matched to the signatures on the petitions of people with the
same name.

Yet Plaintiffs concede that initially failing to check petition signatures
serves a legitimate state purpose. There is no evidence of widespread fraudulent signatures. Thus
the time and resources necessary to check every signature against the registration materials in a
city the size of Richmond for example isn’t a prudent expenditure of resources. Admittedly some
fraudulent signatures may go undetected. But this failure to check any signature doesn’t produce
a due process violation at this initial stage of petition review.

Moreover, there is also the “residence address™ information on the petition
form provided by the signer. It is reasonable for the state to have the following policy: if Jane
Doe signs her name on a petition listing XYZ street as a “residence address” and the Virginia
voter registration system lists a Jane Doe at the same XYZ street, then it will be assumed the two
names are one and the same for petition signing purposes. Thus counting her signature without
checking is a reasonable state policy for the initial stage in the petition review process. When the
“registration” and “residence” addresses match, it is reasonable to automatically account the
signature as from a “qualified voter” as defined in § 24.2-101 for purposes of § 24.2-506(A), the
same for the requirements under Richmond City Charter § 3.01.01. Automatically counting a
signature where the “registration address” matches the “residence address” doesn’t violate due

process.



Notice therefore had Plaintiffs Brown, Kenney, Mabry, Smith and
Warren not been truthful — and instead put down on the petition form their “registration address”
in the box for the “residence address”, their signatures would have been automatically counted!
The Registrar would have simply checked the Virginia voter registration list, assumed the
petition information to be accurate, and since both addresses matched, counted all 5 signatures.
Schintzius would now be on the ballot even though those voters had not satisfied the petition
requirements of § 24.2-506(A).

A Registrar has no way to know, or cheaply found out, if a signer in fact
moved from his or her registration address. Accordingly, it is reasonable for state policy to tell a
Registrar, during the initial review of a petition signature, to assume the “registration address” is
the “residence address” for purposes satisfying the petition requirements in § 24.2-506(A).

Admittedly election officials do know any number of people will put
down the “registration address” when it is not their “residence address.” But as indicated
previously, trying to determine such information would be a huge waste of resources. Moreover
this doesn’t create any due process problems in the initial stage.

Therefore, in terms of the Registrar’s initial review, it is understandable
that Plaintiffs Brown, Kenney, Mabry, Smith and Warren were initially disqualified. They had
truthful put down the “residence addresses” as requested, but were listed on the Virginia voter
registration system under their non-updated “registration address.” Since the petition form had
not alerted Plaintiffs to the “gotcha” result, they had not seen any need to update their
registration with the mayox:al election still months away. This is the same basic rationale used by

the Attorney General of Virginia in deciding voters should be counted on petitions at their

“residence address.” See 1974-1975 Report of the Attorney General 159 [Collection of official



opinions for this period]. This is also consistent with the definition of a “qualified voter” in Va.
Code § 24.2-101. .

Thus this initial review found only 43 countable signatures in the 8"
District from qualified voters. However, there were many signatures like the Plaintiff’s — from
qualified voters moving within the 8™ district - whose identifies were rather easy to determine
with a de minimus amount of work by election officials charged with protecting constitutional
rights.

For example, take the situation of Antwanette Brown. There is only one
Antwanette Brown on the Virginia voter registration system with an 8™ district registration
address. The odds therefore of someone other than her with the same name signing Schintzius’
petition and listing a “residence address” in the 8" district albeit are slim and none. Had she put
down her registration address instead of residence address, she would have been considered a
qualified voter — which she is — for purpose of signing a petition and her signature automatically
counted.

Therefore, while it might be reasonable to initially put her signature in the
file of individuals who may be qualified voters but can’t be identified at the initial stage, the
analysis drastically chances when a candidate is only 7 short of the required number to qualify
for the ballot. It would take a de minimus effort for a government official, tasked with protecting
and insuring core political rights, to check the office files to determine if the signature on the
petition matched the signature in the Registrar’s registration materials for the only other

Antwanette Brown listed in the Virginia voter registration system with an 8™ district address.



At all times, Ms. Brown had followed the instructions on the state form.
She met the requirements of § 24.2-506A and the definition of a “qualified voter” for “purposes
of ...determining if a signature ...shall...count.”

At no point had she done anything wrong, quite the opposite: she had done
everything right in terms of what the state requested on the petition form. Ms. Annquinnette
Kenney, the mother of Ms. Brown, Korvel Mabry, and Mr. Chevis Warren are likewise unique
names on the Virginia voter registration system with 8™ district registration addresses.

Upon information and belief, the Registrar never checked their signatures
despite the small effort required. Moreover, Schintzius is not allowed access to the registration
materials in the sole possession of the Registrar to check either. He can’t force the Registrar to
do it.

Accordingly, while the policy of initially not checking signatures is
reasonable, it is totally unreasonable and in violation of due process for a government official in
sole possession of perhaps the best probative evidence to refuse to check such signatures to
prevent a unconstitutional denial of core political speech rights. Such a refusal serves no
legitimate state interest or any compelling reason. Briscoe v. Kusper, 435 F. 2d. 1046 (7™. Cir.
1970).

Indeed, Briscoe stated that an electoral “Board must grant access for
inspection ... [to] records relied upon by the agency in reaching its decision.” /d at 1056. If an
electoral board must grant access to information used to decide whether to count or not count a
particular signature, why should it be allowed to withhold such information by failing to check
it? As the saying goes, a decision not to do something is actually a decision to do something. A

failure to act is still action.



Plaintiffs expect defendants to argue that their refusal, even if it violates
due process, is cured by the fact Schintzius had the opportunity to challenge their violate of due
process at the appeal hearing granted by Va. Code § 24.2-506(C).

That is smoke and mirrors. The REB demanded he file his appeal and all
his written evidence with “affirmation” by 9:00AM on June 27" But as shown in the Complaint,
the state statute gave him “five calendar days to appeal”. As shown in the Complaint, this gave
him to at least until 11:59PM on June 27™, to file, and thus the same amount of time to collect
evidence assuming — which Plaintiffs vigorously contest in the Complaint — the REB has the
right to cut-off evidence gathering in that fashion or dictate that type of evidence. Va. Code §
24.2-506(C) clearly states “the consideration on appeal shall be limited to whether or not the
signatures on the petitions ...were reasonably rejected.” How does reducing the statutory time to
collect evidence assist in making reasonable administrative decisions of this type?

Moreover, the REB may have violated Schinztius due process review rights
even more drastically. Even the SBE concedes Va. Code § 24.2-506(C) says that the “proper
body to which the appeal notice was given shall establish the time and place of the appeal...and
convey this information immediately to the candidate.” 1VAC20-50-30(F).

But here, the REB set the date of the hearing prior to Schintzius’ formal
appeal and imposed their 9:00AM, June 27" cut off dates so they could hear the matter on June
30™. But as indicated, Schintzius had until 11:59PM on June 27" to file an appeal. This would
have meant the REB couldn’t set the hearing date until meeting on June 28" Based on 1VAC20-
50-30G.1 saying a candidate needed to submit a list of challenged signatures no later than “two
business days” before a hearing, this would have meant the REB couldn’t have heard the case no

earlier than July 1%. Why? The “business day” on June 27" ended at 5:00PM. Thus, the REB



couldn’t have met to establish the hearing date until the next business day on June 28™. Thus
they would need to set the hearing no earlier than July 1, 2016, to be consistent with the SBE
regulation. Accordingly, their arbitrary and capricious violation of due process denied
Schinztius, by this fair analysis, the better part of two different days of primer evidence gathering
time. This is a huge slice off the statutory time allotted. It is a clear violation of the due process
demanded by applicate state law.

The REB process further denied Schintzius the right to present any
evidence uncovered between June 27" and the hearing in the afternoon of June 30™ no matter its
probative value. The REB knowingly or through incompetence failed to review surely probative
and likely dispositive evidence in the sole possession of its appointee, the Registrar. Indeed, at
the hearing, they allowed the Registrar to operate as the de facto leader of the effort to get
Schintzius wrongfully thrown off the ballot. This is disturbing administrative behavior from
election officials especially.

Indeed, the lack of due process is illustrated by the review of Plaintiff
Smith. The Registrar, in her written notes given to the REB, admits Ms. Smith is a qualified
voter. (See Exhibit B). However, commenting on the evidence submitted by Schintzius, the
Registrar notes that “the appellant failed to identity the page and line number that the voter
signed.” Schintzius had inadvertently not included in the written material where Smith had
signed: page 39, line 5. At the hearing, he offered to point it out.

The REB refused to let him. The Registrar’s written notes say it “is
recommended this signature not be accepted unless it can be verified that this individual actually
signed the petition.” Let’s understand what the Registrar is saying: even though Ms. Smith has

submitted an affidavit saying she signed the petition, even though Schintzius is willing to show



them where she signed it, and even though the Registrar concedes she is qualified voter in the g™
district, the REB, on the recommendation of the Registrar not only refuse to count her signature
but self-evidentially they refused to take the de minimus steps necessary to “verifly] that this
individual actually signed the petition” by checking the signatures in the registration records.!

At all times, government officials were in possession of information
that could would have showed, or was likely to show, that Schintzius had indeed earned a
constitutional right to be on the ballot. Accordingly, it is clear Plaintiff’s will prevail on the
merits here since they all meet the statutory requirements for qualified voters for purposes of
signing a petition of candidacy.

2. Schintzius is Likely to Succeed on His Claim That Defendants Are
Violating His Rights under the First and Fourteenth Amendments.

Plaintiffs incorporate the previous pages as if set forth herein on the same germane
points. Schintzius has a first Amendment right to have his name appear on the ballot when he has
presented a sufficient number of signatures. See generally Anderson v. Celebreeze, 460 U. S.
780 (1983). See also Briscoe, supra at 1053-1054 “(a)ccess to official election ballots represents
an integral element in effective exercise and implementation of...activities,” protected by the
First and Fourteenth Amendments.

Schintzius also has a right to circulate a petition, which the Supreme Court has
recognized constitutes “core political speech.” Meyer, supra, at 442. This right is independent
from Schintzius’ right to appear on the ballot because circulating “ballot petitions and its
concomitant political dialogue are protected speech under the First Amendment. Libertarian
Party of Vi}ginia v. Judd, 851 F. Supp. 2d 719, 724 (Dist. Ct, Ed of Virginia, 2012). Indeed,
“First Amendment protection is ‘at its zenith®™ when it comes to this form of speech.

Independence Inst. V. Buescher, 718 F. Supp. 2d 1257, 1273 (D. Col0.2010).



Severe burdens on Schintzius® political speech are subject to strict scrutiny while

regulations that impose lesser burdens are subject to less stringent review. Lux, supra, at 901.

However under any standard, the burdens imposed by the state, having produced a manifestly

unjust disqualification of signatures by qualified voters under state law, violates his rights under

the First and Fourteenth Amendments.
3. Plaintiffs are'likely to succeed on the claim the State’s mandated
Petition form violates their First and Fourteenth Amendment Rights.

Plaintiffs incorporate the previous pages as if set forth herein on the same germane

points. Plaintiffs truthfully filled out the information mandated on the State petition form. The

form asks for the voters “resident” address. Plaintiffs of course knew their registration address,

which was their former resident address. They had several months to update this address before

the November Election. Had Plaintiffs been untruthful — and filled out the form with the

registration address — the policy of the Registrar and the REB would have been to count them

without any question! Thus, for being truthful, the state is denying their constitutionally
protected core political speech through a process denying due process of law.

Even defendants will concede such a burden on “core political speech” must be

judicially reviewed under the strict scrutiny standard. Burson v. Freeman, 504 U.S. 191, 197-

198, (1992). Trapping honest citizens with technical games violates due process. See, €.g.,

Briscoe, supra. At all times, defendants had an easy, low cost and readily set of options to

prevent Plaintiffs from falling unknowing victims to this unknown, highly technical issue. The

Briscoe court said that “{w{e hold [the] Board of Election Commissioners of the City of Chicago

may not enforce strict and technical standards which have not been definitively stated” in a

manner that unfairly denies core political rights such as petition signing. Surely something too

sneaky even for Chicago’s legendary sneaky politics isn’t acceptable in Virginia.



At the appeal hearing, the Registrar admitted that for purposes of reviewing
signatures, the registration address, not the resident address requested on the form, is paramount.
(See Exhibit B). Knowing this, Defendants failed to warn signers about this technical rule, not
apparent from the controlling Va. Code § 24.2-506(A) on petition requirements. Then defendants
relied on a limited appeal process which made it as hard as possible for Schintzius to provide the
additional information the REB now demanded due to their flawed petition form.

After this limited hearing, defendants found Schintzius 4 short of the required
50 signatures needed in the 8" district to qualify for the ballot. Plaintiff’s Brown, Kenney,
Mabry, Smith and Warren had their valid signatures disqualified because they correctly put down
the “residence address” demanded on the form not the “registration address.” Thus, at all times,
defendants knew that it would have taken the Registrar and the REB a few minutes effort to
compare the signatures on the petition with those in the Registrar’s registration file especially
since 4 of the names where unique. Indeed, Ms. Brown and Ms. Kenney had the same
“registration address” in the 8" and had signed the same “residence address” in the 8™ on the
petition form.

To the extent defendants would suggest the right of a limited appeal cures
any constitutional and statutory problems with the “gotcha” petition form, their actions in
limiting Schintzius time to gather probative evidence, to present evidence and their failure to
review probative likely crucial evidence, in the sole possession of the registrar, belies any such
“cure” as a matter of constitutional law. Briscoe, supra.

4. Plaintiffs Are Likely to Succeed on their Claim That Defendants
Have violated their Due Process and Equal Protection rights.

a. Due Process - As to general process



Defendants have employed a scheme which provides no review whatsoever of
even the most egregious constitutional and statutory rights, plus a skewed limited review of the
government’s evidentiary errors in disqualifying the signatures of otherwise qualified voters who
meet all the requirements for the purposes of signing petitions but are being disqualified for not
providing information never requested on the state mandated petition form. The Electoral board
in Briscoe, supra also provided a limited method of review that prevented candidates from
having all the available evidence, especially the evidence in possession of the person trying to
know them off the ballot — in this instant matter the Registrar — to show the wrongfulness of
disqualifying the Plaintiffs signatures. The Briscoe Court held that this “practice prevented any
meaningful adjudication and violated the Due Process Clause of the Fourteenth Amendment.” Id

at 1057.

Accordingly Plaintiffs are likely to succeed on the merits.
b. Due Process — As to uneven application

The scheme created by the defendants creates three separate categories of
voters who have a current “resident address” different from their “registration address” on the
Virginia voter registration system.

The (1) first category are those signers smart enough to game the system, and
write on the form the “registration address” attached to their name on the Virginia voter
registration system that isn’t their actual “resident” address. Technically they haven’t satisfied
the petition requirements in Va. Code § 24.2-506 since the law requires the residence address to
be on the petition form. Moreover, according to Defendants rationale for disqualifying Plaintiffs

Brown, Kenney, Mabry, Smith and Warren, anyone who has moved from their “registration”



address only remains a qualified voter if he or she moved within a particular time period
although the precise contours of this time frame are unclear to Plaintiffs since we are unaware of
any full written explanation from the Registrar available for review. Defendants know there are
any number of people who therefore have moved but game the system by the way they filled out
the petition. However, Defendants count the signatures of those gaming the system except on
rare occasions even though Defendants know they are not in compliance with Va. Code § 24.2-
506.

Category (2) two are those signers who put down on the petition form a
“resident” address which is different than their “registration” address on the Virginia voter
registration system, but both such addresses are within the same precinct. 1VAC20-60-20(E) (3)
says the signatures of these otherwise qualified voters should be counted as long as the “signer

can be reasonably identified as the same registered voter.” Again, the “move” date is mentioned.

Category (3) three are for signers like Plaintiffs Brown, Kenney, Mabry,
Smith and Warren who listed a “resident” address in the 8" district on the petition as requested,
but whose “registration” address on the Virginia voter registration has yet been updated to reflect
the resident address. Their signatures are automatically disqualified and thus not counted.
Moreover, in order to be counted, the Registrar and the REB insisted on knowing the date V_vhen
they moved from their “registration address.” The defendants, upon information and belief, seem
to be imposing Va. Code § 24.2-401 voting analysis on petitioning signing. The need to satisfy
the defendants “move” date isn’t referenced in Va. Code § 24.2-101, or 506(A) as germane to
petition signing. But assuming arguendo an otherwise qualified voter loses his or her petitioning

rights based on the date of their having move from their “registration address”, the Defendants



are applying it an arbitrary and capricious fashion in violation of due process. Indeed, in
referencing the “move date” requirement in the Helpful Hints document, the document
references Va. Code § 24.2-521, However, this statute applies to primaries, not a general election
ballot. It isn’t germane in any case.

Due process requires similarly situated citizens to have their core political
rights assessed in a fair and uniform fashion. First, as discussed in the Complaint, Plaintiffs
Brown, Kenney, Mabry, Smith and Warren all seemly satisfy the Registrar’s “move” date
requirement as best they under it under Va. Code § 24.2-401. Secondly, the 8™ council district of
Richmond is not a big area. There is nothing magical in terms of rejecting or counting petition
signatures based on whether someone moved a few blocks away to a new residence address in
the same precinct or moved the same few blocks in a different direction across an arbitrary
precinct line. There is no legitimate state purpose therefore in automatically counting those who
are presumed to have moved in Category (1) with no regard to a “move” date, to likewise count
those in Category (2) who move inside the same precinct without regard to a move date, but as
for Category (3) to use a “move” date to deny protected constitutional rights.

Moreover, Va. Code § 24.2-101 says a “qualified voter” for purposes of
signing a petition is someone who is listed in active status on the Virginia voter registration
system. The law, sensibly, wants to protect the petitioning rights of otherwise qualified voters
who have weeks indeed months to update registration addresses. Citizens are not supposed to be
denied such rights due to any technicalities much less mistaken ones.

There is nothing in state law which says voters in active status in the
‘ Virginia voter registration system with a registration address in the 8™ district of Richmond, and

who are still living in the 8" district except having moved to a new residence address, are not



allowed to sign a petition and be counted towards the signature requirement unless they satisfy a
“move” date. In terms of due process, the “move” date is arbitrary and capricious, a technical
requirement that cannot justify its unreasonable burden on core political rights.
5. Plaintiffs are Likely To Succeed on their Claim that the Richmond
Electoral Board Failure To Check The Actual Signatures
Violated Their First and Fourteenth Amendment Rights.
Va. Code § 24.2-506(A), applicable to the contest for Mayor by § 3.01.1 of the
Richmond City Charter, says in pertinent part:
“The name of any candidate for any office, other than a party nominee
shall not be printed upon any official ballots ...unless he shall file
along with his declaration of candidacy a petition, on a form prescribed

by the State Board, signed by the number of qualified voters specified
[for the office contested] ...and listing the residence address of each such voter.’

Based on the representations of the Registrar in the 2012 case before this Court,
and upon information and belief, the Registrar nor the REB rarely check any signature of any
petition signer and more importantly, they didn’t check the signatures of the Plaintiffs before
disqualifying them.

Notice that state law says all a citizen must do, [The date of signing is not an issue
in this matter] to exercise his or her constitutional right of petition, is to sign the petition and put
down their “residence” address. The Plaintiffs followed the law and the instructions on the
petition form, providing truthful answers. As indicated earlier in this memorandum, it is
understandable for the Registrar’s employees to not check any signature during their initially
review in determining if a candidate’s petitions had the required number of signatures of
qualified voters.

However, at the point where the Registrar determines the initial review found

the candidate disqualified by a mere 7 signatures, the requirement of due process of law says the



Registrar and/or the REB can’t refuse to do the de minimum effort needed to check to the
petition signature against the signature or signatures in the Registrar’s registration files for
signers with the same name listing a residence in the 8" district. For example, examine the
treatment of Plaintiff Annquinnette Kenney. There is only one person named Annquinnette
Kenney listed on the Virginia voter registration system as being a qualified voter in the gt
district but at a different registration address.

State law focuses on whether Ms. Kenney signed the petition. If she did, and
if she provided her residence address, and if she is a qualified voter and registered voter with
active status, then she is entitled to expect that her signature will be counted toward the 50
number threshold set by the City Charter of Richmond. The constitution of the United States has
the same due process expectation.

Due process might not require the Registrar or the REB to inifially check
her signature. It may permit her signature be initially disqualified without any checking. This is
reasonable based on the previous discussion in this memorandum. But when the initial review
finds insufficient signatures, and the deficit in terms of needed signatures is a mere 7 as in this
case — then due process says the Registrar must make the de minimus effort to check the
signatures. The law wants valid signatures from qualified voters. If the signatures of a person
with the same name match, then that satisfies the law.

But assuming, arguendo, due process didn’t’ require the Registrar to
check, then surely due process does require the REB to check at hearing when it turns out that
Schintzius was only 4 short, and likely probative if not determinative evidence of whether the

disqualified signatures were wrongfully disqualified is in the sole possession of the Registrar and



thus readily available to the REB. Moreover, this key information in the sole possession —
matching signatures — was not made available to Schintzius.

Given the state’s responsibility to protect the exercise of core political
speech rights, there is no legitimate state interest or compelling reason for the government to
refuse to make such a small effort to check evidence solely in its possession when they created
the situation by their petition form. Briscoe, supra.

Since Defendants at all times — including at any appeal hearing - refuse
to allow a disqualified candidate to see what is very likely the best evidence to show compliance
with the law, the merits of this matter weigh heavy for Plaintiffs.

B. Plaintiffs Will Suffer Irreparable Harm if an Injunction Isn’t Not Immediately
Issued
1. The Abridgement of Plaintiff’s Rights Constitutes Irreparable Harm.

It is well established that the “loss of First Amendment freedoms, [such as the
freedom of speech] for even minimal periods of time, unquestionably constitutes irreparable
injury.” Real Truth About Obama, Inc. v FEC, 575 F. 3d. 342, 351 (4™ Cir. 2009) [quoting
Elrod v. Burns, 427 U.S. 347, 373 (U.S. 1976)]). See Newsom v. Norris, 888 F.2d. 371, 378 (6th
Cir. 1989) [infringement upon First Amendment freedom constitutes irreparable injury sufficient
to justify injunctive relief.). The right to sign a petition and have that signature counted is core
right under the First Amendment, the infringement of which constitutes per se irreparable harm.
See, e.g., Montano v. Suffolk Cnty. Legislature, 268 F. Supp. 2d 243, 260-61 (E.D.N. Y. 2003).

Moreover, it is well-recognized that the wrongful denial of the right of independent
candidates and minority party’s access to the ballot constitutes irreparable harm. Indeed denying

“a hopeful candidate being denied access to the ballot” has long been considered sufficient for



Plaintiffs to have “carried their burden of proving irreparable harm™ for the issuance of an
injunction. Valenti v. Mitchel, 790 F. Supp. 534. 547 (E.D. Pa. 1972).

2. An Immediate Injunction is Necessary to Prevent Irreparable Harm.

Although Plaintiffs have requested permanent injunctive relief in their Complaint, an
immediate, temporary injunction is the only method by which Plaintiffs can avoid the
aforementioned irreparable harm, which is imminent. Given the timelines previously discussed
regarding preparing the final ballot, absent immediate relief there will not be time to include
Schintzius’ name on the November ballot.

C. The Balance of the Equities Favors the Plaintiffs.

It is true that “States may, and inevitably must, enact reasonable regulations of
parties, elections and ballots to reduce election and campaign related disorder.” Timmons, supra
at 358. When discussing the state “interest” in a policy regulating ballot access, “the salient
question is whether ‘the strength of the governmental interest reflects the seriousness of the
actual burden on First Amendment rights.” Lux v. Judd, 55 F.3d 396, 402 (4™ Cir. 2011). In the
instant matter, the burden on Plaintiff’s First Amendment rights are heavy indeed. On the other
hand, the burden on Defendants is almost nonexistent: a small amount of time to check a handful

of signatures against evidence already in the Registrar’s sole possession, thus readily available to
the REB, and the other evidence due process requires Schintzius be allowed to present. When the
asserted state interest is weak, especially when state knowingly created a “gotcha” situation by
requiring the use of its own mandated petition-form, and the burden on citizen’s First
Amendment rights is heavy, the equities favor the citizens seeking to exercise those rights. Under
these circumstances, “political speech must prevail against laws that would suppress it, whether

by design or inadvertence” and “First Amendment standards. .. must give the benefit of any doubt



to protecting rather than stifling speech.” Citizens United v. FEC, 876, 891, 898, (2010)
[quotation omitted].
D. The Public Interest Favors Issuance of a Temporary Injunction.

There is no public interest in preserving a situation in which the clearly
erroneous decisions of government officials and government agencies wrongfully violate
protected constitutional provisions and statutory commands, impacting the core political rights of
citizens and the right a candidate has earned to be the ballot. Here, by state law and regulation,
such constitutional and other legal violations may not be raised by a candidate at the so-called
“appeal” hearing. Even the most egregious violations cannot be raised.

Plaintiffs have shown election officials have acted in a manner raising the
the most serious of constitutional and statutory concerns, implicating storied concepts of due
process and other core political speech rights.

By every measure of the U.S. and Virginia Constitutions, the public interest
favors the citizen’s right to protect themselves against the wrongful imposition of such burdens.
There is no public interest served by the actions of the defendants, which made it as hard as
possible to arrive at a reasonable conclusion on all the facts available to the government at all
times. There is no public interest by denying a candidate the spot earned on the ballot given the
attitude and actions of the government officials in this matter. On the other hand, the public
interest is served by allowing independent candidates to compete in the electoral process.
“Competition in ideas and governmental policies is at the core of our electoral process and of the
First Amendment freedoms.” Williams v Rhodes, 393 U.S. 23, 32 (1968). As recognized in
Valenti, supra, the public interest is burdened when citizens are prevented from “express[ing]

their viewpoints by running for office or supporting someone on the ballot...The public interest



is served by insuring that access to the government, through access to the ballot, is open to all.”
Valenti, supra at 548.

By any measure, the public interest of Virginia citizens cannot possibly be
advanced by such a government process. Thus to the extent this court, through injunction, must
act to protect the public interest from this harm, the government can only blame itself since at all

times, they possessed the evidence to avoid the situation.

IV. CONCLUSION

WHEREFORE, Plaintiff’s pray that this Court issue a temporary injunction enjoining
Defendants from printing the ballot for the Mayoral election in Richmond this coming November
8, 2016 until it has provided the due process review required as demonstrated herein, such
review to consider whatever evidence Schintzius can provide and whatever evidence is in sole
possession of the Registrar, thus making it readily available to the REB to determine whether the
signatures previously disqualified by defendants were in fact the signatures of qualified voters
under the laws of the Commonwealth and thus should have been counted, not disqualified.
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CERTIFICATE

I hereby certify that on this 23rd day of August 2016, a true and exact copy of the foregoing
Motion for Temporary Injunction was hand delivered to the following:

J. Kirk Showalter, General Registrar for the City of Richmond

C. Starlet Stevens, Chairman of the Richmond Electoral Board

Cecila A. B. Dabney, Secretary of the Richmond Electoral Board

Ophelia Daniels, Vice Chairman of the Richmond Electoral Board

James Alcorn, Chairman, Virginia State Board of Elections

Clara Belle Wheeler, Vice Chairman, Virginia State Board of Elections

Singleton B. McAllister, Esq., Secretary of the Virginia State Board of Elections

Edgardo Cortes, Commissioner, Department of Elections

N Mevns
J osew&rissey ’
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PETITION OF QUALIFIE
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side of this page, do hereby petition the above named individual to become a candidate for the offic

above in the [check anly ane]

i/

E! General Electiop -1 Special Election L] Democyatic Primary ] Republican Pnr*:ry
\l Ao 8] H;LLL

to be held on the ﬁiﬂz\ day of
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LRI 9‘4“&[’ Edf /&3 Crvomd < (CLFEEk —
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N [PRINT NALE I3 SPACE BELOW SIGH JATURE] Rural Route and Box Numbar and CityTown year] [OPTIONAL]
sy (G AT ~ }:4"2:')5 A" RESIDENCE 7 V4 F#3S - "“’»)M 4% ] /
Y 3} f 3L / . .
) PRINT /,J ; %}‘ ST/ o.ua/}//«f/ "?fl;‘ v J "i 2353 e
, L
lyo SN RESIDENCE /
L P YNYs ; o7
i L et }%?g‘ i ’/"}’// // CITy/Tom
il L

W /
siey //M"’/ RESIDEHCE

o>
PRINT i / QITY(Town

__l—':&;}"'L-'f',['W;-/Z-;Mvaaéf , respence 302 wasd frniiihg Sé /' ]a
r//f; o /j 72;4;4@%/ CirviToaN i?,"(_;hfwf{ , % ’1( M%:QZ“O ) (

i e

-5 7 /‘ /) 7 CE 3 "l : Lo
L Yk s RESDEKCE 30, & Ny ¢oVt fld-

9.
C.—; ol ms [L‘/ /\;,, CITviToaN —li.‘e‘w_. _J’/’:. 3.,5 ¢E2. e
£ 7 ‘ i , " =
b /,\n,//!}/ ,q RESIDENCE //;7 (5. 28 3 3 A2y 1y
A AR 7 9 a g o
L e 5'} ?» 24 //i ﬁ_{ QireTown /{u}f%#%’m? poni B2
= : 7 L
sei )8 W"”l/;:\)/— RESIDENCE TY79 taryn i (o br o ‘/A/f.{'
st Brranne M Cor T{""‘\ QuyfTomy ¢ ¢ ‘“,_‘*"’“5 alle , vA i '
: 5 - : e g Lx; ,.. S
Resioence D220 . 1 %’O‘\ rid2 "O‘//é / %
C g ‘ ;
CITYfT ONN > ()?‘m@tﬂfi{. d‘l\
e pE e euf
RESIDENCE 5"! hod VL .g_i‘g__:_ T ] .
7 L,
e A 4“2, 7'5’5‘/?"&
RESIDENCE \S Loa: oo (b 0sf / / It
CITY/Tows &:‘“‘CJ”%“‘W"! 7\ e L

T
RESIDENCE A‘Cf\ \,.J __} ﬁ R ‘{;T A}AA‘\-’{,

L,
"Cr\/frcmq k ( "\W\({)J _A )\/0\ 1 13 H(Q
. 2 ¥
FIDAVIT . Zomze iy T Zm
. swear or aifirm that () my full residential CIRCULATOR'S DRIVER'S
i .in the State/Commenweatth of LICENSE NUMBER, IF
yiClyTowr O [l bt o . i) L am a legal resident o APPE'J; Z%

iam ot 2 felon whose voting rights have 1ot peen restored; and (v) |

! this page or iis raverse side. | undse land,' ’*ar xlsely signing this affidavitis a  NAME OF STATE THAT rssusn
andfor imprisonment /p. ?p ten yedrs. THE CIRCULATOR'S DRIVER'S
[~ ¢

' ) LICENSE

L \;:) #@ﬁ—:} —
TING 71 Q{ﬁ’E Tion Py CIRCULATOR'S LAST 4 DigiTS
Count y/Cit'x,f of 47 (C?,{M/{/

OF SOCIAL SECURITY
nu inst um Was subscnbcd and sworr: before ZE this

(Fed L7

- NUMBER
7 (Cisb 0l 20 Ly
i b K i1 77T

OF PERCH N CIRCULATING THE PETITION

ENISTER GATHAS  HOTARY REGISTRATION KUMBER™ JATE NOTARY COIMISSION EXPRES™

3 and 24.2-521, authorizes requesting the last four i
on racord.  You are not required to
the Genera! Registrar, when copying this

gits of your sacial security number to facifitate
previde this information and may sign the petition without
dacument for public inspaction, must cover the column containing

niat inciuasd in seai/stamp.

SEE506/521 REV 1.2013



COMMONWEALTH OF VIRGINIA
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so. The State Board of Elections or the General Registrar, when copying this document for public inspection, must cover
social security number or part thereof.

SBE-506/521 REV 1.2013
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THAN ONE CANDIDATE,

Srice DATE
s . IGN
e POST OFFICE BOXES AREHOT | ponid | o0
¥ : AGCEPTABLE after | LAST 4 DIGITS OF
RESIDENCE ADDRESS January 1 | SOCIAL SECURITY
SIGNATURE OF REGISTERED VOTER House Number and Strast Name or of election NUMBER
[PRINT NAME I SPACE BSJ.OW SIGHATURE] Rural Route and Box Number and City/Town year] [oPTIONAL]
£ Id ) . i Py f Y .
; N /_-Z-//ZA/ L resoence L {1 | Oetoecmd fui . ’% /’2?5/4
- Ay oaid g 2y |- Y
£ PRINT (ﬂ o7 ( 004z CIYToum é‘ﬂ* "5%':“""1,‘"'”.,/ A ZA"" 228
] > o
g 4p L3N L//’/’:—’?/'*/ respencs | 28 1y ot -‘4’/"
B == .
i PRINT ﬂ/ i L A Citv/Town é' 3¢ \{ SOATD 28
A7 57
SIGN B /;/W}/ RESIDEN CE( 5 /\1 )’ \/ C/ }q‘\q’

Nt

PR D‘i‘” 64 f‘\CN&’m/ CITV/Tovm [2 z&/ Zu?r,,, \f/‘\ X322 3/”;//5
1d "C“////;'7 resosice 2 ;(Zf___, M b | 1 "'(() ?[ZZJ »

CiviTowa 5272 by ff‘\u] 1 s
siG //’{% {%/// / RESIDENCE (03 &0 yiny, Froz »
3 Eo 'f.fl;" T 1“ Sosin i7 oo Lielyeond ) 3905 IRl
“gsm R esnmee AN HERM T IALé N, |

‘0'; \I‘E ﬂ/ b/\ cwvrrow}“«C u“*ﬁ NV A lﬁ’a" ‘::;/jé(/ A
resioence S 4F 3 03- CGV Ef(? & ﬂ |

e

rs
(J ) 5‘( Cirv/Tosm ?(j VA Z 3l lf‘BL | 3!/ i,}’j/g i
RESENCE T F s 7 I/,-}}: kj({f’f i [’Zg i!
ST
CiTv/Tounu f ;/;/‘i}f/// 4 L(‘f{ /;'/ ; J
RESOENCE JAF A s s "// ars ] ‘7’*/ Zefs
CITY/ToaM fi’[”.’, FE AT (,’la 5 L/f’,l yzﬁl'@zxij
resioerce [ 7/”6? / i /"‘d Ry - o
v /1 7 7 7’ =z
Covionn 477 f‘/’/”ﬁ}’?ﬂ(, .
7 ) Z 1,§£$ <
/h,// /// i A »—[’/ 4| RESIDERCE / /J/f Vs ,/ i {,1 Z)
v /// "f;'/f/,"’ ’C(/‘y%’(«/ Crv/Tovay g]/ gz"i[/"‘4& i :
,7,,3 % { a AFFIDA VIT . . “’jf’fg ) §§@
B/ﬂ A *f§ 3‘@ swear of affirm that (i) my full residential CIRCULATOR'S DRIVER'S
sdessis B2 Acmlond ook o . 4 in the State/Commonwealth of LICENSE NUMBER, IF
’*‘ Vi the Couny/CityTown 0f__ A L Lo rraey : (it am a legal resndentof APPLICABLE
i} + am not a 'ninor (iv) am nota felon whose voting ighits hava not been restored; and {v} | 2 % ———
. qsrs tand that falsely signing this affidavitis 2 naMEOF STATET TISSUED
¥ THE CIRCULATOR'S DRIVER'S
7 LICENSE
. et -~ lf f(“ )
OF PEPSO'\ C""’D;L“ TING T P;Z';J CIROULATOR'S LAST 4 s
| /4 OF SOCIAL SECURITY
State of \ Zfl £ Y County/City of e /)/ //W MUMBER

h r r,egom slrumZ(Jas subscrnoe;d and sworn befor this

375"7.;&2 % (2 /7(//) T L \9

Expires 11/30/2018 -
oy ﬁs:m ApiF i ,R,m I“Ar/F/ oy PERSON CIRCULATING THE PETITION
- - ; /

$PAINISTER GATHS  HOTARY REGISTRATION HUMBER™ DATE HOTARY COMMSSION EXPIRES*

4.2-508 and 24.2-521, authorizes requesting the last four digits of your social éecunty number {o facilitate
wo'er fegistration racord. You are not requirad to pruvxde this information and may sign the petition without
ons or J’lE General Registrar. when copying this document far public inspection, must cover the coturn containing

SBE-506/521 REV 1.2013



)

ENTER ABOVE, NAME OF CANDIDATE [SHOULD BE AS IT |§ TO AP*-EAR ON BALLOT)

¥\\ .3(\’_%”

ENTER AEOVE RESIDENCE ADDRESS DF CANDIDATE

B Aavlonh add
ENTER ABOVE £))TY/TOWN | R
N .y H BT\ N R

ENTER ABOQVE, OFFICE SQUGHT

% :,‘,\ S i
f““l‘ ?.{‘ ;g.\

COMMONWEALTH OF VIRGINA
PETITION OF QUA] =T

VOTER

We, the qualifigd voters ofthe»dlstrct in Mh the above candidate seeks nomination or elsciion and of

P -
LA TN R A T S signed hereunder or on ihs reverse
COUNTY ORGITY OR, FOR TOWN cour'cm NAME OF TOwN
side of this page, do hereby petition the above named individual to become a candidate for ir2 office stated

above in the [check only one]
B General Election, [1 Special Election [|Democraic Primary L1 Republican Frimary

to be held an the S T7 Yay of b .20 [ and we do uriner pediion
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