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ORDER

SUSIE MORGAN, District Judge.

*1 Before the Court are (1) Plaintiff Jacob Joseph
Kadakkarappally’s (“Kadakkarappally”) Motion for
Partial Summary Judgment as to Liability on his 42
U.S.C. § 1981 Claim for Retaliation* and (2) Defendants’
Motion for Partial Summary Judgment Regarding
Retaliation filed by Signal International, L.L.C., Signal
International, Inc., Signal International Texas, G.P., and
Signal International Texas, L.P. (collectively “Signal).2
For the following reasons, the Court finds there are
genuine issues of material fact as to Kadakkarappally’s 42
U.S.C. § 1981 retaliation claim, and neither party is
entitled to judgment as a matter of law. The cross motions
are DENIED.®

BACKGROUND*

On October 27, 2014, Kadakkarappally filed a motion for
partial summary judgment as to liability on his 42 U.S.C.
§ 1981 claim for retaliation.® The Fourteenth Claim for
Relief in the Sixth Amended Complaint asserts Signal
violated Kadakkarappally’s rights to receive full and
equal benefit of all laws as guaranteed by 42 U.S.C. §
1981 by “threatening, assaulting, battering, falsely
imprisoning, causing emotional distress to, and
terminating the employment of ... Kadakkarappally as a
direct response to and in retaliation for [his] legally
protected opposition to Defendant Signal’s discriminatory
practices.” Kadakkarappally seeks “compensatory
damages for emotional pain and suffering ... based on the
retaliatory discharge and other retaliatory acts up to the
point at which ... Plaintiff’s employment at Signal was
terminated; punitive damages, [and] attorneys’ and
experts’ fees and costs of this action, as authorized by 42
U.S.C. § 1988(b)-(c).””



Kadakkarappally argues summary judgment in his favor
is warranted because “Kadakkarappally has established a
prima facie claim for retaliation, thereby shifting the
burden to Signal to provide a legitimate reason for
Kadakkarappally’s termination,” and “[i]n light of the
clear evidentiary record, any such proffered reason would
be pretextual, unsupportable and ineffective as a matter of
law.”® Signal argues there are genuine issues of material
fact relative to Kadakkarappally’s argument, so his
motion should be denied.®

On October 28, 2014, Signal filed a cross motion for
partial summary judgment contending there is no genuine
dispute as to Kadakkarappally’s retaliation claim because
he cannot make his prima facie showing of retaliation.®
Signal argues Kadakkarappally cannot show he engaged
in protected conduct or that there is a causal connection
between any protected conduct and his termination—two
essential elements of his prima facie case.’* Even
assuming Plaintiff meets his prima facie burden, Signal
argues Kadakkarappally cannot prove Signal’s legitimate,
non-discriminatory reason for his termination was
pretextual.®? Thus, Signal seeks summary judgment in its
favor. Kadakkarappally responds that the evidence in this
case “is more than sufficient to defeat summary judgment,
if not establish summary judgment in Plaintiff]’s] favor.”*

LEGAL STANDARD

*2 Summary judgment is appropriate only “if the movant
shows that there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of
law.”** “An issue is material if its resolution could affect
the outcome of the action.””® When assessing whether a
material factual dispute exists, the Court considers “all of
the evidence in the record but refrains from making
credibility determinations or weighing the evidence.” All
reasonable inferences are drawn in favor of the
nonmoving party.t” There is no genuine issue of material
fact if, even viewing the evidence in the light most
favorable to the non-moving party, no reasonable trier of
fact could find for the non-moving party, thus entitling the
moving party to judgment as a matter of law.*®

If the dispositive issue is one on which the moving party
will bear the burden of persuasion at trial, the moving
party “must come forward with evidence which would
‘entitle it to a directed verdict if the evidence went
uncontroverted at trial.” ¢ If the moving party fails to
carry this burden, the motion must be denied. If the

moving party successfully carries this burden, the burden
of production then shifts to the non-moving party to direct
the Court’s attention to something in the pleadings or
other evidence in the record setting forth specific facts
sufficient to establish that a genuine issue of material fact
does indeed exist.?

If the dispositive issue is one on which the non-moving
party will bear the burden of persuasion at trial, the
moving party may satisfy its burden of production by
either (1) submitting affirmative evidence that negates an
essential element of the non-movant’s claim, or (2)
affirmatively demonstrating that there is no evidence in
the record to establish an essential element of the
non-movant’s claim.? If the movant fails to affirmatively
show the absence of evidence in the record, its motion for
summary judgment must be denied.? Thus, the
non-moving party may defeat a motion for summary
judgment by “calling the Court’s attention to supporting
evidence already in the record that was overlooked or
ignored by the moving party.”? “[U]nsubstantiated
assertions are not competent summary judgment
evidence. The party opposing summary judgment is
required to identify specific evidence in the record and to
articulate the precise manner in which that evidence
supports his or her claim. ‘Rule 56 does not impose upon
the district court a duty to sift through the record in search
of evidence to support a party’s opposition to summary
judgment.” 2

ANALYSIS

Section 1981 refers to “discrimination in the making and
enforcement of contracts and is designed to include a
federal remedy against discrimination in employment on
the basis of race [or alienage].” For retaliation claims
under § 1981, the Fifth Circuit uses the same legal
framework as that which governs retaliation claims
arising under Title VI1:%

*3 To present a prima facie case of retaliation under
either Title VII or § 1981, a plaintiff must show that:
(1) he engaged in an activity protected by Title VII [or
8§ 1981]; (2) he was subjected to an adverse
employment action; and (3) a causal link exists
between the protected activity and the adverse
employment action.... [O]nce the plaintiff presents a
prima facie case, the burden shifts to the
defendant-employer to proffer a legitimate rationale for
the underlying employment action. If a legitimate



reason is proffered, the burden returns to the plaintiff to
demonstrate that the employer’s articulated reason for
the employment action was a pretext for retaliation.
Showing pretext requires a plaintiff to produce
substantial evidence indicating that the proffered
legitimate nondiscriminatory reason is a pretext for
discrimination.?
In order for Kadakkarappally’s retaliation claim to
survive Signal’s motion for summary judgment, there
must be sufficient evidence to convince a reasonable fact
finder to find all of the elements of Kadakkarappally’s
prima facie case.? In other words, there must be a genuine
issue of material fact concerning his prima facie case.?
Signal argues Kadakkarappally cannot establish a prima
facie case of retaliation because he cannot show (1) that
he engaged in protected conduct, or (2) that there is a
causal connection between his alleged protected conduct
and his termination—two essential elements of his prima
facie case.® Kadakkarappally may not have specifically
used the words “race discrimination” or “alienage
discrimination” when complaining to Signal, but his
complaints to Signal involved the work and living
conditions as they related specifically to the Indian H2-B
workers.® Further, the requirement of showing causation
at the prima facie stage is much less stringent than
proving the ultimate issue of unlawful retaliation.® Very
close temporal proximity of the protected activity and the
adverse employment action is sufficient to establish
causation at the prima facie stage of a retaliation claim.

Viewing the evidence in a light most favorable to the
plaintiff, the Court concludes there is sufficient evidence
from which a jury could find that Kadakkarappally
engaged in protected conduct and that there is a causal
connection between the protected conduct and his
termination. Thus, the burden shifts to Signal to articulate
a legitimate, non-retaliatory reason for terminating
Kadakkarappally.  Because  Signal  produced a
non-retaliatory justification—that Kadakkarappally made
threats to Signal employees, his behavior was divisive and
disruptive, and Signal could not appease him through
legal means*—the burden shifts back to Kadakkarappally
to demonstrate Signal’s reasons for his termination were
not its true reasons, but rather were pretext for retaliation.
An employee may establish pretext by “showing the
employer’s proffered explanation is false or unworthy of
credence.”

*4 Signal contends Kadakkarappally exclusively relies on
his subjective, conclusory opinion that he was retaliated
against, which is not competent summary judgment
evidence, and on temporal proximity between his alleged
protected conduct and his termination, which is
insufficient to establish pretext.*® Kadakkarappally points
to evidence that he received positive reviews and a pay

raise shortly before his termination, showing he was an
excellent worker and indicating Signal’s reason was
pretextual.*” Plaintiff also points to numerous emails
exchanged by Signal’s management team demonstrating
Signal’s proftered reasons for terminating
Kadakkarappally were untrue. For example, one email
chain contains the subject line “Indian Issues” and is
marked with high importance and labeled confidential.®
Darrell Snyder, a Signal employee who supervised
Kadakkarappally in the man camp and handled
Kadakkarappally’s complaints on a daily basis, sent an
email detailing “the latest issue with the Indian
workers.”® The email explains how a “source” in the man
camp told Snyder that Kadakkarappally and another
Indian worker “went bunkhouse to bunkhouse [that]
weekend to recruit workers to talk to a lawyer,” and
“[t]hey were able to get approximately 35 to 40 workers
to see [a] lawyer.” The email goes on to discuss how
“[t]he workers have complained about their treatment”
and ends stating “the atmosphere in the camp tonight was
as tense as [Snyder] ha[d] experienced it.”* The
responding email states: “This does not need to go
unchecked” and references needing to have “discussions
with the Indians to address legitimate complaints” and
that after, “we should know who we want and who we do
not.”* Kadakkarappally was terminated on March 9,
2007—just days after this email chain was exchanged.”
Although temporal proximity, alone, may be insufficient
to establish pretext, in this case, Kadakkarappally points
to additional competent summary judgment evidence in
the record creating a genuine dispute as to pretext.

The Court finds there are genuine issues of material fact
as to pretext.# Accordingly, both motions for partial
summary judgment on the retaliation claim must be
denied.

CONCLUSION

Plaintiff Jacob Joseph Kadakkarappally’s Motion for
Partial Summary Judgment as to Liability on his 42
U.S.C. § 1981 Claim for Retaliation is DENIED.*

Signal’s Motion for Partial Summary Judgment
Regarding Retaliation is DENIED with respect to
Plaintiff Jacob Joseph Kadakkarappally’s 42 U.S.C. §
1981 claim.®® The Court defers judgment on Signal’s
motion with respect to Plaintiff Sabulal Vijayan’s 42
U.S.C. § 1981 retaliation claim.”
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