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Background: Public-interest groups and
county residents brought § 1983 action
against county election board and its mem-
bers, alleging that board’s failure to re-
establish satellite offices for early in-per-
son absentee voting after 2009 infringed
constitutional rights of African-American
voters. Interest groups and residents
moved for preliminary injunction requiring
board to establish two satellite offices for
2018 primary and general elections.
Holdings: The District Court, Sarah Ev-
ans Barker, J., held that:

(1) interest groups and residents had sub-
stantial likelihood of success on merits
of claim;

(2) board member’s interest in reviewing
and discussing satellite-office resolu-
tion prior to board meeting did not
constitute governmental interest justi-
fying board’s failure to re-establish sat-
ellite offices;

(3) interest in preventing voter confusion
did not justify board’s failure to re-
establish satellite offices;

(4) interest in cost avoidance did not justi-
fy board’s failure to re-establish satel-
lite offices;

(5) board’s failure to re-establish satellite
offices likely resulted from partisan po-
litical motivations;

(6) voters would likely suffer irreparable
harm in absence of preliminary injunc-
tion; and

(7) balance of equities favored preliminary
injunction requiring board to establish
two satellite offices for 2018 general
election, but not 2018 primary election.

Motion granted in part and denied in part.

1. Election Law =629

The provision of the Voting Rights
Act governing denial or abridgement of
the right to vote on account of race or
color through voting qualifications or pre-
requisites does not expressly confer a right
of action, though the Supreme Court has
routinely allowed private enforcement of
this provision. Voting Rights Act of 1965
§ 2,52 US.C.A. § 10301.

2. Injunction €=1092

Plaintiffs seeking a preliminary in-
junction must establish that they are likely
to succeed on the merits, that they are
likely to suffer irreparable harm in the
absence of preliminary relief, that the bal-
ance of equities tips in their favor, and that
an injunction is in the public interest.

3. Injunction €=1093

On a motion for a preliminary injunc-
tion, the more likely it is the plaintiffs will
succeed on the merits, the less the balance
of irreparable harms need weigh towards
their side, and the less likely it is the
plaintiffs will succeed, the more the bal-
ance need weigh towards their side.

4. Injunction &1571

On a motion for a preliminary injunc-
tion, the movant’s burden is proof by a
preponderance of the evidence.

5. Injunction €1080

A “mandatory preliminary injunction,”
that is, an injunction requiring an affirma-
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tive act by the defendant, is cautiously
viewed and sparingly issued.

See publication Words and Phrases
for other judicial constructions and
definitions.

6. Injunction €=1080

A mandatory preliminary injunction
can be used to compel restoration of the
status quo, i.e., the last peaceable uncon-
tested status that existed before the dis-
pute arose.

7. Injunction &1096

On a motion for a preliminary injunc-
tion, to merit balancing of the injunction
factors, plaintiffs must, at a minimum,
show a better than negligible chance of
success on the merits of at least one of
their claims.

8. Injunction ¢=1096

Only after the District Court proceeds
to the balancing phase of the preliminary
injunction analysis must it determine how
likely plaintiffs’ success must be for it to
issue the requested injunction.

9. Constitutional Law €=1466

Voting is of the most fundamental sig-
nificance under the United States’ consti-
tutional structure, a fundamental political
right, because preservative of all rights.

10. Election Law &=47
A state’s power to regulate its own
elections, as guaranteed by the United

States Constitution, is incontestable. U.S.
Const. art. 1, § 4, cl. 1.

11. Election Law &=45

There must be a substantial regula-
tion of elections if they are to be fair and
honest and if some sort of order, rather
than chaos, is to accompany the democratic
processes.

12. Election Law &=51, 55

To achieve the necessary objectives of
fairness, honesty, and order, states have
enacted comprehensive election codes,
each provision of which, whether it gov-
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erns the registration and qualifications of
voters, the selection of candidates, or the
voting process itself, inevitably affects the
individual’s right to vote.

13. Constitutional Law ¢=1466

Any restriction governing the regis-
tration and qualifications of voters, the
selection of candidates, or the voting pro-
cess, is going to exclude, either de jure or
de facto, some people from voting; the
constitutional question is whether the re-
striction and resulting exclusion are rea-
sonable given the interest the restriction
serves. U.S. Const. art. 1, § 4, cl. 1.

14. Constitutional Law ¢=1466

Under the First and Fourteenth
Amendments to the United States Consti-
tution, a court considering a challenge to a
state’s election regulation as unduly and
impermissibly burdening voting rights
must first consider the character and mag-
nitude of the asserted injury to the rights
protected by the First and Fourteenth
Amendments that the plaintiff seeks to
vindicate, and it then must identify and
evaluate the precise interests put forward
by the State as justifications for the bur-
den imposed by its rule; in passing judg-
ment, the court must not only determine
the legitimacy and strength of each of
those interests, but it also must consider
the extent to which those interests make it
necessary to burden the plaintiff’s rights,
and it must then make the hard judgment
that the United States’ adversary system
demands. U.S. Const. Amends. 1, 14.

15. Constitutional Law ¢=1466

If a state’s election regulation severe-
ly burdens the First and Fourteenth
Amendment rights of voters, the regula-
tion must be narrowly drawn to advance a
state interest of compelling importance.
U.S. Const. Amends. 1, 14.
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16. Constitutional Law €=1466

When a state election regulation im-
poses only reasonable, nondiscriminatory
restrictions upon the First and Fourteenth
Amendment rights of voters, the state’s
important regulatory interests are gener-
ally sufficient to justify the restrictions.
U.S. Const. Amends. 1, 14.

17. Constitutional Law €=1466

However slight the burden imposed
on voters’ First and Fourteenth Amend-
ment rights by a state election regulation
may appear, it must be justified by rele-
vant and legitimate state interests suffi-
ciently weighty to justify the limitation.
U.S. Const. Amends. 1, 14.

18. Constitutional Law €=1466

Even rational restrictions on the right
to vote under the First and Fourteenth
Amendments are invidious and unconstitu-
tional if they are unrelated to voter qualifi-
cations. U.S. Const. Amends. 1, 14.

19. Election Law =60, 85

Wealth, like race, creed, or color, is
not germane to one’s ability to participate
intelligently in the electoral process; to
introduce wealth or payment of a fee as a
measure of a voter’s qualifications is to
introduce a capricious or irrelevant factor.

20. Constitutional Law €=3635
Evenhanded restrictions that protect
the integrity and reliability of the electoral
process itself are not invidious and satisfy
the equal protection standard set forth in
Harper v. Virginia State Bd. of Elections,
86 S.Ct. 1079. U.S. Const. Amend. 14.

21. Constitutional Law €=3635

The Equal Protection Clause has nev-
er been held to require a unit of govern-
ment to bankrupt itself in the pursuit of
expanding voting rights to their maximum
possible extent. U.S. Const. Amend. 14.

22. Constitutional Law €=3635
For purposes of equal protection anal-
ysis, a neutral and nondiscriminatory fail-

ure to extend constitutionally optional vot-
ing rights is to be sharply distinguished
from an arbitrary or discriminatory re-
striction of voting rights, and from an arbi-
trary or discriminatory failure to extend
voting rights to some while extending
them to others, no matter whether those
rights are constitutional requirements or
statutory entitlements. U.S. Const.
Amend. 14.

23. Constitutional Law €=1055

Once a unit of government has decid-
ed to administer a benefit or impose a
burden, it must do so rationally and equi-
tably, without offense to independent con-
stitutional prohibitions.

24. Constitutional Law ¢=1466

A unit of government must be free to
restrict earlier expansions of its voting
regime in such a way as only might argu-
ably burden some segment of the voting
population’s right to vote under the First
and Fourteenth Amendments, given a suf-
ficient justifying interest; but what a unit
of government cannot do is arbitrarily or
discriminatorily revoke an expansion of
voting rights without any justifying inter-
est. U.S. Const. Amends. 1, 14.

25. Constitutional Law €=1466

Under the First and Fourteenth
Amendments, there is neither a constitu-
tional right to early in-person voting nor a
constitutional right to election-day polling-
place voting; there is only the right of
qualified voters, regardless of their politi-
cal persuasion, to cast their votes effective-
ly. U.S. Const. Amends. 1, 14.

26. Constitutional Law ¢=1461

It matters in the analysis of the con-
stitutionality of election regulations under
the First and Fourteenth Amendments
whether the effects of a facially neutral
and nondiscriminatory law are unevenly
distributed across identifiable groups
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whose members share a particular view-
point, associational preference, or econom-
ic status, or are delineated by capricious or
irrelevant factors such as wealth, race,
creed, or color, or, in the ordinary case and
within limits, age and health. U.S. Const.
Amends. 1, 14.

27. Injunction €=1346

Public-interest groups and county res-
idents seeking preliminary injunction re-
quiring county election board to establish
two satellite offices for early in-person ab-
sentee voting in 2018 primary and general
elections had substantial likelihood of suc-
cess on merits of claim that board’s failure
to re-establish such satellite offices after
2009 infringed constitutional rights of Afri-
can-American voters and voters who
lacked financial means or flexible sched-
ules. U.S. Const. Amends. 1, 14.

28. Constitutional Law €=1466

A burden on a group of voters im-
posed solely in virtue of the political beliefs
and affiliations of a majority of the group’s
members by its nature impinges on free-
doms protected by the First Amendment,
inviting a searching standard of review.
U.S. Const. Amend. 1.

29. Election Law €=366, 376

County election board member’s inter-
est in reviewing and discussing satellite-
office resolution prior to board meeting
holding vote on such resolution did not
constitute governmental interest justifying
board’s failure to re-establish satellite of-
fices for early in-person absentee voting in
elections taking place after 2009; board
member had no right of consultation on
resolution, resolution was not complex
piece of legislation requiring minute in-
spection and negotiation of language, but
instead was simple and functional docu-
ment, and business of board was most
naturally discussed at its meetings, rather
than before.
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30. Election Law =376

Purported governmental interest in
preventing voter confusion did not justify
county election board’s failure to re-estab-
lish satellite offices for early in-person ab-
sentee voting in elections taking place af-
ter 2009; evidence suggested that voters
were not confused by nature of early in-
person absentee voting, and there was no
showing of why or how any voter confusion
would be cured or mitigated by restricting
such voting.

31. Election Law €&=376

County election board’s asserted in-
terest in cost avoidance did not justify
board’s failure to re-establish satellite of-
fices for early in-person absentee voting in
elections taking place after 2009; board
established two satellite offices for 2008
election and expanded to four satellite of-
fices for 2009 election, suggesting that
benefits of satellite offices outweighed ad-
ministrative costs, and none other of thir-
teen counties on record abandoned use of
satellite offices after introducing them.

32. Constitutional Law ¢=1466

A unit of government cannot defeat
every constitutional challenge to voting re-
strictions under the First and Fourteenth
Amendments, no matter how capriciously
enacted, on the plea that fewer voters
mean cheaper elections. U.S. Const.
Amends. 1, 14.

33. Constitutional Law ¢=1466

There must be a demonstration of in-
terests sufficiently weighty to justify a
burden on voting rights, and those inter-
ests must be precise and relevant, in order
to pass constitutional muster under the
First and Fourteenth Amendments. U.S.
Const. Amends. 1, 14.
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34. Constitutional Law ¢=1466

Election Law ¢=376

County election board’s failure to re-
establish satellite offices for early in-per-
son absentee voting in elections taking
place after 2009 likely resulted from par-
tisan political motivations, infringing con-
stitutional rights of voters under the
First and Fourteenth Amendments; evi-
dence indicated that Republican board
member deferred to wishes of county Re-
publican party in casting her vote against
re-establishing satellite offices, and nei-
ther Republican board member nor coun-
ty Republican party offered nonpartisan
explanation for opposing re-establishment
of satellite offices. U.S. Const. Amends.
1, 14.

35. Election Law &=280
By contrast to the redistricting pro-
cess, which is inherently political, election

administration should not be political at
all.

36. Injunction €=1346

Voters would likely suffer irreparable
harm by infringement of their First and
Fourteenth Amendment rights in absence
of preliminary injunction requiring county
election board to establish two satellite
offices for early in-person absentee voting
in 2018 general election. U.S. Const. art.
1, § 4, cl. 1; U.S. Const. Amends. 1, 14.

37. Civil Rights &=1457(1)

For some kinds of constitutional viola-
tions, irreparable harm, supporting grant
of a preliminary injunction, is presumed,;
this is true of violations of the First and
Fourteenth Amendments. U.S. Const.
Amends. 1, 14.

38. Constitutional Law €=1460
Compensation in money cannot atone
for the loss of the right to participate in
the democratic process on equal terms
with other citizens, a fundamental political
right under the First and Fourteenth

Amendments, because it is preservative of
all rights. U.S. Const. Amends. 1, 14.

39. Injunction €~1346

Balance of equities favored prelimi-
nary injunction requiring county election
board to establish two satellite offices for
early in-person absentee voting in 2018
general election, but not 2018 primary
election; despite ample risk of irreparable
harm to voters through infringement of
their First and Fourteenth Amendment
rights, any injunction mandating establish-
ment of satellite offices for 2018 primary
election would issue fewer than two weeks
before primary election, causing last-min-
ute upheaval and confusion in election
preparations and administration. U.S.
Const. Amends. 1, 14.

40. Injunction &1109

In the balance-of-equities portion of
the preliminary injunction analysis, the
court weighs the irreparable harm that the
moving party would endure without the
protection of the preliminary injunction
against any irreparable harm the nonmov-
ing party would suffer if the court were to
grant the requested relief.

Daniel Bowman, William R. Groth, Fil-
lenwarth Dennerline Groth & Towe LLP,
Indianapolis, IN, for Plaintiff.

Andrew J. Mallon, Donald Eugene Mor-
gan, Office of Corporation Counsel City of
Indianapolis, Anne Kramer Ricchiuto, An-
thony Scott Chinn, Daniel E. Pulliam,
Faegre Baker Daniels LLP (Indianapolis),
Indianapolis, IN, for Defendant.

OPINION AND ORDER ON PLAIN-
TIFFS’ MOTION FOR PRELIMI-
NARY INJUNCTION (DKTS. 61, 67)

SARAH EVANS BARKER, JUDGE

[1] Plaintiffs brought this lawsuit un-
der 42 U.S.C. § 1983 alleging and seeking
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to enjoin violations of the First and Four-
teenth Amendments to the Constitution
and Section 2 of the Voting Rights Act of
1965 (VRA), 52 U.S.C. § 10301.! Now be-
fore the Court is Plaintiffs’ motion for a
preliminary injunction. For the reasons be-
low, that motion is granted in part and
denied in part.

Facts and Procedural History

Plaintiffs are two public-interest groups
and two private residents of Marion Coun-
ty, Indiana. The public-interest groups are
Common Cause Indiana, which “has long
worked to expand voter registration
and...equal access to voting[,]” Am.
Compl. (Dkt. 55) 14, and the Greater In-
dianapolis Branch 3053 of the NAACP,
which “[t]hroughout its [more than one-
hundred-year] history...has led and con-
tinues to lead the fight for civil rights,
voting rights[,] and economic justice for
African—American residents of Indianapo-
lis and Marion County.” Id. 156. The pri-
vate plaintiffs are John Windle (“Windle”)
and Doris A. McDougal, who are regis-
tered and active Marion County voters.?

Defendants are the Marion County Elec-
tion Board (“the Board”) and its three
members in their official capacities: Myla
A. Eldridge (“Eldridge”), Keith Johnson
(“Johnson”), and Melissa Thompson
(“Thompson”). By law, see Ind. Code § 3—
6-5-2, the three-member Board consists of
the elected clerk of Marion Circuit Court
(Eldridge) and her two appointees, one

1. Section 2 “does not expressly confer a right
of action, though the Supreme Court has rou-
tinely allowed private enforcement of this
provision. See, e.g., Johnson v. De Grandy, 512
U.S. 997, 114 S.Ct. 2647, 129 L.Ed.2d 775
(1994); Chisom v. Roemer, 501 U.S. 380, 111
S.Ct. 2354, 115 L.Ed.2d 348 (1991)....In one
of the few cases to address the question ex-
pressly...a federal district court concluded
that § 2 was enforceable through § 1983.
Gray v. Main, 291 F.Supp. 998, 999-1000
(M.D. Ala. 1966).” Daniel P. Tokaji, Public
Rights and Private Rights of Action: The En-
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from the county Democratic Party (John-
son) and one from the county Republican
Party (Thompson). The Republican mem-
ber of the Board was formerly, at times
relevant to this lawsuit, Maura J. Hoff
(“Hoff”). Hoff was originally named as a
defendant, but Thompson was substituted
for Hoff when the former succeeded to the
latter’s seat on the Board. See Fed. R. Civ.
P. 25(d).

I. Early In-Person Voting Under
Indiana Election Law

Under Indiana election law, Ind. Code
tit. 3, a voter may cast her vote otherwise
than at the polls on election day by what is
known as “absentee” voting. See id. ch. 3-
11-10. An absentee vote may be cast by
mail if the voter meets one of thirteen
conditions, see id. § 3-11-10-24(a)(1)
through (13), such as having “a specific,
reasonable expectation of being absent
from the county [where she is registered]
on election day during the entire
twelve. . .hours that the polls are open[,]” 3
id. § 24(a)(1), or being “a serious sex of-
fender” as that term is defined under state
criminal law. Id. § 24(a)(12). An absentee
vote may also be cast in person, without
the voter having to satisfy any of the
thirteen conditions for voting absentee by
mail, id. § 26(a), no earlier than twenty-
eight days before, and no later than noon
on the day before, election day. Id. § 26(f).
For this reason, in-person absentee voting

forcement of Federal Election Laws, 44 Ind. L.
Rev. 113, 138 n.198 (2010).

2. No Article IIT standing issues have been
raised as to either the organizational or the
individual plaintiffs. See Pls.” Reply Br. (Dkt.
68) 10 n.2.

3. Indiana polls are open on election day from
6:00 am. to 6:00 p.m. Plaintiffs allege
Indiana’s 6:00 p.m. poll closing time to be the
earliest in the nation. Am. Compl. 1152, 61.
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is sometimes called “early in-person” or
“EIP” voting.

The county circuit court clerk (or sim-
ply, “the county clerk”), as already noted,
is ex officio a member of the county elec-
tion board, and is charged by statute with
much of the responsibility for election ad-
ministration. See id. § 33-32-2-6. The
county clerk’s office must be open for early
in-person voting for at least seven hours
on each of the two Saturdays before elec-
tion day. Id. §§ 3-11-10-26(a)(1), (h). But
a county election board may also establish
“satellite offices in the county where voters
may cast” EIP votes. Id. § 26.3(a). See
also id. § 26(a)(2) (entitling voters to vote
early in person at satellite office estab-
lished under § 26.3). Satellite offices may
be established only by unanimous resolu-
tion of a county election board, id.
§ 26.3(b), which, if adopted, “expires Janu-
ary 1 of the year immediately after the
year in which the resolution is adopted.”
Id. § 26.33i). As relevant here, the statute
does not constrain a county election
board’s discretion to decide whether to
establish satellite offices, where such of-
fices should be, how many should be estab-
lished, or how long they should be open for
voting; and the statute provides no guid-
ance on reaching such decisions.

II. Early In-Person Voting in Marion
County

Marion County is Indiana’s most popu-
lous and most racially diverse (that is,
having the highest nonwhite population in
both absolute and relative terms). Dkt. 63
Ex. 6, at 18. Marion County first experi-
mented with satellite offices for early in-
person voting in 2008, a presidential elec-
tion year. That year, the Board unani-
mously approved two satellite offices, one
at North Central High School and another
at the Southport Government Center. Dkt.
66 Ex. A (Eldridge Dep.) 7:7-13, 11:11-14.
More than 73,000 Marion County voters
cast EIP votes. Answer Am. Compl. (Dkt.

60) 115. “Indiana, for the first time since
1964, cast its electoral votes for the Demo-
cratic Party’s nominee for President.” Pls.’
Br. Supp. (Dkt. 62) 8.

Eldridge, then the Board’s deputy di-
rector, deemed 2008’s satellite-office ex-
periment a success. Dkt. 63 Ex. 8 (El-
dridge Dep.) 11:25-12:6. Eldridge did not
encounter “any difficulties” in “finding
sufficient numbers of poll workers or vol-
unteers” to “staff those early voting loca-
tions[.]” Id. at 7:20-25. Eldridge never re-
ceived or heard of any complaints of
fraud, “unexpected administrative difficul-
ties...[,]” id. at 12:14- 16, or any other
“complaints from citizens about the[ ] sat-
ellite voting locations[.]” Id. at 12:7-9. As
both satellite offices were located on pub-
lic property, the Board was able to secure
their use at no cost. Id. at 7:14-19. In
Eldridge’s experience, “early voting plays
an important rolle] in alleviating conges-
tion and problems that often arise during
a single election day[.]” Id. 8:9-12. Natu-
rally, the greater the number of early vot-
ers, the fewer the voters crowding the
polling places on election day. But further,
for example, administrative errors are
easier to correct when earlier discovered,
and “voters who cast their vote early typi-
cally have a greater tolerance for wait
times because they’ve chosen the day and
the time that is convenient for them to
vote.” Id. 9:1-5.

Jennifer Ping (“Ping”) reported a differ-
ent experience. Ping is a former chair of
the Marion County Republican Party but,
in 2008, was co-owner of a lobbying firm
and did not then appear to have any role
(at least any formal role) in county politics
or county election administration. She re-
ported,

I myself did vote early at the Southport

location in 2008, and in addition to hav-

ing that concern of verifying a voter
actually voted—might have voted earli-
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er, the process of printing nearly a thou-
sand different ballots styles [sic] on de-
mand did not go smoothly and created a
lot of chaos for the workers there as
well as the voters, myself included.

Dkt. 66 Ex. B (Ping Dep.) 14:1-8. Howev-
er, Ping was not aware of “any evidence
that any voter in 2008 in Marion County
voted more than once[,]” id. at 14:9-12,
and did not, in the materials designated to
the Court, explain why the demands of
ballot-printing were greater at satellite of-
fices than at the clerk’s office, or greater
at satellite offices before election day than
at polling places on election day.

The Board again approved the use of
satellite offices, four of them this time, for
a local, nonpartisan referendum in 2009.
Dkt. 66 Ex. A (Eldridge Dep.) 13:2-14:1.
But resolutions to re-establish satellite of-
fices in Marion County failed in every fed-
eral general election year thereafter—
2010, 2012, 2014, and 2016—each time for
lack of the Republican Board member’s or
her proxy’s vote. Id. at 14:12-22 (2010); d.
at 14:23- 15:1 (2012, 2014, 2016); Dkt. 63
Ex. 3, at 4 (2016 May primary election); id.
at 11 (2016 November general election).

III. The 2016 Resolutions

Hoff was the Republican Board member
for 2016; her predecessor was Mindy
Brown. Hoff was “recruited” for, Dkt. 63
Ex. 9 (Hoff Dep) 8:19-20, and de factoap-
pointed to,* that position in January or
February 2016 by Ping, then the chair of
the county Republican Party; Mike
MecQuillen (“McQuillen”) succeeded Ping in
that position in the summer of 2016. (As of
September 2017, the party chairmanship

4. The statute clearly provides that the other
two members of a county election board are
“appointed by the circuit court clerk[.]” Ind.
Code § 3-6-5-2(2). In Marion County prac-
tice, however, the appointments appear to
have been made by the respective county par-
ty chairs. See Dkt. 63 Ex. 8 (Eldridge Dep.)
10:14-16 (“‘other two [Board] members are
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was held by state senator Jim Merritt.) As
a “political appointee,” Hoff “would not say
that [she] felt obliged to follow the party
line, but as an appointee, [she] would give
deference to the opinion of the party on
those matters [before the Board].” Dkt. 63
Ex. 9 (Hoff Dep.) 11:2-5.

In Hoff's experience, “[s]atellite vot-
ing...tend[s] to be party divided.” Id. at
11:17-18. When a satellite-office resolution
was introduced in spring 2016, ahead of
the May primary election, Ping and Hoff
“talked through it and agreed on how
[Hoff] should vote[,]” id. at 15:15-16, which
is to say, in the negative. “[T]he two main
points” Ping brought to Hoff’s attention
were, first, “that the resolution had solely
been drafted by the Democratlic] Party
and had not been discussed with [Ping],”
and, second, “the cost and administrative
headache that it would bring.” Id. at 16:9-
18. Hoff did not know how great the ex-
pense would be and conducted no indepen-
dent investigation. Hoff did not discuss her
or Ping’s concerns with the other Board
members or voice them at the Board meet-
ing at which a vote on the spring satellite-
office resolution was taken; she simply vot-
ed against the resolution without comment.

A second satellite-office resolution was
introduced in 2016 ahead of the November
general election. Hoff was apparently un-
able to attend the Board meeting at which
a vote on the resolution was to be taken, so
she contacted McQuillen, the newly install-
ed county party chair, Ping, now serving
as county party vice chair, and Joey Fox
(“Fox”), executive director of the county
party, asking if any of the three party

appointees of the two major political par-
ties”’); Dkt. 63 Ex. 9 (Hoff Dep.) 8:2-4 (“Q.
[You] [jlust serve at the pleasure of the Mar-
ion County Republican chair? A. Correct.”);
Dkt. 66 Ex. B (Ping Dep.) 9:20-25 (Republi-
can Board member appointed by Marion
County Republican Party chair).
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officials could serve as her proxy at the
Board meeting. Fox responded that he was
available to serve as Hoff’s proxy.

Hoff informed him that “it would be
[her] preference for him to vote no on [the
satellite-office resolution].” Id. at 24:1-2.
She explained her preference to Fox as
follows:

After we [the Marion County Republi-

can Party] opposed [the satellite-office

resolution] in the spring, it was under-
stood that the Republican Party and the

Democrat[ic] Party were going to get

together and work in collaboration, and

I was told that those contacts never

happened, that there was a round of

phone tag between [Ping] and [Eldridge]
and they never got ahold of one another,
so no discussion ever happened.

Id. at 25:12-19. But that was not the only
reason Hoff maintained for voting against
the satellite-office resolution (though
whether she also discussed these reasons
with Fox is unclear):
Gosh, there are many [reasons]. One is
that the public seems to misunderstand
what early voting is, that it’s not actually
voting, that it’s filling out an absentee
ballot in another location. And I person-
ally feel that an absentee ballot can be
filled out at your home, which is even
more convenient, so the necessity of pro-
viding additional locations is—it’s just
not needed. The staff that would be
needed to work each location, plus the
huge burden that we still have paper
poll books in Marion County makes the
process very difficult. And we knew that
the Clerk’s Office was planning to have
all—I’'m going to try to word this cor-
rectly. I hope that I understood it cor-
rectly. That everyone who voted early,
all those names would have to go to the
correct precinct on Election Day and be
marked off in the paper poll books be-
cause we didn’t have an electronic sys-
tem to do so, and that that was going to

significantly delay voting on Election

Day, which I felt was a burden to the

voter who showed up on Election Day.
Id. at 26:3-24. Finally, though “partisan
politics” was “not a reason [Hoff] was giv-
en for voting” against the satellite-office
resolutions, and, if partisanship did play a
role, “that decision was made by someone
else[,]” id. at 32:3-6, Hoff “[didn’t] deny
that partisan politics probably plays a
hand in decision making” on this issue. Id.
at 48:11-12.

Eldridge, for her part, agreed with Hoff
that “the decision whether to have satellite
voting locations has become a partisan is-
sue in Marion County[,]” Dkt. 63 Ex. 8
(Eldridge Dep.) 22:9-12, but otherwise dis-
agreed with Hoff’s assessment of EIP vot-
ing in Marion County (which, in any event,
was never communicated to Eldridge by
Hoff). First, Eldridge had no “reason to
believe that the public doesn’t understand
what early in-person absentee voting is[.]”
Id. at 20:10-13. Second, Eldridge disputed
Hoff’s conclusion that satellite offices were
duplicative of voting absentee by mail and
therefore unnecessary, because a voter’s
right to vote absentee by mail is limited by
statute, whereas the right to vote early in
person is not. Third, Eldridge denied that
Marion County’s use of paper poll books
was a “huge burden on having satellite
voting offices.” Id. at 21:22-25. Marion
County uses exclusively paper poll books
for all voters, no matter their chosen
means of voting; “[iJn order to have satel-
lite sites, you do not have to have electron-
ic pollbooks[,]” id. at 22:2-3; and Hoff did
not further explain why marking off voters
in a paper poll book would be more bur-
densome with respect to early in-person
voters than either absentee by-mail voters
or election day voters. Indeed, before this
Court, the Board and each of its members
have conceded that “early voters and Elec-
tion Day wvoters in Marion County are
likely to experience longer lines and wait
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times than would otherwise exist” follow-
ing the Board’s rejection of satellite of-
fices. Answer 126 (emphasis added).

In this way, both resolutions for satellite
offices in 2016 failed for lack of the Repub-
lican Board member’s vote—just as similar
resolutions had failed in every federal gen-
eral election year since 2008. As Hoff’s
(and Fox’s) nay votes had been cast with-
out public discussion or comment, a colum-
nist of the Indianapolis Star newspaper
was prompted to contact Hoff for a state-
ment of her reasons in so voting. Hoff did
not respond immediately, but first “con-
sulted [McQuillen] and [Ping] as to wheth-
er they wanted to make a party statement
about the issue, and they advised that it
would be better not to comment.” Dkt. 63
Ex. 9 (Hoff Dep.) 25:2-5.

IV. The Impact of the Board’s Deci-
sions

As a result of the Board’s decision not to
re-establish satellite offices, early voting in
Marion County is more difficult for voters
than it otherwise would be. See Answer
126. The Marion County clerk’s office is
located in the City-County Building in
central downtown Indianapolis. For plain-
tiff Windle, it is “exactly 21 miles from
[his] home on the northeast side of Marion
County.” 3 Dkt. 69 Ex. 10 (Windle Aff.) 14.
For Julie Petrison (“Petrison”), “a regis-
tered voter who resides in Washington
Township, Marion County,” Dkt. 69 Ex. 11
(Petrison Aff.) 11, it is an “approximately

5. Windle desired to vote early in person in the
2016 general election because he was appar-
ently ineligible to vote absentee by mail but
had a “work schedule [which] at the time
required [him] to be at work by 9:30 a.m. and
on the clock until 6 p.m. on Election Day.. .,
thus allowing [him] only an approximately
one and [one] half to two-hour window in the
morning in which to vote....” Dkt. 69 Ex. 10
(Windle Aff.) 1 3.

6. Petrison desired to vote early in person in
the 2016 general election because she was
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twenty-five (25) to thirty (30) minute[ ]”
drive to the clerk’s office from her home.®
Id. 13. Eldridge estimated that, by bus, a
trip to the City-County Building from Pike
Township in northwestern Marion County
“would be about 30 minutes[,]. . .assuming
they were on a direct line downtown[.]”
Dkt. 63 Ex. 8 (Eldridge Dep.) 32:9-18.

Voters taking public transportation to
the City—County Building must pay the
bus fare, $1.75 per one-way ticket. Id. at
31:24; Dkt. 75 Ex. 13 (Vaughn Aff.) 120.
Voters taking private transportation must
find parking in downtown Indianapolis. In
Eldridge’s opinion, “[plarking is not conve-
nient downtown. There are really no acces-
sible lots leading up to an election or sur-
rounding the City—County Building.” Dkt.
63 Ex. 8 (Eldridge Dep.) 25:10-13. In 2016
particularly, downtown parking was limit-
ed by ongoing construction projects. See
Dkt. 63 Ex. 9 (Hoff Dep) 32:15-19. Windle
learned that the Board “had chosen a par-
ticular parking lot on Pearl Street as the
designated no-charge parking place for
early voters. But although [he] tried multi-
ple times over numerous days, [he] was
never able to secure a parking spot there,
[n]or along the one block stretch. . .of De-
laware Street. . .also so designated.” Dkt.
69 Ex. 10 (Windle Aff) 16. The Pearl
Street lot may be entered and exited only
by a narrow side-street, and Windle “wit-
nessed absolute gridlock on several occa-
sions [there] where[ ] frustrated drivers

apparently ineligible to vote absentee by mail
but “was scheduled to work from 3:00 p.m.
Monday [before election day] until 8:00 a.m.
Tuesday, [election day,] and then scheduled to
return to work at 3:00 p.m. until 11:00 p.m.
on that Tuesdayl[.]...So [Petrison] had to de-
cide between either early voting or foregoing
any sleep...[,]” Dkt. 69 Ex. 11 (Petrison Aff.)
12, an unattractive choice for any worker,
and potentially a dangerous one for registered
nurses like Petrison.
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were exiting their vehicles and warning
others to turn away.” Id. 17. Moreover,
though Windle had “naively” expected that
the Pearl Street lot had been designated
for the exclusive use of early voters, id.,
that was not so, “so that what [Windle]
estimated were 50-60 spots set aside for
voters were actually only a handful of un-
reserved parking spaces.” Id. Petrison, be-
ing “unfamiliar with the downtown areal,]”
Dkt. 69 Ex. 11 (Petrison Aff) 14, was
unable to find the Pearl Street lot at all,
and “ended up...driving around down-
town for forty-five (45) minutes before giv-
ing up” and parking in a parking garage at
the cost of $2. Id. Other voters at the
City—County Building told Petrison they
had found parking only at a cost of $5 to
$7.

At the City—County Building, Eldridge
has observed that lines to cast EIP votes
“sometimes extend out into the hallway”
and “sometimes extend out into the
street[.]” Dkt. 63 Ex. 8 (Eldridge Dep.)
23:19-24. Petrison found “a line extending
out the door[,]” in which she stood for
“nearly an hour” before casting her ballot.
Dkt. 69 Ex. 11 (Petrison Aff.) 15. When
Petrison left, “the line had grown and by
that time stretched out onto the sidewalk
for about half a block.” Id. 16. Petrison’s
T7-year—old mother had wanted to cast an
EIP vote as well but she “did not want to
go downtown as she has trouble walking
and normally uses a cane or walker[.]” Id.
17. By contrast to her experience at the
City-County Building in 2016, Petrison
found voting at the North Central High
School satellite office in 2008 “very easy
and convenient[.]” Id. 18. “After four or
five attempts to vote early at the City-
County Building,” Windle gave up the ef-
fort entirely and instead voted on election
day during the brief window permitted by
his work schedule. Dkt. 69 Ex. 10 (Windle
Aff) 18.

The burdens imposed by EIP voting in
Marion County have caused a decline in
early voting in Marion County that has not
been demographically agnostic. Specifical-
ly, as found by Prof. Bernard L. Fraga,
professor of political science at Indiana
University—Bloomington:

1. The [Board’s] failure to approve any

satellite voting locations for 2012 and

2016 decreased the proportion of voters

voting early in-person absentee in Mar-

ion County, relative to 2008.

2. African—Americans who voted ab-

sentee were more likely to use early in-

person absentee voting in Marion Coun-
ty than non-Hispanic whites who voted

absentee in 2008, 2012, and 2016.

3. After the [Board’s] failure to ap-

prove any satellite voting locations in

2012 and 2016, rates of early in-person

absentee voting among African-Ameri-

can absentee voters declined to a great-
er degree than rates of early in-person
absentee voting for non-Hispanic

whites, relative to 2008.

4. ...[T]he [Board’s] failure to approve

any satellite voting locations for the 2012

and 2016 elections likely had a dispro-

portionate, negative impact on African—

Americans in Marion County relative to

non-Hispanic whites.

Dkt. 63 Ex. 7 (Fraga Rep.) 5.

But across all demographic groups, the
difference in voting patterns between 2008
and 2016 (both presidential election years)
is stark: in 2008, 370,839 Marion County
voters cast ballots; 72,543 of these were
EIP votes. Id. at 6. In 2016, 366,653 Mar-
ion County voters cast ballots, more than
4,000 fewer votes than in 2008, and a mere
46,986 of these were EIP votes, id., a 34.5
percent decline which may be instructively
compared with the 5.6 percent decline in
absentee by-mail votes over the same peri-
od. Id. at 7. Notably, this decline is con-
trary to national trends, as “the proportion
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of individuals casting ballots before Elec-
tion Day has increased nationwide since
2008.” Id. at 8. Overall voter turnout in
Marion County has declined as well, from
54.73 percent in 2008 and 56.41 percent in
2012, to 52.93 percent in 2016 (all presiden-
tial election years). Dkt. 63 Ex. 8, at 25.

By comparison, other Indiana counties,
in particular the next-most populous after
Marion and those surrounding Marion,
have taken consistent advantage of satel-
lite offices. Early voting has concomitantly
grown in popularity in those counties, in
line with national trends. For example,
Plaintiffs allege that Hamilton County,
Marion’s whiter, richer, and more Republi-
can northern neighbor, established two
satellite offices for the 2016 election, a
ratio of one EIP site (including the clerk’s
office) for every 76,929 voters. Am. Compl.
1 22. Marion County, by contrast, provided
one EIP site (the clerk’s office) for all of
its 699,709 registered voters. Id. 121. In
addition to Hamilton, Allen, Boone, Elk-
hart, Hancock, Hendricks, Johnson, Lake,
Monroe, Morgan, Porter, Tippecanoe, and
Vanderburgh Counties—all either adjacent
to Marion, or one of Indiana’s most popu-
lous counties, or both—have each estab-
lished multiple satellite offices in recent
federal election years. Dkt. 63 Ex. 1 (reso-
lutions of county election boards).

V. The Instant Motion

This lawsuit was filed on May 2, 2017.
Dkt. 1. Plaintiffs filed their Amended
Complaint on January 10, 2018, seeking
declaratory and injunctive relief against vi-
olations of the First and Fourteenth
Amendments and Section 2 of the VRA.
Dkt. 57. The instant motion for a prelimi-
nary injunction, together with supporting
evidentiary designations, was filed on Jan-
uary 31, 2018, seeking an order directing
the Board to establish two satellite offices
in Marion County (the same number as in
2008) for the 2018 primary and general
elections. Dkt. 61.
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Defendants responded to Plaintiffs’ mo-
tion on February 15, 2018, together with
their own evidentiary designations. Dkt.
66. Defendants take “no position” on the
constitutional or statutory merits of Plain-
tiffs’ claims. Defs.” Br. Opp. (Dkt. 66) 4.
Defendants, writing as of February 15,
2018, do object to an order directing the
establishment of satellite offices for the
May primary election as too burdensome
at such a late hour. Id. at 5. The Board
concedes, however, that the burden of an
order directing the establishment of satel-
lite offices for the November general
election would be “far less without a com-
pressed timeframe, and would be consis-
tent with the burden to establish such
satellite offices as part of a [Bloard reso-
lution the majority would support in any
event.” Id. at 5-6.

Plaintiffs replied on February 22, 2018.
Dkt. 68. To facilitate an expeditious resolu-
tion of the instant motion, Plaintiffs waived
an evidentiary hearing and waived their
VRA claim solely for purposes of this mo-
tion. Pls.” Reply Br. (Dkt. 68) 2. According-
ly, only Plaintiffs’ constitutional claim is
presented for decision here.

Consistent with the parties’ implied and
express representations that a hearing was
not necessary on either the law or the
facts, on our own motion, we vacated the
hearing on Plaintiffs’ motion originally set
for April 19, 2018. Dkt. 74.

Standard of Decision

[2-4] “[Pllaintiff[s] seeking a prelimi-
nary injunction must establish that [they
are] likely to succeed on the merits, that
[they are] likely to suffer irreparable harm
in the absence of preliminary relief, that
the balance of equities tips in [their] favor,
and that an injunction is in the public
interest.” D.U. v. Rhoades, 825 F.3d 331,
335 (7th Cir. 2016) (quoting Winter v. Nat.
Res. Def. Council, Inc., 555 U.S. 7, 20, 129
S.Ct. 365, 172 L.Ed.2d 249 (2008) ). “[T]he
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more likely it is the plaintiff[s] will succeed
on the merits, the less the balance of irrep-
arable harms need weigh towards [their]
side; the less likely it is the plaintiff[s] will
succeed, the more the balance need weigh
towards [their] side.” Planned Parenthood
of Wis., Inc. v. Van Hollen, 738 F.3d 786,
795 (Tth Cir. 2013) (quoting Kraft Foods
Group Brands LLC v. Cracker Barrel Old
Country Store, Inc., 7135 F.3d 735, 740 (7th
Cir. 2013) )." The movant’s burden is proof
by a preponderance of the evidence. Bas-
kin v. Bogan, 983 F.Supp.2d 1021, 1024
(S.D. Ind. 2014).

[5,6] “[A] mandatory preliminary in-
junction, that is, an injunction requiring an
affirmative act by the defendant,” is “ ‘cau-
tiously viewed and sparingly issued.””
Graham v. Med. Mut. of Ohio, 130 F.3d
293, 295 (Tth Cir. 1997) (quoting Jordan v.
Wolke, 593 F.2d 772, 774 (7th Cir. 1978)).
Nevertheless, “[a] mandatory injunction
can be used to compel restoration of the
status quo,. . .[u.e.,] ‘the last peaceable un-
contested status that existed before the
dispute arose.’” Kimbley v. Lawrence
Cty., 119 F.Supp.2d 856, 874 (S.D. Ind.
2000) (quoting Mass. Mut. Life. Ins. Co. v.
Associated Dry Goods Corp., 786 F.Supp.
1403, 1427 (N.D. Ind. 1992) ).

Analysis
I. Likelihood of Success on the Merits

[7,8] To merit balancing of the injunc-
tion factors, Plaintiffs must, at a minimum,
show a “ ‘better than negligible’ chance of
success on the merits of at least one of
[their] claims.” Girl Scouts of Manitou
Council, Inc. v. Girl Scouts of U.S.A., Inc.,
549 F.3d 1079, 1096 (7th Cir. 2008) (quot-
ing Ty, Inc. v. Jones Group, Inc., 237 F.3d
891, 897 (7th Cir. 2001)). “Only after
we. . .proceed to the balancing phase of

7. The Seventh Circuit has held this “sliding
scale” analysis to be ‘“consistent with” the
Supreme Court’s decision in Winter. Id. See,

the analysis must we determine how likely
[Plaintiffs’] success must be for us to issue
the requested injunction.” Id.

This lawsuit is one of several in recent
years in which it is alleged that the majori-
ty party has leveled restrictions on voting
rights that are often facially innocuous but
in reality targeted at the minority party or
its traditional constituencies. See, e.g.,
Crawford v. Marion Cty. Election Bd., 553
U.S. 181, 128 8.Ct. 1610, 170 L.Ed.2d 574
(2008) (affirming Ind. Democratic Party v.
Rokita, 458 F.Supp.2d 775 (S.D. Ind.
2006) ); Ohio Democratic Party v. Husted,
834 F.3d 620 (6th Cir. 2016); N.C. State
Conference of the NAACP v. McCrory, 831
F.3d 204 (4th Cir. 2016); Frank v. Walker,
768 F.3d 744 (Tth Cir. 2014); One Wis.
Inst., Inc. v. Thomsen, 198 F.Supp.3d 896
(W.D. Wis. 2016). In this case, Plaintiffs
contend that the Board may not burden
the exercise of early in-person voting in
Marion County based solely on partisan
considerations without any justifying legit-
imate interest, and that they have a better
than negligible chance of showing that is
what happened here. We agree.

A.  Scope of Analysis

Before proceeding to the merits of
Plaintiffs’ constitutional claim, we consider
the proper scope of our analysis. As noted
above, the Board takes “no position on
whether Plaintiffs have satisfied their bur-
den to establish that they are likely to
prevail on the merits of the First and
Fourteenth  Amendment claim[]....”
Defs.” Br. Opp. 4. We deem this a waiver
of opposition to the merits and Plaintiffs’
motion is to that extent unopposed. Wojtas
v. Capital Guardian Trust Co., 477 F.3d
924, 926 (Tth Cir. 2007). As the Board has
taken this litigation posture unanimously,

e.g., Judge v. Quinn, 612 F.3d 537, 546 (7th
Cir. 2010) (reciting Winter and sliding-scale
standards).
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there is no concern that state governmen-
tal defendants are evading the require-
ments of state law (that is, the unanimity
requirement of Indiana Code § 3-11-10-
26.3(b) ) by consenting to the exercise of
federal power. See Perkins v. City of Chi-
cago Heights, 47 F.3d 212, 217 (7th Cir.
1995). We could therefore summarily rule
for Plaintiffs on this element, consistent
with the principle of judicial restraint and
our obligation not to issue advisory opin-
ions. See, e.g., Youth Justice Coal. v. City
of Los Angeles, No. LA CV 16-07932, 2017
WL 396141, at *3 (C.D. Cal. Jan. 27, 2017)
(summarily granting unopposed motion for
preliminary injunction) (citing cases).

The State of Indiana (“the State”) offers
to supply the lacking adversity of argu-
ment, if not of interest,® by means of an
amicus curiae brief in opposition to Plain-
tiffs’ motion. Dkt. 67. But because the
State’s brief proceeds from a flawed prem-
ise of constitutional law and applies it to a
flawed reading of Plaintiffs’ constitutional
claim, as elaborated somewhat below, we
do not find the State’s brief helpful to a
correct disposition of the issue. The State’s
motion is therefore denied.

We conclude that the better course is to
hold Plaintiffs to at least a prima facie
showing of likelihood of success on the
merits. See Winter v. Nat. Res. Def. Coun-
cil, 555 U.S. 7, 24, 129 S.Ct. 365, 172
L.Ed.2d 249 (2008) (“A preliminary injunc-
tion is...never awarded as of right.”);
W.A. Mack, Inc. v. Gen. Motors Corp., 260
F.2d 886, 890 (7th Cir. 1958) (rejecting
plaintiff’s position that complaint allega-
tions deemed admitted for lack of answer)
(“I[A] preliminary injunction should
not. . .issue[ ] unless the complaint can be
construed to make out a prima facie
case.”), cited i Graham v. Med. Mut. of

8. On the State’s motion to intervene, Dkt. 26,
opposed by Plaintiffs, Dkt. 31, we granted the
State limited intervention rights to participate
in settlement discussions, object to and appeal
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Ohio, 130 F.3d 293, 295 (Tth Cir. 1997). See
also Bonvolanta v. Delnor Cmty. Hosp.,
413 F.Supp.2d 906, 908 (N.D. IIl. 2005)
(citing Nabozny v. Podlesny, 92 F.3d 446,
457 n.9 (7th Cir. 1996)) (“[Tlhe Seventh
Circuit. . .requires that before granting a
dispositive motion as unopposed, the trial
judge must look at the motion to deter-
mine whether it states adequate grounds
for the relief requested.”).
As explained below, we conclude Plain-
tiffs have carried this burden. B. First
and Fourteenth Amendment Anderson—
Burdick Claim

[9-13] “It is beyond cavil that ‘voting
is of the most fundamental significance
under our constitutional structure[,]’”
Burdick v. Takushi, 504 U.S. 428, 433, 112
S.Ct. 2059, 119 L.Ed.2d 245 (1992) (quot-
ing Ill. Bd. of Elections v. Socialist Work-
ers Party, 440 U.S. 173, 184, 99 S.Ct. 983,
59 L.Ed.2d 230 (1979)), a “fundamental
political right, because preservative of all
rights.” Yick Wo v. Hopkins, 118 U.S. 356,
370, 6 S.Ct. 1064, 30 L.Ed. 220 (1886).
Equally incontestable is a state’s “power
to regulate [its] own elections.” Burdick,
504 U.S. at 433, 112 S.Ct. 2059 (citing
mter alia U.S. Const. art. I, § 4, cl. 1).
“[TThere must be a substantial regulation
of elections if they are to be fair and
honest and if some sort of order, rather
than chaos, is to accompany the democrat-
ic processes.” Storer v. Brown, 415 U.S.
724, 730, 94 S.Ct. 1274, 39 L.Ed.2d 714
(1974). “To achieve these necessary objec-
tives, States have enacted comprehen-
sive. . .election codes[,] [e]ach provision of
[which], whether it governs the registra-
tion and qualifications of voters, the selec-
tion. . .of candidates, or the voting process
itself, inevitably affects...the individual’s

an eventual settlement, and file an amicus
brief on eventual motions for summary judg-
ment. DKkt.

40.
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right to vote. ...” Anderson v. Celebrezze,
460 U.S. 780, 788, 103 S.Ct. 1564, 75
L.Ed.2d 547 (1983). “Any such restriction
is going to exclude, either de jure or de
facto, some people from voting; the consti-
tutional question is whether the restriction
and resulting exclusion are reasonable giv-
en the interest the restriction serves.”
Griffin v. Roupas, 385 F.3d 1128, 1130
(7th Cir. 2004).

[14] Under the First and Fourteenth
Amendments, a court considering a chal-
lenge to a state’s election regulation as
unduly and impermissibly burdening vot-
ing rights

must first consider the character and
magnitude of the asserted injury to the
rights protected by the First and Four-
teenth Amendments that the plaintiff
seeks to vindicate. It then must identify
and evaluate the precise interests put
forward by the State as justifications for
the burden imposed by its rule. In pass-
ing judgment, the [c]ourt must not only
determine the legitimacy and strength
of each of those interests; it also must
consider the extent to which those inter-
ests make it necessary to burden the
plaintiff’s rights.

Anderson, 460 U.S. at 789, 103 S.Ct. 1564.
A court must “then make the ‘hard judg-
ment’ that our adversary system de-
mands.” Crawford v. Marion Cty. Election
Bd., 553 U.S. 181, 190, 128 S.Ct. 1610, 170
L.Ed.2d 574 (2008) (op. of Stevens, J.,
Roberts, C.J., Kennedy, J.) ? (quoting Stor-
er, 415 U.S. at 730, 94 S.Ct. 1274).

[15-17] “This balance,” the so-called
Anderson—Burdick balance, “means that, if
the regulation severely burdens the First
and Fourteenth Amendment rights of vot-
ers, the regulations ‘must be narrowly

9. All subsequent citations to Crawford refer to
this three-Justice lead opinion of the Court
unless otherwise indicated. Crawford sharply
divided the Court. Justices Scalia, Thomas,
and Alito concurred in the judgment, see 553

drawn to advance a state interest of com-
pelling importance.”” Comvmon Cause Ind.
v. Individ. Members of the Ind. Election
Comm’n, 800 F.3d 913, 917 (7th Cir. 2015)
(quoting Burdick, 504 U.S. at 434, 112
S.Ct. 2059). By contrast “[w]hen the state
election [regulation] ‘imposes only reason-
able, nondiscriminatory restrictions upon
the rights of voters, the State’s important
regulatory interests are generally suffi-
cient to justify the restrictions.”” Id. (quot-
ing Burdick, 504 U.S. at 434, 112 S.Ct.
2059). “However slight th[e] burden [im-
posed on voters] may appear,. . .it must be
justified by relevant and legitimate state
interests ‘sufficiently weighty to justify the
limitation.”” Crawford, 553 U.S. at 191, 128
S.Ct. 1610 (quoting Norman v. Reed, 502
U.S. 279, 288-89, 112 S.Ct. 698, 116
L.Ed.2d 711 (1992) ).

[18-20] “[E]ven rational restrictions on
the right to vote are invidious if they are
unrelated to voter qualifications.” Id. at
189, 128 S.Ct. 1610. In Harper v. Virginia
Board of Elections, 383 U.S. 663, 86 S.Ct.
1079, 16 L.Ed.2d 169 (1966), the Court
struck down Virginia’s $1.50 poll tax (less
than $10 in today’s money, Crawford, 553
U.S. at 239, 128 S.Ct. 1610 (Breyer, J.,
dissenting) ), annual payment of which was
a precondition to the franchise, as an “in-
vidious discrimination” violative of the
Equal Protection Clause of the Fourteenth
Amendment. Harper, 383 U.S. at 668, 86
S.Ct. 1079 (quotations, citation omitted).
Notwithstanding that the poll tax applied
to all Virginia voters neutrally and without
discrimination on its face, and without
finding that the tax “was born of a desire
to disenfranchise” black voters or any oth-
er group, id. at 666, 8 S.Ct. 1079 n.3

U.S. at 204, 128 S.Ct. 1610; Justices Souter
and Ginsburg dissented, see id. at 209, 128
S.Ct. 1610; and Justice Breyer dissented sepa-
rately. See id. at 237, 128 S.Ct. 1610.



964

(quotations, citation omitted), the Court
held that a state “violates the Equal Pro-
tection Clause...whenever it makes the
affluence of the voter or payment of any
fee an electoral standard.” Crawford, 553
U.S. at 189, 128 S.Ct. 1610 (quoting Har-
per, 383 U.S. at 666, 86 S.Ct. 1079) (quota-
tions omitted). “Wealth, like race, creed, or
color, is not germane to one’s ability to
participate intelligently in the electoral
process. . ... To introduce wealth or pay-
ment of a fee as a measure of a voter’s
qualifications is to introduce a capricious
or irrelevant factor.” Harper, 383 U.S. at
668, 86 S.Ct. 1079. The “general rule” re-
mains “‘that evenhanded restrictions that
protect the integrity and reliability of the
electoral process itself’ are not invidious
and satisfy the standard set forth in Har-
per.” Crawford, 5563 U.S. at 189-90, 128
S.Ct. 1610 (quoting Anderson, 460 U.S. at
788 n.9, 103 S.Ct. 1564).

We turn to the case at bar. Two prelimi-
nary problems require comment: the prop-
er characterization of Plaintiffs’ constitu-
tional claim and of the Board’s decision it
challenges.

First, we affirm that the Board’s deci-
sion is the only matter Plaintiffs have
asked us to review. The only question pre-
sented here is whether the Board has un-
duly and impermissibly burdened the
rights of Marion County voters. The mech-
anism by which the Board reached its deci-
sion is irrelevant to Plaintiffs’ cause of
action 1 except insofar as it may speak to
the legitimacy of the governmental inter-
est advanced in justification. Thus, the
State’s insistence to the contrary notwith-
standing, this is not a challenge to the
unanimity requirement of Indiana Code

10. For example, in One Wisconsin Institute,
Inc. v. Thomsen, 198 F.Supp.3d 896 (W.D.
Wis. 2016), state law imposed a “one-location
rule” limiting municipalities to one location
for EIP voting. See id. at 904. The operation
and effect of the governmental action is the
same there as here.
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§ 3-11-10-26.3(b). Plaintiffs argue neither
that Section 26.3(b) is unconstitutional in
every application, nor in this application.
They are not complaining about the statute
at all; they complain of the decision
reached by the decisional process author-
ized by the statute. We did previously
characterize Plaintiffs’ claim as an “as ap-
plied” challenge to the statute, Dkt. 40, at
2, but that was under Plaintiffs’ then-oper-
ative original Complaint, Dkt. 1, and only
for the purposes of establishing that this is
not a case in which the State is entitled to
intervene to defend its statute against fa-
cial invalidation. Here, it is more precise to
say that the constitutionality of the statute
is not implicated at all."*

[21] Second, we must consider whether
the Board’s decision (i.e., its failure to re-
establish satellite offices in general elec-
tion years after 2008 and 2009) is properly
characterized as a restriction of voting
rights or a failure to expand them. The
Equal Protection Clause has never been
held to require a unit of government to
bankrupt itself in the pursuit of expanding
voting rights to their maximum possible
extent. And Plaintiffs do not (and could
not) argue that the Board is specifically
required by the Constitution to permit
EIP voting and to guarantee a certain
degree of convenience to EIP voters. In
Griffin, the Seventh Circuit framed the
question as follows:

[Pllaintiffs. . .are working mothers who

contend that. . .it is a hardship for them

to vote in person on election
day[.]...[I]t is obvious that a federal
court is not going to decree weekend
voting, multi-day voting, all-mail voting,
or Internet voting (and would it then

11. Indeed, to the extent that the State believes
the purpose of the unanimity requirement is
to check opportunities for partisan abuse, our
decision here furthers and does not threaten
that purpose.
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have to buy everyone a laptop, or a
Palm Pilot or Blackberry, and Internet
access?). That leaves as the only alterna-
tive that will satisfy the plaintiffs a gen-
eral hardship exemption from the re-
quirement of in-person voting; and as a
practical matter that means absentee
voting at will.... [That] argument ig-
nores a host of serious objections to
judicially legislating so radical a reform
in the name of the Constitution.
385 F.3d at 1129-30.

[22-24] But a neutral and nondiscrimi-
natory failure to extend -constitutionally
optional voting rights is to be sharply dis-
tinguished from an arbitrary or discrimi-
natory restriction of voting rights (and
from an arbitrary or discriminatory failure
to extend voting rights to some while ex-
tending them to others, though that is not
this case, as the Board’s action affects
every Marion County voter),? no matter
whether those rights are constitutional re-
quirements or statutory entitlements. Once
a unit of government has decided to ad-
minister a benefit or impose a burden, it
must do so rationally and equitably, with-
out offense to independent constitutional
prohibitions. Harper, 383 U.S. at 665, 86
S.Ct. 1079 (“[Tlhe right to vote in state
elections is nowhere expressly mentioned
[in the Constitution]....[I]t is enough to
say that once the franchise is granted to
the electorate, lines may not be drawn

12. In this connection, Plaintiffs raise a geo-
graphical-discrimination argument to the ef-
fect that Marion County voters have been
singled out for unfavorable treatment based
solely on their location. See, e.g., Br. Supp. 21
(citing cases). Perhaps, but singled out by
whom? The Board cannot treat Marion Coun-
ty voters differently from other counties’ vot-
ers because the Board only has jurisdiction
over Marion County. As a unit of government
is liable only for its own discrimination, Frank
v. Walker, 768 F.3d 744, 753 (7th Cir. 2014)
(§ 2 VRA claim), and the Board and its mem-
bers are the only defendants here, Plaintiffs’
argument on this score fails.

which are inconsistent with the Equal Pro-
tection Clause. ...”); Cafeteria and Rest.
Workers Union, Local 473, AFL-CIO w.
McElroy, 367 U.S. 886, 894, 81 S.Ct. 1743,
6 L.Ed.2d 1230 (1961) (“One may not have
a constitutional right to go to Bagdad, but
the Government may not prohibit one from
going there unless by means consonant
with due process of law.” (quotations, cita-
tion omitted) ); Griffin v. Illinois, 351 U.S.
12, 18, 76 S.Ct. 585, 100 L.Ed. 891 (1956)
(“It is true that a State is not required by
the Federal Constitution to provide appel-
late courts or a right to appellate review at
all. But that is not to say that a State that
does grant appellate review can do so in a
way that discriminates against some con-
victed defendants on account of their pov-
erty.” (citation omitted)); Hand v. Scott,
No. 4:17cv128, 285 F.Supp.3d 1289, at
1300-01, 1306-07 (N.D. Fla. 2018) (holding
re-enfranchisement of lawfully disenfran-
chised felons may not be arbitrary or viola-
tive of First Amendment); One Wis. Inst.,
Inc. v. Thomsen, 198 F.Supp.3d 896, 933
(W.D. Wis. 2016) (“[Plaintiffs contend
[and the Court agrees] that by choosing to
give its citizens the privilege of in-person
absentee voting, the state must administer
that privilege evenhandedly.”).!?

[25] This answers the State’s oft-re-
jected argument that, because there is no
constitutional right to EIP voting, the
Board’s provisions for EIP voting are im-

13. We do not disagree with the Sixth Circuit’s
dictum in Ohio Democratic Party v. Husted,
834 F.3d 620 (6th Cir. 2016), that Anderson—
Burdick is not “‘a one-way ratchet” and that a
unit of government must be free to restrict
earlier expansions of its voting regime in such
a way as only “might arguably burden some
segment of the voting population’s right to
vote[,]” given a sufficient justifying interest.
Id. at 635. But what a unit of government
cannot do is arbitrarily or discriminatorily
revoke an expansion of voting rights without
any justifying interest.
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mune to constitutional scrutiny. There is
neither a constitutional right to EIP voting
nor a constitutional right to election-day
polling-place voting; there is only “the
right of qualified voters, regardless of
their political persuasion, to cast their
votes effectively.” Anderson, 460 U.S. at
787, 103 S.Ct. 1564 (quoting Williams v.
Rhodes, 393 U.S. 23, 30, 89 S.Ct. 5, 21
L.Ed.2d 24 (1968) ). But it is hardly worth
the ink to note that the Board could open
neither polling places nor satellite offices
only to white voters, or only to Green
Party voters, or only to voters selected by
sortes Vergilianae."

We accept for the purposes of the in-
stant motion Plaintiffs’ characterization of
the Board’s decision as a restriction of
voting rights rather than a failure to ex-
pand them. But the propriety of that
characterization is not beyond dispute.
Plaintiffs are silent on the constitutional
relevance, if any, of the fact that Indiana
Code § 3-11-10-26.3(i)) requires new an-
nual resolutions to establish satellite of-
fices and therefore new annual commit-
ments to outlays of money and manpower
sufficient to operate them. Plaintiffs select
2008 as “the baseline year,” Br. Supp. 4,
9, but fail to explain why, as a matter of
constitutional law.!

Keeping the above considerations in
view, while holding Plaintiffs only to a
prima facie showing of entitlement to pre-
liminary relief, we will allow Plaintiffs to
proceed supported by the evidentiary des-
ignations now before the Court and relying
on the seemingly self-evident proposition
that a good idea in 2008 and 2009, as
determined by the Board, is a good idea
through 2016—unless conditions have ma-

14. A medieval practice of divination involving
the selection at random of a passage from
Virgil. See, e.g, Letter from John Adams to
Abigail Adams (Sept. 16, 1774), in The Letters
of John and Abigail Adams, 19 (Frank Shuffel-
ton ed., Penguin Classics 2003).
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terially changed by 2016. And, as explained
further in the Anderson—Burdick balance
below, the greater weight of the credible
evidence suggests that satellite offices
were a good idea in 2008 and 2009, and
that no neutral, nondiscriminatory factors
had materially changed by 2016. In this
case, it would be hyperformalistic, and
would suggest a rule liable to abuse, to
permit the constitutional result to vary
depending on whether the statutory
scheme authorized annual resolutions or,
for example, biannual resolutions termina-
ble after one year. Accordingly, subject to
the testimony of future evidence, we take
2008 as the point of departure. From that
vantage, we view the Board’s failure to re-
establish satellite offices as a curtailment
of the voting rights of Marion County vot-
ers.
1. First and Fourteenth Amendment In-
Jury

We proceed to the Anderson—Burdick
balance, “first consider[ing] the character
and magnitude of the asserted injury to
the rights protected by the First and
Fourteenth Amendments that the plaintiff
seeks to vindicate.” Anderson, 460 U.S. at
789, 103 S.Ct. 1564.

a. Generally Applicable Burdens on the
Right to Vote

As to the magnitude of the asserted
injury, without intending any denigration
of the difficulties experienced by voters
like Windle and Petrison in attempting, for
good reason, to cast early-in person votes
at the City-County Building, we assume
that such difficulties are a nonsevere, non-
substantial, or slight burden on the gener-
al right to vote as a matter of law. See
Crawford, 553 U.S. at 198, 128 S.Ct. 1610

15. As opposed to a matter of an equitable
determination of the status quo for the pur-
poses of injunctive relief. See Kimbley v. Law-
rence Cty., 119 F.Supp.2d 856, 874 (S.D. Ind.
2000).
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(“For most voters who need [photo identi-
fication], the inconvenience of making a
trip to the BMV, gathering the required
documents, and posing for a photograph
surely does not qualify as a substantial
burden on the right to vote, or even repre-
sent a significant increase over the usual
burdens of voting.”). In Frank v. Walker,
768 F.3d 744 (7th Cir. 2014), presenting a
challenge to a Wisconsin election law simi-
lar in operation to the Indiana election law
sustained in Crawford, the Seventh Circuit
adopted Crawford’s estimation of the se-
verity of the burden imposed by the Wis-
consin law. See id. at 746 (“Wisconsin’s law
differs from Indiana’s, but not in ways that
matter....”), 748 (travel to government
office, collection of documents, and
“stand[ing] in line” deemed not “hard” un-
der Crawford ).1®

As to the character of the asserted inju-
ry, there is evidence showing a marked
decline in early in-person voting from 2008
to 2016, which does not appear to have
been offset by a corresponding rise in
votes cast absentee by mail. Dkt. 63 Ex. 7
(Fraga Rep.) 6-7. Thus it is fair to con-
clude that the Board’s failure to re-estab-
lish satellite offices caused a substantial

16. There is a monetary cost to taking public
transportation to the City—County Building
and to finding parking in downtown India-
napolis for voters with private transportation,
which on the evidence before us ranges from
$2 to $7. Dkt. 69 Ex. 11 (Petrison Aff.) 11 4-5;
Dkt. 75 Ex. 13 (Vaughn Aff.) 120. But the
documents required by the Indiana law sus-
tained in Crawford cost from $3 to $100 to
procure, exclusive of travel costs to the rele-
vant government office. 553 U.S. at 215, 128
S.Ct. 1610 (Souter, J., dissenting).

17. Despite multiple failed attempts to vote
early in person, Windle found time to vote on
election day, Dkt. 69 Ex. 10 (Windle Aff.) 138,
and Petrison voted early in person despite her
frustrations with the process. Dkt. 69 Ex. 11
(Petrison Aff.) 15. (No doubt her patients and
their families would be grateful to learn that
she chose this course rather than foregoing

loss of early votes. Id. at 5. But there is
little or no evidence that any Marion Coun-
ty voter actually lost the ultimate opportu-
nity to cast a ballot due to the limited
availability of EIP voting. See Crawford,
553 U.S. at 197-98, 128 S.Ct. 1610 (“[T]he
availability of the right to cast a provision-
al ballot provides an adequate remedy for
problems” that are not “serious” or “fre-
quent” but simply “aris[e] from life’s vaga-
ries,” such as the loss or theft of docu-
ments required to vote.); Frank, 768 F.3d
at 746 (“[TThe [district] judge did not find
that substantial numbers of persons eligi-
ble to vote have tried to get a photo ID but
been unable to do so[,]” and thus unable to
vote.), 747 (“Did the requirement of photo
ID reduce the number of voters below
what otherwise would have been expected?
... The record does not tell us.”).!”

The absence of such evidence weakens
Plaintiffs’ case. But at this preliminary
stage, we do not find the weakness fatal.
As Griffin suggests, only rarely will a
given voting restriction have zero marginal
impact on vote totals. 385 F.3d at 1130
(“Any such restriction is going to exclude,
either de jure or de facto, some people
from voting[.]”). It appears unlikely that

sleep on election day.) Petrison’s mother did
apparently find the burden of a trip to the
City—County Building to be insurmountable,
id. 17, but, at seventy-seven years old, she
would appear to have been eligible to vote
absentee by mail. See Ind. Code § 3-11-10-
24(a)(5) (“elderly” voter entitled to vote ab-
sentee by mail); id. § 3-5-2-16.5 (“elderly”
means at least sixty-five years of age). In any
event, Petrison does not aver that her mother
tried but failed to vote.

Plaintiffs have shown that overall voter turn-
out declined in 2016 relative to 2008 (perhaps
a surprising fact inviting explanation, given
that both years featured historic presidential
contests which drew unusually intense public
interest). Dkt. 63 Ex. 8, at 25. But they have
only cursorily attempted to link this decline
causally, in whole or part, to the Board’s
revocation of satellite offices. See Am Compl.
128.
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each of the 25,557 EIP votes lost between
2008 and 2016 was effectively translated to
election-day Dballots, see Dkt. 63 Ex. 7
(Fraga Rep.) 6, especially in view of the
decline in overall voter turnout over the
same period. (As already noted, the ab-
sence of a rise in mail-in ballots strongly
suggests the lost EIP votes were not re-
covered by those means either.) Because
we expect Plaintiffs’ will be able to adduce
evidence showing a connection between the
Board’s action and the lower vote totals,
we reserve a determination of what conse-
quence would follow if no such evidence
appears in the record at the time of final
judgment.

In sum, were we to cut off our analysis
here, we would conclude that the Board’s
action imposes only a slight burden on the
rights of Marion County voters.

b. Disparately Impactful Burdens Impli-
cating Equal Protection

[26] But we may go further. Despite
the Court’s sharp divisions, Crawford

18. Though the Indiana law considered in
Crawford was neutral and nondiscriminatory
on its face, compare Anderson, 460 U.S. at
792, 103 S.Ct. 1564 (“It is clear...that the
March filing deadline [expressly imposed only
on independent candidates] places a particu-
lar burden on an identifiable segment of
Ohio’s independent-minded voters.”), the lead
opinion in Crawford did not deem immaterial
the fact “that a somewhat heavier burden
may [have been] placed on a limited number
of persons[,]” specifically the elderly, “per-
sons who because of economic or other per-
sonal limitations may find it difficult...to as-
semble the...required documentation...;
homeless persons; and persons with a reli-
gious objection to being photographed.” 553
U.S. at 199, 128 S.Ct. 1610. The lead opinion
found, however, “that on the basis of the
evidence in the record it [was] not possible to
quantify either the magnitude of the burden
on this narrow class of voters or the portion
of the burden imposed on them that is fully
justified.” Id. at 200, 128 S.Ct. 1610. The
Court concluded that the record before it
could not defeat the statute’s “‘plainly legiti-
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found a six-Justice majority for the gener-
al proposition that it “matters” in the
Anderson—-Burdick analysis, id. at 216, 128
S.Ct. 1610 (Souter, J., dissenting), whether
the effects of a facially neutral and nondis-
criminatory law are unevenly distributed '
across identifiable groups “whose mem-
bers share a particular viewpoint, associa-
tional preference, or economic status|,]”
Anderson, 460 U.S. at 793, 103 S.Ct. 1564
(“especially difficult” for state to justify
restrictions on such groups), or are delin-
eated by “capricious or irrelevant factors”
such as “[w]ealth,.. .race, creed, or col-
or[.]” Harper, 383 U.S. at 668, 86 S.Ct.
1079. To this list may be fairly added, in
the ordinary case and within limits, age
and health.

This was the approach taken in Omne
Wisconsin Institute, Inc. v. Thomsen, 198
F.Supp.3d 896 (W.D. Wis. 2016). There,
the Wisconsin district court, following a
bench trial, considered tnter alia the con-
stitutionality under Anderson-Burdick of

mate sweep[,]” id. at 202, 128 S.Ct. 1610
(quotations, citation omitted), and therefore
could not entitle plaintiff-petitioners to the
facial invalidation they sought. Id.

The two dissenting opinions viewed the dispa-
rate impact of the burdens imposed by the
Indiana law with an eye at least as skeptical
as the lead opinion’s. See id. at 216, 128 S.Ct.
1610 (Souter, J., dissenting, joined by Gins-
burg, J.) (“[1ln the Burdick analysis it matters
that both the travel costs and the fees are
disproportionately heavy for, and thus dispro-
portionately likely to deter, the poor, the old,
and the immobile.”), 237 (Breyer, J., dissent-
ing) (“I believe the statute is unconstitutional
because it imposes a disproportionate burden
upon those eligible voters who lack a driver’s
license or other statutorily valid form of photo
ID.”). Compare id. at 205, 128 S.Ct. 1610
(Scalia, J., concurring in the judgment, joined
by Thomas, Alito, JJ.) (“The Indiana photo-
identification law is a generally applicable,
nondiscriminatory voting regulation, and our
precedents refute the view that individual im-
pacts are relevant in determining the severity
of the burden it imposes.”).
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Wisconsin’s regulation of EIP voting. Wis-
consin’s scheme “limited municipalities to
one location for [EIP] voting” (the “one-
location rule”), “narrowed the window for
[EIP] voting to 10 days and prohibited
municipal clerks from offering [EIP] vot-
ing on weekends on or the Monday before
an election[,]” and “limited the hours avail-
able for [EIP] voting to between 8:00 a.m.
and 7:00 p.m.” Id. at 931. The court struck
down each restriction save the prohibition
on EIP voting Mondays before election
days. Id. at 904.

The court found, on the one hand, that
use of absentee voting had increased
across Wisconsin during the period under
consideration, and that “[t]he challenged
provisions [did] not categorically bar indi-
viduals from voting[;]” they had merely
“shrunk the window” in which EIP voting
could take place. Id. at 933. “If the short-
ened period [was] not convenient for cer-
tain voters, then they [could] vote using
mail-in absentee voting or vote on election
day.” Id. at 933. These findings point to a
slight burden under Crawford and Frank.

But the court also found, on the other
hand, that the EIP limitations had worked
“profound effects” in Wisconsin’s larger
municipalities, “home to populations of vot-
ers who disproportionately lack the re-
sources, transportation, or flexible work
schedules necessary to vote in-person ab-
sentee during the decreased timeframe.”
Id. at 931. These “pre-existing disadvan-
tages interact[ed] with the [EIP restric-
tions] to make it more difficult for these
voters to vote” early in person. Id. at 932.
As examples, the court noted the difficulty
imposed by limited EIP hours on those
“whose job or class schedule[s] are less
flexible[,]” the burden imposed by longer
lines resulting from the one-location rule
on the same voters, and the burden im-
posed by the one-location rule on “voters
who lack access to transportation.” Id.
Taking this evidence together, the court

found that “the challenged in-person ab-
sentee voting provisions place[d] a moder-
ate burden on the right to vote.” Id. at 931
(emphasis added). See also, e.g., Mich.
State A. Philip Randolph Inst. v. Johnson,
833 F.3d 656, 666 (6th Cir. 2016) (“Al-
though this burden is not severe, it is also
not slight.”).

[27] Following Crawford and One Wis-
consin, we draw the same conclusion here.
Taken in relation to its “broad application
to all [Marion County] voters” we con-
clude, on the record before us, that the
Board’s action “imposes only a limited bur-
den on voters’ rights.” Crawford, 553 U.S.
at 202, 128 S.Ct. 1610. But taken in rela-
tion to its disparate impact on voters who
lack the financial means or flexible sched-
ules (i.e., those with little power over their
own conditions of work, study, or travel) to
surmount the obstacles of time and ex-
pense imposed by the Board’s one-location
rule, we conclude, as did the One Wiscon-
sin court, that the Board’s action imposes
a burden freighted with equal protection
concerns. It is thus more “severe[ 1,” Com-
mon Cause Ind., 800 F.3d at 917, for the
purposes of assessing the character of an
injury to rights protected by the First and
Fourteenth Amendments, than a general
inconvenience.

Further buttressing this point is Plain-
tiffs’ evidence of a disproportionate impact
of the Board’s action on black voters. Com-
pare Frank, 768 F.3d at 747 (“Did the
requirement of photo ID reduce the num-
ber of voters below what otherwise would
have been expected? Did that effect differ
by race or ethnicity? The record does not
tell us.” (emphasis added) ). As Plaintiffs’
expert Prof. Fraga opines, “After the
[Board’s] failure to approve any satellite
voting locations in 2012 and 2016, rates of
early in-person absentee voting among Af-
rican—American absentee voters declined
to a greater degree than rates of early in-
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person absentee voting for non-Hispanic
whites, relative to 2008.” Dkt. 63 Ex. 7
(Fraga Rep.) 5. Prof. Fraga therefore con-
cludes, “[T]he [Board’s] failure to approve
any satellite voting locations for the 2012
and 2016 elections likely had a dispropor-
tionate, negative impact on African-Ameri-
cans in Marion County relative to non-
Hispanic whites.” Id.

Accordingly, we conclude that Plaintiffs
have shown a better than negligible chance
of proving that the Board’s action imposes
a moderate burden on Marion County vot-
ers’ First and Fourteenth Amendment
rights.

c. Targeted Burden on Association and
Expression Rights

[28] One final consideration merits
comment. Plaintiffs’ allegation of a parti-
san motivation underlying the Board’s ac-
tion arguably finds its proper analytical
place in the assessment of the magnitude
and character of the alleged injury to First
and Fourteenth Amendment interests. A
burden on a group of voters imposed solely
in virtue of the political beliefs and affilia-
tions of a majority of the group’s members
by its nature impinges on freedoms pro-
tected by the First Amendment, inviting a
searching standard of review. See
Anderson, 460 U.S. at 793, 103 S.Ct. 1564
(“A burden that falls unequally on new or
small political parties or on independent
candidates impinges, by its very nature, on
associational choices protected by the First
Amendment.”); id. at 786 n.7, 103 S.Ct.
1564 (noting Court’s prior election cases
have “appllied] the ‘fundamental rights’
strand of equal protection analysis” to
“identiffy] the First and Fourteenth
Amendment rights implicated by” voting
restrictions). See also Vieth v. Jubeliver,
541 U.S. 267, 315, 124 S.Ct. 1769, 158
L.Ed.2d 546 (2004) (Kennedy, J., concur-
ring in the judgment) (redistricting case)
(“If a court were to find that a State did
impose burdens and restrictions on groups
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of persons by reason of their views, there
would likely be a First Amendment viola-
tion, unless the State shows some compel-
ling interest.”), quoted in Shapiro v. Mc-
Manus, — U.S. ——, 136 S.Ct. 450, 456,
193 L.Ed.2d 279 (2015) (finding Justice
Kennedy’s suggestion in Vieth “uncontra-
dicted by the majority in any of our cases”
and therefore not “constitutionally insub-
stantial” under Goosby v. Osser, 409 U.S.
512, 93 S.Ct. 854, 35 L.Ed.2d 36 (1973)).

Nevertheless, the Court’s opinion in
Crawford forecloses that approach. There,
the Court observed that Judge Evans had
dissented from the Seventh Circuit’s deci-
sion upholding the Indiana law, disparag-
ing it as “a not-too-thinly-veiled attempt”
to suppress the vote share of the minority
party to which Judge Evans would have
applied a standard of review “close to
‘strict scrutiny light.”” Crawford, 553 U.S.
at 188, 128 S.Ct. 1610 (quoting Crawford v.
Marion Cty. Election Bd., 472 F.3d 949,
954, 956 (7th Cir. 2007) (Evans, J., dissent-
ing) ) (quotations omitted). The lead opin-
ion disagreed:

It is fair to infer that partisan consider-

ations may have played a significant role

in the decision to enact [the Indiana
law]. If such considerations had provided
the only justification for [it], we may
also assume that [it] would suffer the
same fate as the poll tax at issue in
Harper. But if a nondiscriminatory law
is supported by valid neutral justifica-
tions, those justifications should not be
disregarded simply because partisan in-
terests may have provided one motiva-
tion for the votes of individual legisla-
tors.
Id. at 203-04, 128 S.Ct. 1610. Nothing in
the concurring and dissenting Justices’
separate opinions suggests that a contrary
approach found majority support.

Accordingly, we reserve analysis of

Plaintiffs’ partisan-considerations allega-
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tion for our evaluation of the governmental
interests supporting the Board’s action.

2. Governmental Interests

¢

We proceed to consider the “‘precise
interests’ advanced by [the Board]” in jus-
tification of its action, Crawford, 553 U.S.
at 203, 128 S.Ct. 1610 (quoting Burdick,
504 U.S. at 434, 112 S.Ct. 2059), “not only
determin[ing] the legitimacy and strength
of each of those interests|,]” Anderson, 460
U.S. at 789, 103 S.Ct. 1564, but also “con-
sider[ing] ‘the extent to which those inter-
ests make it necessary to burden [Plain-
tiffs’] rights.”” Burdick, 504 U.S. at 434,
112 S.Ct. 2059 (quoting Anderson, 460 U.S.
at 789, 103 S.Ct. 1564). Three candidates
for a legitimate, neutral justification of the
Board’s action appear from the record be-
fore the Court. On those facts, none is
credible. Rather, it is evident that a consti-
tutionally “capricious or irrelevant factor,”
Harper, 383 U.S. at 668, 86 S.Ct. 1079—
the political beliefs and affiliations of a
majority of Marion County voters—provid-
ed the only “justification” for, and was the
but-for cause of, the Board’s action.

a. “Phone Tag”

[29] First, one of the “two main
points” Ping raised with Hoff in their con-
sultation on Hoff’s vote on the spring 2016
satellite-office resolution was “that the res-
olution had solely been drafted by the
Democrat[ic] Party and had not been dis-
cussed with [Ping.]” Dkt. 63 Ex. 9 (Hoff
Dep.) 16:9-18. Similarly, when Hoff in-
structed Fox, her proxy, to vote nay on the
fall 2016 resolution, Hoff explained that
she had “[been] told” that a planned round
of discussions between “the Republican
Party and the Democratic Party” had
“never happened, that there was a round
of phone tag between [Ping] and [EI-
dridge] and they never got ahold of one
another[.]” Id. at 25:13-18.

This is an astonishing argument for the

Board’s decision, and so obviously and
thoroughly deficient (“not a governmental

interest at all,” as Plaintiffs correctly point
out, Br. Supp. 23) that we will not long
linger over it. It is enough here to say that
neither Ping nor any other functionary of
the major-party county organizations had
any right of consultation on the resolu-
tions; that satellite-office resolutions are
not complex pieces of legislation requiring
minute inspection and negotiation of “lan-
guage,” Dkt. 63 Ex. 9 (Hoff Dep.) 16:12,
but simple and functional documents stat-
ing the number, location, and operating
times of satellite offices established by
them, see Dkt. 63 Ex. 1 (other counties’
satellite-office resolutions), all of which
may be considered without reference to
the “language” of the resolutions; and that
the business of the Board is most naturally
discussed, not before, but at its meetings,
and indeed, as Plaintiffs’ counsel suggested
at Ping’s deposition, only at its meetings,
in observance of Indiana’s “Open Door
Law.” Dkt. 66 Ex. B (Ping Dep.) 20:21-25.
See Ind. Code ch. 5-14-1.5. In any event,
there is no showing (and none is conceiva-
ble) of any extent to which Ping’s inability
to review the proposed resolution made it
necessary to burden Plaintiffs’ rights.

b. Preventing Voter Confusion

[30]1 Second, preventing voter confu-
sion was recited by Hoff in opposition to
satellite offices, Dkt. 63 Ex. 9 (Hoff Dep.)
26:3-9, but this argument fares no better
than the first. Eldridge’s view was that
voters are not confused about the nature
of EIP voting. Dkt. 63 Ex. 8 (Eldridge
Dep.) 20:10-13. We find that testimony
more credible than Hoff’s, which itself ap-
pears to be the product of confusion about
the nature of EIP voting. Whatever Hoff
may have meant when she said that EIP
voting is “not actually voting. . ., it’s filling
out an absentee ballot in another loca-
tion[,]” Dkt. 63 Ex. 9 (Hoff Dep.) 26:5-6,
she clearly erred in asserting that “an
absentee [by mail] ballot can be filled out
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at your home, which is even more conve-
nient,” on the same terms as EIP voting.
Id. at 26:7-9. See Ind. Code § 3-11-10-
24(a)(1) through (13) (restricting entitle-
ment to absentee by-mail voting to voters
satisfying one of thirteen conditions). And
again, even if Hoff had been correct that
the public fails to understand that voting
absentee by mail is “even more conve-
nient” than EIP voting, Dkt. 63 Ex. 9
(Hoff Dep.) 26:8-9, there is no showing of
why or how such confusion would be cured
or mitigated by restricting EIP voting.

c. Cost Avoidance

[311 Third is “the [monetary] cost and
administrative headache that [satellite of-
fices] would bring[,]” two related factors
we assess together. Here, a word about
the judicial role in assessing these inter-
ests is in order.

[32] A unit of government cannot, of
course, defeat every constitutional chal-
lenge to voting restrictions, no matter how
capriciously enacted, on the plea that few-
er voters mean cheaper elections. If such a
bare gesture toward the public fisc could
justify an otherwise invidious discrimina-
tion, Justice Black’s dissent would have
carried the day in Harper, see 383 U.S. at
674, 86 S.Ct. 1079 (Black, J., dissenting)
(“State poll tax legislation can. . .be found
to rest on a number of state policies in-
cluding. . .the State’s desire to collect its
revenue. ...”), and the “‘hard judgment’
that our adversary system demands”
would be set at nothing. Crawford, 553
U.S. at 190, 128 S.Ct. 1610 (quoting Storer,
415 U.S. at 730, 94 S.Ct. 1274).

[33]1 Rather, as the lead opinion in
Crawford makes clear, there must be a
“demonstration of...interest[s] sufficient-
ly weighty to justify” a burden on voting
rights, 553 U.S. at 190, 128 S.Ct. 1610
(quoting Norman, 502 U.S. at 288-89, 112
S.Ct. 698 (1992)) (emphasis added), and
those interests must be “precise,” id.
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(quoting Burdick, 504 U.S. at 434, 112
S.Ct. 2059), and “relevant.” Id. While the
concurrence suggested that the lead opin-
ion had been too searching in its serutiny
of the asserted governmental interests, see
id. at 208, 128 S.Ct. 1610 (Scalia, J., con-
curring in the judgment) (state legislative
judgment “must prevail” unless voting-
rights burden “severe”), Justices Souter
and Ginsburg faulted the lead opinion for
not being searching enough. Id. at 209, 128
S.Ct. 1610 (Souter, J., dissenting) (invoca-
tion of “abstract interests” insufficient;
only “particular, factual showing” suffi-
cient). Crawford therefore supports con-
tinuing adherence to the approach set
forth in Anderson that considers both the
“legitimacy and strength” of the asserted
governmental interest, Anderson, 460 U.S.
at 789, 103 S.Ct. 1564, and “the extent to
which those interests make it necessary to
burden [Plaintiffs’] rights.” Common
Cause Ind., 800 F.3d at 917 (quoting Bur-
dick, 504 U.S. at 434, 112 S.Ct. 2059) (quo-
tations omitted).

The Board’s asserted interest in cost
avoidance withers in this light. As to the
asserted burden on election administra-
tion, the Board has already conceded be-
fore this Court that, as a result of its
action, “early voters and Election Day vot-
ers are likely to experience longer lines
and wait times than would otherwise ex-
ist....” Answer 126. This position finds
support in Eldridge’s testimony on the ad-
ministrative efficiency and effectiveness of
EIP voting in 2008, when Eldridge served
as the Board’s deputy director, see Dkt. 63
Ex. 8 (Eldridge Dep.) 8:1-9:17, as well as
in her testimony on the ease with which
the satellite centers were staffed and oper-
ated. See id. at 7:20-25, 12:7-16. It finds
further support in the Board’s own deci-
sion to expand the use of satellite offices
from two in 2008 to four in 2009 for a local,
nonpartisan referendum. Dkt. 66 Ex. A
(Eldridge Dep.) 13:2-14:1. Similarly, none
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of the other thirteen Indiana counties for
which there is record evidence abandoned
the use of satellite offices after their intro-
duction. Dkt. 63 Ex 1. The consistent testi-
mony of this evidence is that, for Marion
and counties like it, the benefits of satel-
lite-office EIP voting outweigh the admin-
istrative costs.

We do not find Ping’s and Hoff’s con-
trary testimony to be the more credible
evidence. Ping reported “chaos for the
workers. . .as well as the voters” when she
voted early in person at the Southport
Government Center satellite office in 2008.
Dkt. 66 Ex. B (Ping Dep.) 14:7-8. But, as
there is no evidence that Ping was any-
thing other than a private voter in 2008 or
had any involvement in the administration
of that election, we cannot perceive a basis
for Ping’s knowledge of “chaos” generally
in the operation of the Southport satellite
office, or specifically due to the demands of
ballot-printing there. See id. at 14:5. Simi-
larly, Hoff adduced the burden of Marion
County’s use of paper poll books, but the
weight of this testimony is slight because it
does not appear to come from Hoff’s per-
sonal knowledge. See Dkt. 63 Ex. 9 (Hoff
Dep.) 26:14-17 (“And we [who?] knew
that. . .—I'm going to try to word this
correctly. I hope that I understood it cor-
rectly.”).

Moreover, both Ping’s and Hoff’s expla-
nations for the perceived administrative
burden, so far as they are clear from the
face of the record, relate to perceived de-
fects in early voting generally or Marion
County election administration generally,
not to the operation of satellite offices in
particular. Finally, neither Ping’s nor
Hoff’s testimony suggests any respect in
which or any reason why the operative
facts justified two satellite offices in 2008,
four in 2009, and none thereafter.

As to the monetary cost, the only avail-
able evidence is Eldridge’s estimation that
it would cost “[plrobably more” than

$100,000 to operate two satellite offices,
assuming their use could be procured at no
cost to the Board as it had been in 2008.
Dkt. 66 Ex. A (Eldridge Dep.) 38:25. But
Eldridge was clear that budgeting prob-
lems have never stood in the way of the
establishment of satellite offices in Marion
County. Funds for satellite offices in 2010
had already been set aside when that
year’s resolution failed. Id. at 16:1- 8. Such
funds apparently continued to be set aside
until as late as 2015, see id. at 37:22— 23,
when the practice was abandoned as futile.
Id. at 37:24-38:4. Nevertheless, Eldridge
had no concern that, if a satellite-office
resolution were passed today, it would not
be fully funded. Id. at 38:5-14. There is no
evidence that the financial position of Mar-
ion County or the Board in 2010 through
2016 was worse that their position in 2008
and 2009 (which, indeed, would be a sur-
prising finding).

In sum, it is of course incontestable that
a unit of government has a legitimate in-
terest in the health of its finances. But, on
the record before the Court, we cannot say
that that interest was implicated by the
Board’s action. The greater weight of the
credible evidence suggests that the Board
found the benefits of satellite offices suffi-
ciently outweighed their costs such that
their use was initiated in 2008 and expand-
ed in 2009. No consideration of administra-
tive or monetary cost appears have operat-
ed differently from 2010 through 2016. The
barest desire simply to spend less money
cannot justify the Board’s action here.

d. Partisan Considerations

[34] Plaintiffs’ theory of why satellite
offices have become a partisan issue in
Marion County, as inferred from their
briefing on the instant motion and from
the Amended Complaint, is as follows.
Early voting, including EIP voting, tends
to be more popular with traditionally Dem-
ocratic constituencies, particularly low-in-
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come and African—-American voters. Any
restriction on EIP voting, therefore, tends
to depress Democratic voter turnout and
vote share. Marion County as a whole
tends to vote Democratic. Accordingly, say
Plaintiffs, the Marion County Republican
Party, driven by the political interests of
the Indiana Republican Party, has opposed
the expansion of EIP voting in Marion
County in order to depress the statewide
vote share of the Indiana Democratic Par-
ty and so “achiev[e] partisan advan-
tage....” Br. Supp. 4. Plaintiffs allege
further that the Board’s post-2008 refusal
to establish satellite offices in general fed-
eral election years “was in retaliation for
Marion County voters having voted in
large numbers and overwhelmingly in fa-
vor of the Democratic Party’s nominee for
President, Barack Obama,” in 2008. Am.
Compl. 1 30.

The uncontradicted evidence in the rec-
ord is that “partisan politics probably
plays a hand in decision making” with
respect to satellite offices. Dkt. 63 Ex. 9
(Hoff Dep.) 48:11-12. Indeed, it could
hardly be otherwise where, contrary to the
form of the applicable statute, Ind. Code
§ 3-6-5-2(2), the county clerk has routine-
ly outsourced the appointment of the other
two Board members to the respective
county-party chairs.

[35] At least in the case of the Repub-
lican Board member (the only Board mem-
ber for which there is evidence before the
Court), she appears in turn to have out-
sourced her decision-making to the Marion
County Republican Party. When Hoff
needed a proxy to cast her vote on the fall
2016 satellite-office resolution, she contact-
ed county-party leadership to secure one.
Hoff “defer[red] to the opinion of [her]
party” on matters before the Board, Dkt.
63 Ex. 9 (Hoff Dep.) 11:4, but it is not
clear what legitimate basis such deference
rested on. “By contrast [to the redistrict-
ing process, which is inherently politi-
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cal,]. . .election administration should not
be political at all[.]” One Wis., 198
F.Supp.3d at 929. Hoff denied that parti-
sanship had been “a reason [she] was giv-
en” for voting against satellite offices, Dkt.
63 Ex. 9 (Hoff Dep.) 32:6-7, (thereby ap-
pearing to contradict herself somewhat,
for, if not by her vote, how did partisan-
ship “play a hand” in decision-making on
satellite offices?), but did concede that,
“[ilf [the Board’s rejection of satellite of-
fices was related to partisan politics], that
decision was made by someone else.” Id. at
32:3—-6. We cannot perceive how any “deci-
sion” embodied in Hoff’s nay vote could
have been “made by someone else” unless
Hoff was effectively taking instruction
from party officials.

With respect to the nonpartisan reasons
given for Hoff’s vote, Hoff did not know
how great the expense of satellite offices
would be and made no independent effort
to find out, and it appears that Hoff never
brought these matters to the Board for
discussion and resolution. Nor to the pub-
lic. Hoff refused to state her own reasons
for voting against the fall 2016 resolution
when asked to do so by a local journalist.
Rather, again, she contacted county-party
leadership to ask “whether they wanted to
make a party statement about the issuel[.]”
Id. at 25:3-4 (emphasis added). The party
leadership preferred to keep silent, or
more precisely, “advised that it would be
better not to comment.” Id. at 25:4-5. The
clear inference from these undisputed facts
is that nonpartisan reasons did not in fact
play any significant role in Hoff’s decision,
that Hoff’s decision was effectively the
county party’s decision, and that the coun-
ty party thought “it would be better” not
to publicly disclose the basis for its deci-
sion because that basis would not be
viewed by the public as a legitimate one.

In view of the absence of any credible
neutral and nonpartisan explanation for
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the Board’s failure to re-establish satellite
offices after 2008 and 2009, as discussed
above, the record permits only one conclu-
sion: partisanship motivated, and indeed
was the but-for cause of, the Board’s ac-
tion. We note that the evidentiary designa-
tions to the Court do not reveal a full
picture of the Board’s decision-making in
2010, 2012, or 2014. It may be that the
Board’s decisions in those years were af-
fected by significantly different consider-
ations than in 2016. But, at this stage, the
record supplies no reason to believe that
they were.

3. Balance of Injury and Interest

We conclude that the legitimate govern-
mental interests appearing from the face
of the designated materials cannot justify
the moderate burden on Plaintiffs’ First
and Fourteenth Amendment rights im-
posed by the Board’s action. On this rec-
ord, those interests are in fact illusory and
irrelevant to any restriction on EIP voting
in Marion County. The Board’s action is
thus unsupported by any “valid neutral
justifications[.]” Crawford, 553 U.S. at 204,
128 S.Ct. 1610. Rather, far from playing a
merely “significant role” in the Board’s
decision to restrict EIP voting, Crawford,
5563 U.S. at 203, 128 S.Ct. 1610, partisan
considerations “provided the only justifica-
tion” for that restriction. /d. Accordingly,
it must “suffer the same fate as the poll
tax at issue in Harper” as a constitutional-
ly capricious burden on voting rights. Id.

In sum, we find that Plaintiffs have
made out a prima facie case of a better
than negligible chance of success on the
merits of their constitutional claim.

II. Irreparable Harm

[36-38]1 “[Flor some kinds of constitu-
tional violations, irreparable harm is pre-
sumed.” Planned Parenthood of Ind. and
Ky., Inc. v. Comm’r, 194 F.Supp.3d 818,
835 (S.D. Ind. 2016) (quoting Ezell v. City
of Chicago, 6561 F.3d 684, 699 (7th Cir.

2011) ). This is true of violations of the
First, Christ. Legal Soc’y v. Walker, 453
F.3d 853, 867 (7th Cir. 2006), and Four-
teenth Amendments. Baskin v. Bogan, 983
F.Supp.2d 1021, 1028 (S.D. Ind. 2014).
“[Clompensation in money cannot atone”
for the loss of the right to participate in
the democratic process on equal terms
with other citizens, Graham v. Med. Mut.
of Ohio, 130 F.3d 293, 296 (Tth Cir. 1997)
(quotations, citation omitted), “a “funda-
mental political right, because preservative
of all rights.” Yick Wo v. Hopkins, 118
U.S. 356, 370, 6 S.Ct. 1064, 30 L.Ed. 220
(1886).

We conclude Plaintiffs have adequately
shown that, unless an injunction issues,
they will suffer harm which money dam-
ages could not remedy.

III. Balance of Equities

[39,40] Here, we

must somehow balance the nature and
degree of [Plaintiffs’] injury, the likeli-
hood of prevailing at trial, the possible
injury to [the Board] if the injunction is
granted, and the wild card that is the
“public interest[.]” Specifically, the court
weighs the irreparable harm that the
moving party would endure without the
protection of the preliminary injunction
against any irreparable harm the non-
moving party would suffer if the court
were to grant the requested relief.

Girl Scouts of Manitouw Council, Inc. v.
Girl Scouts of U.S.A., Inc., 549 F.3d 1079,
1086 (7th Cir. 2008) (other quotations, cita-
tions omitted). In this analysis, we employ
the sliding-scale approach, discounting the
degree to which the balance must tip in
Plaintiffs’ favor by the degree of their
likelihood of success on the merits. Id.

We find that Plaintiffs have shown a fair
likelihood of success on the merits. As
noted above, Plaintiffs’ case at this stage
does suffer from evidentiary weaknesses,
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though we expect those weaknesses to be
remediable. Moreover, the Court welcomes
further development of evidence and argu-
ment on the nature of the Board’s action
qua restriction of voting rights, and on the
role of disparate impacts in the Anderson—
Burdick balance. Against these potential
roadblocks for Plaintiffs, however, we set
the utter absence of any legitimate justifi-
cation for the Board’s action. Accordingly,
we conclude that Plaintiffs’ chances are
better than slight, worse than strong. We
address the balance of equities in this
light.

The instant motion seeks an order es-
tablishing two satellite offices for both the
May primary and November general elec-
tions of this year, the same number as
were established in 2008. Though four sat-
ellite offices were used in 2009, Plaintiffs’
claim relates chiefly to the use of satellite
offices in general federal election years.
Thus we agree with Plaintiffs that 2008,
rather than 2009, better represents “the
last peaceable uncontested status that ex-
isted before the dispute arose.” Kimbley v.
Lawrence Cty., 119 F.Supp.2d 856, 874
(S.D. Ind. 2000) (quotations, citation omit-
ted). We find a mandatory injunction to be
an appropriate vehicle for restoring this
status quo. See 1id.

As to the May primary, we find that the
balance of equities tips in the Board’s fa-
vor. The Board details the efforts it will be
required to undertake to establish the sat-
ellite offices. Br. Opp. 5; Dkt. 66 Ex. C
(Delaney Decl.). Writing as of February
15, 2018, the Board observes that “the
May election takes place fewer than 90
days from this submission. Election admin-
istration activities are well underway. ...”
Br. Opp. 5. Even then, a judicially decreed
obligation to establish satellite offices
would have thrown the Board’s election
preparation efforts into disarray. A fortior:
now: after awaiting full briefing on the
instant motion, which was completed on
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February 22, 2018, and after devoting the
careful consideration and deliberation de-
manded by the important issues in this
case, this Order and Opinion issues with
fewer than two weeks remaining before
the primary on May 8, 2018. The benefits
to Plaintiffs at this late hour, meanwhile,
would be comparatively modest. Finally,
while the character and magnitude of
Plaintiffs’ injury does not vary with the
type of election (primary or general), the
public’s interest in an electoral market free
from arbitrary governmental interference
in favor of one political party over another
is less impaired in the primary-election
context. And the public, too, would be ill
served by last-minute upheaval and confu-
sion in the administration of the May pri-
mary.

As to the November general election,
however, we find that the balance of equi-
ties tips in Plaintiffs’ favor. The Board
“acknowledges that while the same plan-
ning and election administration chal-
lenges are presented by an injunction re-
quiring establishment of satellite offices
for the November 2018 general election,
the burden on the [Board] would be far
less without a compressed timeframe[.]”
Id. Plaintiffs’ fair likelihood of success on
the merits, and the constitutionally funda-
mental nature of their asserted injury, jus-
tify the imposition of this reduced burden.
Both Plaintiffs and the public are posi-
tioned to enjoy the full benefits of EIP
voting restored to its 2008 levels, while the
public will suffer minimal disruption to any
ongoing election preparation efforts, and
will reap the harvest of an electoral con-
test conducted without a governmental
thumb on the scale.

The Board concedes that Plaintiffs
should not be required to post bond. Br.
Opp. 6. On this question, we accept its
concession without further discussion.
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Conclusion and Order

For the above reasons, we DENY Plain-
tiffs’ motion as it relates to the May 2018
primary election. We GRANT Plaintiffs’
motion for a preliminary injunction as it
relates to the November 2018 general elec-
tion. The injunction will issue by separate
order.

We DENY the State’s motion to file a

brief as amicus curiae. IT IS SO OR-

DERED.
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Background: Securities and Exchange

Commission (SEC) brought action alleging

that for-profit higher education company,

its former chief executive officer (CEO),
and former chief financial officer (CFO)
violated federal securities laws in connec-
tion with two student loan programs that
company created for its students. Parties
filed motions to exclude expert testimony.

Holdings: The District Court, Jane Mag-

nus—Stinson, Chief Judge, held that:

(1) experts’ testimony regarding compa-
ny’s disclosure obligations and its offi-
cers’ failure to comply with those obli-
gations was not admissible;

(2) expert testimony on general business
model of for-profit higher education in-
stitutions was unnecessary;

(3) expert testimony regarding federal
regulation requiring for-profit higher
education institutions to obtain at least
10% of their revenue from non-Title IV
sources was not necessary;

(4) expert’s testimony regarding timeli-
ness and sufficiency of company’s dis-
closures was admissible;

(5) expert’s testimony regarding compa-
ny’s stock market behavior was admis-
sible;

(6) expert’s buy-and-hold returns method-
ology for assessing materiality of com-
pany’s disclosures regarding perform-
ance of student loan programs was
sufficiently reliable;

(7) expert’s testimony regarding what in-
vestors would have wanted to know
and materiality of that information was
admissible;

(8) finance professor was qualified to opine
as expert regarding company’s contin-
gent liability for student loan program;
and

(9) accounting expert could testify as to
whether financial statements prepared
by company complied with generally
accepted accounting principles
(GAAP).

Motions granted in part and denied in

part.

1. Evidence &=508

In determining whether to admit ex-
pert testimony, trial judge must determine
at outset whether expert is proposing to
testify to (1) scientific knowledge that (2)
will assist trier of fact to understand or
determine fact in issue. Fed. R. Evid. 702.

2. Evidence €470

Before admitting expert testimony,
court must determine whether witness is
qualified, whether expert’s methodology is
scientifically reliable, and whether testimo-



