STATE OF INDIANA ) MONROE COUNTY CIRCUIT COURT
' } SS: :
MONROE COUNTY ) CAUSE NO. 53C06-2208-P1-001766

PLANNED PARENTHOOD GREAT
NORTHWEST, HAWATT, ALASKA,
INDIANA, KENTUCKY, INC., and
ALL-OPTIONS, INC., on behalf of
themselves, their staff, physicians, and
patients; and AMY CALDWELL, M.D.,
on her own behalf and on behalf of

her patients,

Plaintiffs,

!
V.

MEMBERS OF THE MEDICAL
LICENSING BOARD OF INDIANA, in
their official capacities; and the
HENDRICKS COUNTY PROSECUTOR,
LAKE COUNTY PROSECUTOR,
MARION COUNTY PROSECUTOR,
MONROE COUNTY PROSECUTOR,
TIPPECANOE COUNTY PROSECUTOR,
and the WARRICK COUNTY
PROSECUTOR, in their official capacities,
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* Defendants.

ORDER DENYING MOTION FOR PERMANENT INJUNCTION

This matter comes before the Couxt on Plaintiffs’ Motion for Permanent In-
]unctlon to enJom Defendants from enforcing Senate Bill 1 (“S.B. 17), as enacted in
Varlous sections of the Indiana Code. Plaintiffs appear by counsel Kenneth Falk,

Stevie IPactor, ;md Gavin Rose of the ACLU of Indiana; Lori Martin, Alan Schoen-

felﬁ, Allyson Siater,' Katherine Mackey, and Mikayla Foster of Wilmer Cutler

f




Pickering Hale and Dorr LLP; Catherine Peyton Humphreville and Melissa Shube
of Planned Parenthood Federation of America; and Rupali Sharma and Allison Zim-
mer of The Lawyering Project. Defendants appear by Solicitor General James

Barta, Deputy Solicitor General Jenna M. Lorence, Deputy Attorney General Ka_te-

Iyn E. D!oering, and Gene Schaerr, Christopher Bartolomucei, Brian Field, Edward o ~f

Trent, Justin Miller, and Miranda Sherrill of Schaerr Jaffe LLP.

PROCEDURAL HISTORY
On August 5, 2022, after a special legislative segsion, the Indiana General

Assembiy passed S.B. 1. 8.B. 1 criminalizes abortion in Indiana, subject to limited
. TN ENE

exceptions including in the case of substantial and irreversible physical impairment

of a major bodily function or death of the pregnant person (the “Health or Lii'e‘r Ex-

L

ception”:). S.B. 1 also prohibits performing abortions at licensed clinics, and requires
; ' ! AR

that abortions be performed at hospitals or ambulatory outpatient surgical centers

that are majority-owned by a hospital (the “Hospital Requirement”).

O:n August 31, 2022, Planned Pa_renthood Great Northwest, Hawai’i, Alaslka,
Indiana;, Kentucky, Inc. _(“PPGNHAIK”), Women’s Med Group Professional Gdrpc:ﬁ:ia-
tion, Whole Woman’s Health Alliance, All-Options, Inc., and Dr. Amy Caldwell ﬁleﬁ
their m|1t1al challenge to S.B. 1. Plaintiffs claimed, among other things, that SB.1
violatec;ll Article 1, Section 1 of the Indiana Constitution. On September 22, 2(')2'2i,'-:h’

|
| | .
this Court entered a preliminary injunction enjoining enforcement of the law,
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finding that Plaintiffs were likely to succeed on their claim that the statute violated

Article 1, Section 1.

P

A
A1
.

On June 380, 2028, the Indiana Supreme Court reversed this Court’s prelimi-

nary injlunction. Members of Med. Licensing Bd. of Ind. v. Planned Parenthood

Great N:w., Haw., Alaske, Ind., Ky., Inc., 211 N.E.3d 957 (Ind. 2028). The Supreme
Court held that Plaintiffs have standing to challenge S.B. 1, both “because they be-
lieve it infringes on their patients’ constitutional rights, but also because, if en- ' .

o ; 0 { i :l 'L. (-
i forced, it places them in immediate danger of sustaining their own direct injury e ‘

from' criminal ﬁrosecution or regulatory enforcement.” Id. at 966. The Supreme
Court also concluded that Article 1, Section 1 is judicially enforceable, id. at 975,
and “pré)tects a vlvoman’s right to an abortion that is necessary to protect her life or
to protefct her from a serious health risk.” Id. at 985, In so holding, the Suprefne
Court sf)'eciﬁcauy noted that the rights within Article 1, Section 1 include the right

L T . .
y to prote;ct oneself against great bodily harm. Id. at 976. The Supreme Court addi- R

tionally' held that outside these circumstances, the General Assembly “otherwise re- i
tains broad legislative discretion for determining whether and the extent to which b

r

to prohibit abortions.” Id. at 962. The Supreme Court did not conclude that Article L A
_ i | ) "

1, Section 1 confers a right to abortion where rape or incest victims are concerned. S

Because the law was not unconstitutional in all circumstances, the Court rﬁléd, v

Plaintiflfs’ facial challenge to S.B. 1 failed, requiring reversal of the preﬁminai'y in-

junctiorfl. Id. Still, the Supreme Court stressed that:




l

|

|
[b]y saying Senate Bill 1 is not unconstitutional in its entirety in all
cn'cumstances we do not say the opposite elther—-that every smgle
psl).rt of the law can be applied consistent with our Constitution in every
cténceivable set of circumstances. We do not prejudge those questions.
Sé), while Plaintiffs’ challenge to the entire statute fails, that does not
preclude Plaintiffs with standing from pursuing a facial challenge to a
p%rticular part of the statute or an as-applied challenge to the State
e1é1forcing the law in a particular set of circumstances.

.

Id. at 984

The Suplreme Court subsequently denied Plaintiffs’ request for rehearmg of
its decis;ion. 214 N.E.3d 348 (2023) (mem.,).

OEn Noveﬁber 9, 2023, PPGNHAIK, Women's Med Group Professional Corpo-
ration, JEAH—Options, inc., and Dr. Amy Caldwell filed an Amended Complaint for In-
junctivé‘ and Declzlarflxtory Relief (the “Amended Complaint”). Women’s Med Group
Professilpnal Corporation was subsequently dismissed by agreement of the Parties.
Plaintif;fs alleged in the Amended Complaint that, as applied to Plaintiffs and their
peu:ients;i who present with serious physical or mental health risks that are not en-
compassed by the limited Health or Life Exception, the statute violates the constitu-

tional right to abortion guaranteed by Article 1, Section 1, as found by the Indiana

Suprems Court. Plaintiffs further alleged that the Hospital Requirement, which ™
| ' fie1a-
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prohibits abortions from occurring in the Indiana clinics where 98% of procedural
abortions formerly occurred or where medications for abortion were dispensed, had

created an insurmountable and medically unjustifiable barrier to abortion access for

Hoosiers otherwise able to obtain abortions within the limited Health or Life Excep- . -

tion to S.B. 1, thus violating Article 1, Section 1.

Plamtlffs originally sought a preliminary injunction. However, on Novembex
20, 2023, the Parties filed a Joint Motion to Consolidate the Trial with the Hearmg
on the Pending Preliminary Injunction, which the Court granted. As such, the Par-
ties and the Court now treat Plaintiffs request for a prehmmary injunction asa ]re-
quest for a permanent injunction. On December 8, 2023, the Court granted the Par-
ties' Stipulation prov1d1ng “that any ev1dence received by the Court in the form of
declaratlons depositions, or other verified statements shall be admissible at the’ P
consolidated trial, subject to any objections to which in-person testimony is subject.”
(Order Grantmg Stipulation of the Parties Dec. 8, 2023). conber

The trial occurred from May 29 through May 31, 2024. In advance of tr1a1
the Partles st1pulated the admission of certain exhibits into the trial record. Thesé
include';(l) all éxpert declarations and expert deposition transcripts, (2} all dei)os'i- )
tion trﬁscriptg of fact (i.e., non-expert) witnesses who did not testify at trial, }(3)::: h
any depos1t10n transcript of a party, and (4) any exhibit attached to any of the Par-
ties’ four legal briefs on the merits. Trial Tr. I at 4:23-6:3. The Court adlmtted cer-

tain adt_litional exhibits at trial. The Parties also presented live testimony from
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seven witnesses: Dr. Amy Caldwell, Dr. Steven Ralston, Parker Dockray, Dr. Leena
. Mittal, Dr. Elaine Cox, Dr. Aaron Kheriaty, and Dr. Monigue Wubbenhorst. ks
With the benefit of a trial on the merits, extensive briefing, and additional

time to consider the requested injunctive relief, and having considered the record of

evidence, the text of the relevant provisions of the Indiana Constitution, the rele- .-
vant case law, and the arguments and submissions of counsel for all Parties, the e !
Court concludes that the evidentiary record does not support Plaintiffs’ request for |
permanent injunction.

In support of this determination, the Court FINDS and CONCLUDES as fo]llo‘vv&m : i

| | | FINDINGS OF FACT ' S
- L. PLAINTIFFS AND DEFENDANTS b L
1. Pléiﬁtiff PPGNHAIK is a not-for-profit corporation incorporél’cé& in t

Wéshin':gton that operates eleven health centers throughout Indiana. Pls’ Exi! 1 (Gi-

bron 8/29/2022 Decl) 19 8, 7; Pls’ Ex.25 (Dudash Dep.) at 38:6; (Joint Statbment of L ,
Uﬁdispﬁted Facts, Disputed Factual Issues, and Legal Issues to Be Decided May 24, l

2024 (“Joint Statement?) ] 1). | T s

?T' Before S.B. 1 went into effect, PPGNHAIK was “the largest provider of .

reproductive health services in Indiana.” Pls.’ Ex. 1 (Gibron 8/29/2022 Decl.) 7. ; I

31. Tllle Indiana Department of Health voided PPGNHAIK's abortion clinic e
1icense§ due to the Hospital Requirement, but PPGNHAIK's clinics in Indiana co’ﬁ

: ‘ . . , vl 1
tinue 1‘:0 provide non-abortion reproductive health services. Pls.” Ex. 1 (Glbrc';ln
'. : TG
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8/29/2022 Decl) 11 7, 9; Pls’ Ex. 25 (Dudash Dep.) at 89:10-12; (Joint Statement §
1).

4 Plaintiffs contend that S.B. 1 seriously harms “PPGNHAIK's patients
by depriving them of access to safe and legal abortions,” and it leaves “many pregnant
Hoosiers ... hun.dreds of miles from [an] abortion provider.” Pls’ Ex. 1 (Gibron
8/29/2022 Decl) § 14; see Trial Tr. I at 51:25-52:8 (Caldwell)(discussing Indiana’s
“obstetll'ic care deserts” and stating that patients now have to come from “all over the
state” to Indianapolis to receive abortion care in a hospital setting).

5. “Most olf PPGNHAIK’s abortion patients are poor or have low in(éioh:?["é‘sj”
Pls’ E}i. 1 (Gibron 8/29/2022 Decl.) § 16.

§. PPGNHAIK would offer abortions at its clinics in Indiana if pexfr'ni;:tetd
by la_v'v."i Pls. Ex. 1 (éibron 8/29/2022 Decl.) § 19; Pls.” Ex. 25 (Dudash Dep.) ai‘f130|2y
317, 1}?33:137124:8, 151:23-152:6; Joint Statement q 47. Lo

7. Until August 1, 2023, PPGNHAIK offered medication abortion t':]:ltrolugh
10 weeks from last menstrual period (LMP) at its Lafayette health center, and bolt;h
medication abortion up to 10 weeks LMP and procedural abortion (also known as
surgicéll abortion) up to 18 weeks and 6 days LMP at its Bloomington, Merrﬂlvﬂie,
and Ga;eorgetown Ro:'c;d health centers. Pls’ Ex.1 (Gibron 8/29/2022 Decl.) 1 9; (Joint
Statement § l)l. e

}'8. PPGNHAIK brings this action on behalf of itself, its staff, its ph.yéic::ii:l&gis',
and its :patient]s.
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9. Plaintiffs submitted testimony of PPGNHAIK's 30(b)(6) witness, Sharon
Dudash.; See Pls.” Ex.25 (Dudash Dep.).

10. Plaintiffs submitted testimony from PPGNHAIK's Chief Executive Of-
ficer, Re:becca Gibron. See Pls.’ Ex.1 (Gibron 8/29/2022 Decl.).

lill. Dr. Amy Caldwell is an obstetrician/gynecologist (“OB/GYN") physician
licensed to practice medicine in Indiana and Illinois. Pls. Ex.4 (Caldwell 11/1/23
Decl) §'1; Trial Tr. I at 11:6 (Caldwell); (Joint Statement Y 4).

12. Dr. Caldwell is currently an assistant clinical professor at Indiana Uni-
versity (:“IU”) Sc'hooll of Medicine, where she is also a practicing OB/GYN. TI'iEil ’I‘r”l
at 8:7-9'(Caldwell); Pls.’ Ex.4 (Caldwell 11/1/23 Decl.) 19 1, 6; (Joint Statement  4).

1|3. Before S.B. 1 took effect, Dr. Caldwell performed abortions upi to"li'S
weeks and 6 days LMP at PPGNHAIK’s clinics in Indiana. Trial Tr. I at 15:1-12
(Caldwell). She no fonger provides abortion care at PPGINHAIK's clinics in Tndiana
because of the Hospital Requirement but would if allowed to do so. Trial Tr. I at
14:20-26, 16:11-14 (Caldwell); Pls.” Ex.4 (Caldwell 11/1/23 Decl.} 19 1, 8.

14 Dr. Ca.iﬂwe]l has performed some abortions in Indiana since S.B1 f;O(L)]{
effect bit, due ;té fear of prosecution under S.B, 1, has been unable to perforr"ﬁ ai:réjr-
tions fo;r other bai;ients even when she believed, in her reasonable medical judémegt,
that thgse abortions were medically necessary. See Trial Tr. I at 40:11-186, 214:14‘f5:
51:1-4;;”1315.’ Ex. 12 (Caldwell 2/15/24 Decl.) { 7; Pls.’ Ex. 23 (Caldwell Dep.) atliZ:iB-IéE

| I |

112:4-2|L2, 189:5-9; (Joint Statement Y b).
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15. When Dr. Caldwell has provided abortions pursuant to the Health or
Life Exception, at least one other physician employed by the hospital where she per-

formed the abortion has agreed the abortion was permitted under S.B. 1. Pls.” Ex. 12

(Caldwell 2/15/24 Decl.) § 84; Pls. Ex, 23 (Caldwell Dep.) at 113:17-114:12; (see Joint -

Statement Y 6).

16.  Dr. Caldwell brings this action on her own behalf and on behalf of her

patients.

17. Plaintiffs submitted the testimony of Dr. Amy Caldwell. See Trial Tr. I

at 5:10.12, 6:25: Pls’ Ex.4 (Caldwell 11/1/23 Decl); Pls Ex.12 (Caldwell 2/16/24

o Lo

Decl); Pls Ex.23 (Caldwell Dep.).
fS. All-Options, Inc, is a not-fdr-proﬁt corporation incorporated in Orégéﬁ
that opérates a Pregnancy Resource Center in Bloomington. Trial Tr. I at i62§€lil}8
(Dockray); Pls.! Ex, 7 (Dockray 11/8/23 Decl.) T 1; (Joint Statement { 2).

19. Ail-Options’ Pregnancy Resource Center's Hoosier Abortion Fitmdpr';)-
vides financial assistance to Indiana residents who need belp paying for abortions.
Trial Tr. 12t 162:10-13 (Dockray); Pls.’ Ex. 7 (Dockray 11/8/23 Decl.) 1 1, 5, 165;' @] omt
Statem.ent { 2). All-Options provides funding to contribute to the cost of pétlenil:s:’
abortio!ns, whether performed in Indiana hospitals or out of state. Pls.” Ex. 7 (Dockray
118124 Decl) 9 16; Pls. Ex. 19 (Dockray Dep.) at 23:25-24:10, 27:24-28:2, 52:11.18,

|y
138:15-17; (Joint Statement § 3). :
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90. The Hoosier Abortion Fund receives about one hundred calls per month
and maintains records on the number of callers and other information related to the
fund’s operations. Trial Tr. I at 166:20-167:10 (Dockray).

91. Approximately 5-10% of the callers to the Hoosier Abortion Fund seek

an abortion because of a medical condition. Trial Tr. I at 189:14-17 (Dockray). The |

clinical severity of any health ;:onditions/concerns of these patients is not clear from
the record. There is no requirement that a women suffer from any healtﬂ impairment
to access support from the Hoosier Abortion Fund and All-OI;tions has no require-
ment thlat women provide the reason they are seeking an abortion; A'll-OptiBﬁs &ogé
not reqlixest or require documentation of medical issues from patients before providi}ﬁ(‘g
Hoosier Abortion Fund support. Trial Tr. I at 188:12-25; 189:1-17 (Dockray).

22. PIainti%fs allege that S.B. 1 has severely hindered All-Options' abmty]'}o
carry out its mission of providing unconditional, judgment-free support for 'peo;élde
nalvigating prégnaﬂlcy, parenting, abortion, and adoption and forced the H'oo"éig;:

Abortion Fund to exf)end significantly more per client to help Indiana patien%slobfégl?i

Jdre-

care. Pls.’ Ex. 7 (Dockray 11/8/23 Decl))  15.

W BELY

93. Since S.B. 1 went into effect, one person who has received financial as-

I . " r
sistance from the Hoosier Abortion Fund was able to obtain an abortion in Iﬁdial.'xfail

Tyial Tr. I at 180:14-18 (Dockray). All other patients who have received financial

} . . ! Y t
assistance from the Hoosier Abortion Fund have traveled out of state to access abor-

! | . ' ..l. 1 .
tion care. Trial Tr. I 'at 180:21-180:25 (Dockray). This has nearly doubled All Opti'oné’

- ' . . do
per-pell'son pledge amount (.e., the amount of funding All Options pledges to each
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individual seeking an abortion) and increased the amount of time All-Options’ em-

ployees spend assisting patients seeking abortions. Trial Tr. I at 183:2-8 (Dockray).

24.' All-Options does not have enough funding to provide grants to support
every patient who contacts the organization seeking financial support from the Hoos-
ier Abortion Fund. Trial Tr. I at 170:22-171:12 (Dockray). All-Options prioritizes
grants fgr patients over nine-weeks’ gestation because those patients tend to have
greater difficulty finding a clinic to obtain an abortion. Trial Tr. I at 173:1-2 (Dock-
ray). All-Options received significant additional funding for the Hoosier Abortion

Fund followingf the leak of the Dobbs decision and—to a lesser degree—with the ﬁ’é%l

'sage of S.B. 1. Trial Tr. I at 172:13-24 (Dockray). o

25, Before S.B. 1 took effect, All-Options’ average pledge was $225 per per-

I O

son, and now it is approximately $450 per person. Trial Tr. I at 183:18-20 (Dockray);
Joint Statement ¥ 48. Although the cost of individual pledges has increased, the num-

ber of v{romen All-Options has had to turn away has decreased sliglhtly becauge of

1 - : 4" ..
fundraising increases post-Dobbs. 191:1-18 (Dockray). P

26. Hoosiers who rely on the Hoosier Abortion Fund are often lowiiﬁcoli;féi
u.nempl:oyed, a.'nd/cuni uninsured. They often do not have reliable transporta'i%ioﬁ""gi'
childcalte and face additional financial barriers. Trial Tr. I at 169:7-20 (Dockray).

2{7 . All-Options brings this action on behalf of itself, its staff, and its é]ieiﬁ’gé'.
2.8. Plaintiffs submitted testimony of All-Options through Jennife:r f’a;kgx:-

Dockray, its executive director. Trial Tr. I at 161:20-21 (Dockray); Pls.” Ex. 7 '(Dock-
|

ray 11/8/23 Decl.); Pls.’ Ex. 19 (Dockray Dep.).
|
|
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929. Defendants Members of the Medical Licensing Board of Indiana serve
on India!ma’s Medical Licensing Board, a state agency responsible for licensing and
discipliriting certain medical practitioners, including physicians. Ind. Code §§ 25-0.5-
3-7, 25.0.5-8-11, 25-0.5-10-17, 25-0.5-11-5, 25-22.5-2-1, 25-22.5-8-6; (see Joint State-
ment Y 7)

30. In their official capacities, Members of the Medical Licensing Board of
Indiana have the authority to regulate the practice of medicine in Indiana pursuant

to Indiana Code § 25-22.5-2-7. This includes the revocation of the medical licenses of

physicians who perform abortions in violation of 8.B. 1. PNk

31. Defendants County Prosecutors from Hendricks, Lake, Marion, h/fonfl‘gé,

[ . . N G
Tippecanoe, and Warrick Counties (“Prosecutor Defendants”) have the power to en-
Tl

force S.B. I’s criminal penalties, which include one to six years’ imprisonment, as well

as ﬁnes‘of up to $10,000 and revocation of physicians’ medical licenses. Ind. Code 88§

16-34-2.7; 26-22.5-8-6(b)(2); 35-50-2-6(b). -
L onn

: | 1.
89. Prosecutor Defendants all have a statutory duty to prosecute folonies
and misdemeanors within their respective jurisdictions, including the prose'cu‘ﬁoii of

medicai provid'ers who perform abortions that Prosecutor Defendants conclude are

. [ oaoe
not per;mitted under S.B. 1. ‘

-
W T i

1I. %’LAWTIFFS’ CHALLENGE

A

| i ; - R
|33. After S.B. 1 was enacted, Plaintiffs challenged the law. Compl. (A'ug.{ 31,

. | .
2022).They raised three claims: (1) S.B. 1 viclated Article 1, Section 1, because it
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i

violated a substantive due process right to privacy by limiting abortion access;
(2) 5.B. llviolated Article 1, Section 23 of the Indiana Constitution because it discrim-
inated a;gainst abortion clinics in favor of hospitals; and (3) the gestational age limit
in the Health or Life exception was unconstitutionally vague in violation of Article 1,
Section 12. Id. {1 58-66.

34, This court granted Plaintiffs a preliminary injunction for their first
claim—that S.B. 1 violated Article 1, Section 1 of the Indiana Constitution, because
its “restriction of personal autonomy offends the libexty guarantees of the Indiana
Constitution.” (Order Sept. 22, 2022). It denied Plaintiffs’ motion on the second claim
and noted that Plaintiffs had withdrawn their third claim. Id. at 13. e

35 The Indiana Supreme Court granted transfexr. (Order Oct. 12, 2022). In
June 2623, it held that S.B. 1 did not facially violate a right to abortion protected by
Article 1, Section 1. Planned Parenthood, 211 N.E.3d at 985. .

36. lThe Supreme Court concluded that Article 1, Section 1 protecté cerimn
judicialiy enfo:.iceable rights. Planned Parenthood, 211 N.E.3d at 968. To deterniine
what itrprotects, courts must describe a putative right with an “appropriate !ievél of
particu}larity” and determine “whether the founding generation Wou:ld have 2',011513.1
ered th%é right fundamental. Id. at 969. Courts “cannot supplant what the framers

i . . . . . Lo Lo
and ratifiers believed they were agreeing to with [their] own notions of which asplecté
j

of 1iber|t'y ought to be off limits.” Id. at 977.

' .
37. Examining “Indiana’s long history of generally prohibiting abortion as a

d b

By
criminal act,” the Supreme Court held that it was the “common understandmg among
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Article 1, Section I's framers and ratifiers” that the General Assembly was
“loft . . .lwith legislative discretion to regulate or limit abortion.” Planned

Parenthood, 211 N.E.3d at 978; see id. at 981. It explained that “the State’s broad

authority to protect the public’s health, welfare, and safety extends to protecting pre-

natal life.” Id. at 961.
38. The Supreme Court also stated that Indiana law generally permits per-
sons to protect their “own life . . . against imminent deat ” and “against ‘great bodily

harm.”" Planned Parenthood, 211 N.E.3d at 976. Additionally, the Court held that

| e s . . . . . . , Py
“Senate Bill 1 is not facially invalid as interfering with a woman's access to care that

1s necessary to protect her life or health.” Id. at 977. Any claim that the law mfrmges

a right to abortion “necessary to protect [a woman’s] life or to protect her from a slel"f-

e

ous health risk” in a “particular set of circumstances,” the Supreme Court epramed

must bé' resolved in “an as-applied challenge.” Id. at 976.

39. Invacating the preliminary injunction, the Supreme Court did not reach
the “cla;im that Senail:e Bill 1’s hospital requirements for performing abortions” vi'oisft‘ie
“Article 1, Section 28’s Equal Privileges and Immunities Clause.” Piaﬂ}iga
Parenthoocl 911 N.E.3d at 984. It also did not preclude “Plaintiffs with standmg"

from pursumg “an as- -applied challenge to the State enforcing the law in a partlcular

| ;
set of dircumstances.” Id. It remanded for further proceedings consistent with 1%3

, 'l {l :.14
opim'on. Id. at 985. e
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40. Plaintiffs filed an amended complaint on November 9, 2023.1 This com-
plaint allleges that S.B. 1 violates Article 1, Section 1 of the Indiana Constitution in
two ways. First, the amended complaint alleges that S.B. 1 “unnecessarily restricts

access to abortion care” because women may want abortions for health reasons “that

may not meet the limited exception for serious health risks set out in S.B. 1.” (Amend. -

Compl. ﬁHI 40-41). Second, Plaintiffs allege that the Hospital Requirement increases
the cost of abortion and may reduce access to abortion, Id. at § 48.

41. Plaintiffs do not allege that any specific patient is or was unable to ob-

tain an abortion under S.B. 1 that was necessary to avert a serious health Fisk ‘48

defined m S.B. 1. However, Plaintiffs present evidence regarding various cla‘ssé:.s %f

H 'il . . ' ' N :' tl
conditions that they contend constitute serious health risks necessitating abortions

that fall outside S.B. 1’s exceptions. £t

' Coyre
42. Plaintiffs moved for a preliminary injunction. Id. at 23. This Court con-

solidated consideration of that motion with a trial on the merits. (See Order Dec. 8,

2023); Ind. Tr. R. 65(A)(2). Discovery, briefing, and a three-day bench trial followed.
;1 abe

o loas

III. PREGNANCY & MEDICAL TREATMENT

" 43.  Although pregnancy significantly impacts a child's mother, pregna'ngy

| e
is “rotia disease.” Pls.’ Ex. 8 (Wubbenhorst Decl. § 194). It is “a developmen%a’l st'é[gg'é
i b

|
:

' ‘ ‘ LU AL 4
1 Sincle the amended complaint was filed, Whole Woman's Health Alliante ‘aBd

Women's Med Group Professional Corporation were voluntarily dismissed as, PlalP
tiffs. See Joint Stipulation of Dismissal of Plaintiff Whole Woman’s Health Alliance
(June |5, 2023); Order (June 6, 2023); Plaintiffs’ Motion to Dismiss Wome.n[’ls; M_?d
Group| Professional Corporation (Feb. 2, 2024); Order (Feb. 5, 2024). ' o

!
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|
sn the continuum of human life.” Id. Pregnant women’s bodies undergo changes, such

asa “fasi:er heartbeat,” “changes in lung volume,” and changes in “blood volume.” Id.
{ 100. These changes “are part of pregnancy” and do not require corrective interven-
tions; rai:her, they “are largely adaptive,” designed to ensure a healthy pregnancy and
delivery:and “are not pathologic in healthy women.” Id. 59 98, 100,

44. “[G]enerally speaking,” pregnancy “is safe.” But it is not as safe as not
being pregnant. Tr. Vol. 1, 17:10-12 (Caldwell). Unfortunately, pregnant women can

face a variety of health conditions and complications, many of which are directly re-

[ by f'-lw
lated to—or significantly exacerbated by—their pregnancy. Tr. Vol. 1, 17:14-20

,or
)] i

(Caldwell).

I . . Lo,
45. Women can suffer from “health conditions that cause extended and de-

£ o

bilitatiﬁg symptbms during the course of a pregnanc;v; health conditions that may
worsen over the coui‘!se of the pregnancy to eventually become life-threatening; health
conditions thaf may significantly increase the patient’s health risks if their remain
prégnaﬁt or thaié maly significantly increase the patient's future health risk, 'ew‘n'axgi af-
ter giving birth; and health conditions requiring treatment that would endaﬁééf the
fetus, Iﬁeanjng that continuing the pregnancy could require forgoing need;d trea’{:\
ment.” '(Am. Compl. § 41); see Trial Tr. I at 17:20, 33:5 (Caldwell); Trial Tr. I at 84:15~

| L e
33, 117’:1-23, 119:1-11 (Ralston). Lo

......

‘ | . . .ot
The range of symptoms, health risks, and treatments for a given disease can varjlr
w ' } roowiabi)
siéniﬁcant]y from patient to patient.
30N al-
¢ ohe
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47 Hyperemesis gravidarum is a severe form of nauéea and vomiting
broughtE on by pregnancy. Trial Tr. I at 24:12-17 (Caldwell); Trial Tr. I at 117:1-17
(Ralstoxil); Pls.’ Ex. 6 (Ralston 11/3/23 Decl.) Y 20; Pls.’ Ex.23 (Caldwell Dep.) at 84:8-
85:1; Plls.’ Ex. 8(Wubbenhorst 1/16/24 Decl.) ] 163; (Joint Statement Y 13, 20). The
most commonly cited diagnostic criteria for the disease are persistent vomiting not ‘
related :to other causes, a measure of acute starvation (usually large ketonuria), and
some discrete measure of weight loss, most ofl;en-at least 5% of pre-pregnancy
weight.'Defs.’ Ex. 66 (ACOG Practice Bulletin No. 189) at 1.

! : [
48, Hyperemesis gravidarum is the most common indication for admission

| i
to the hlospital during the first part of pregnancy and is second only to preterm labor

! L . i
as the most common reason for hospitalization during pregnancy. Id. at 2.

: Do ! ' oo " LA
49. Hyperemesis gravidarum is typically confined to the first trimester but

it can o_clcasionélly extend into the second trimester, and rarely into the third 1’:1'1l

| 1ol

mester. Pls.” Fx.22 (Ralston Dep.) at 82:1-3.

F;O. H&peremesis gravidarum presents with different degree}s of severity in
different pregnjant patients, and, although rare, it can become life-threatening.
Teial Tv. I at 24:18-92 (Caldwell); (Joint Statement 1 15, 21). Some patients aré "

unable to eat or drink for weeks, if not months, on end, severely limiting their nuitri-

tional intake. Trial Tr. I at 24:16-17 (Caldwell); Trial Tr. I at 118:5-7 (Ralston). Se-

' ’ ' . .y . e ]1 1
vere hyperemesis can cause significant electrolyte abnormalities, cardiac arrhyth- :

mias and heart attack, kidney failure, liver damage, and even death, Trial Tr.1at

17

[
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924:18-22 (Caldwell); Pls.’ Ex. 28 (Caldwell Dep.) at 84:6-86:1, 87:21-88:5; (Joint
Statement  21).
5:1. Patients with hyperemesis gravidarum are at high risk of early deliv-

ery and are at risk of infections and blood clots. Trial Tr. I at 118:10-13 (Ralston).

otk

52. The impact of hyperemesis gravidarum on women can be devastatiﬁg L S

not only physically but also socially and emotionally. Trial Tr. I at 25:16-23 (Cald-
well). z}lthough not typically life-threatening, patients with hyperemesis graﬁ-
darum i:nay need to be admitted to hospitals for multiple days or weeks. Id. (Cald-
well). (Joint Statement § 21). '

53. Treatments for hyperemesis gravidarum symptoms can vary signifi-
cantly .';md can 'inclu:ae nonpharmacologic options, pharmacotherapy, hospitali!zé-h '

tion, tu:be-feedi'ng, arlld/or catheterization. Defs.’ Ex. 66 (ACOG Practice Bullétiﬁ)'at

11. :

54. Given the significant range of clinical possibilities, it is possible that

differer;lt patieﬁts suffering from hyperemesis gravidarum could qualify for a iégal
abbrtioln under S.B. 1, a constitutionally protected abortion under the Suprefn%e .
Court’s ruling in Planned Parenthood, both, or neither.

5b. Déep vein thrombosis is a condition in which potentially' dange'rt:):us '
blood clots form in a patient's veins. Pls.’ Ex. 22 (Ralston Dep.) at 83:21-84:22, The
conditilon can have different levels of severity, inciuding pulmonary failure and’ .
death |érom thromboembolism. Pls.’ Ex. 22 (Ralston Dep.) at 83:21-84:22; Pls. Ex. 17

(W ubbgnhorst Dep.) at 249:17-18; (Joint Statement { 26).

18
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56. Pregnancy is a risk factor for deep vein thrombosis. Pls.’ Ex. 22 (Ral-
ston Dep!.) at 84:1-14; Pls. Ex. 8 (Wubbenhorst Decl.) {9 165-66; Pls.” Ex. 17 (Wub-
benhorst Dep.) at 249:6-8. As Dr, Ralston testified in his deposition, “[i]f you are
predisposed to having deep vein thrombosis, being pregnant is going to put you at
higher risk.” Pls.’ Ex.22 (Ralston Dep.) at 84:4-6; see Pls. Ex.6 (Ralston 11/3/23 |
Decl.) | 19.

5?. Doctors regula;‘ly expectantly manage a pfegnant patient’s deép vein
thrombo:sis through anticoagulation medication (i.e., blood thinners). Pls.” Ex. 22
(Ralstorl; Dep.) at 85:3-6. Most patients with deep vein thrombosis have mild ciis}'
ease that can be managed but a small subset of women suffer from severe eﬁl%'olfé
disease ;during pregillancy or in the postpartum period. Id. at 88:14-25.

1 £ 'g
58. Neither induced abortion nor termination of pregnancy are mentioned

asa maﬁagement strategy for deep vein thrombosis in the American College of Ob-

stetricians and Gynecologist’s Practice Bulletin on Thromboembolism in Pregnancy.

[T

Pls. Ex..8 (Wubbenhorst 1/15/24 Decl.) {§ 166.
59. Thromboembolic disease is potentially life threatening and accblintg

for 9% of pregnancy-related deaths. Pls.’ Ex.70 (CDC Newsroom Article) at 1.
60 Given the significant range of clinical possibilities, it is possible that

|
different patients suffering from thromboembolic disease could qualify for a legal
! » i '.\'fd.
abortioxfl under S.B. 1, a constitutionally protected abortion under the Supreme
‘I o Hi
Court’s ruling in Planned Parenthood, both, or neither. ’

.
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61. Preeclampsia is a disorder of pregnancy associated with new-onset hy-
pertension, which occurs most often after twenty weeks gestation and frequently
near term. Defs. Ex. 69 (ACOG Practice Bulletin Number 222) at 1,

62. Preeclampsia presents with different degrees of severity in different

women. If untreated, preeclampsia can develop into its more serious form, Hemoly- = .- R

sis, Elevated Liver Enzymes and Low Platelets (“HELLF") syndrome and can cause
organ damage, stroke, seizures, and death. Trial Tr. I at 30:3-6 (Caldwell); Pls. Ex.
6 (Ralstlon 11/3/23 Decl.) | 13; see also Defs. Ex. 69; (Joint Statement 7Y 15, 24).

(%3. Pfeémclapsia is a progressive disease, and it can be difficult for p:"hyéi-_
cians tcly: predict:: when the risks presented by preeclampsia may become an emér-
geﬁcy. l'I‘n:ad Tr. I at 81:4-11 (Caldwell); Trial Tr. I at 114:14-115:1 (Ralston); see
Trial Tr 11T at 47:21-23 (Wubbenhorst). Thus, it is consistent with best practice:s: to
ménage preeclémpsia as soon as it is detected, regardless of its severity at the time.
Pls. Ex. 6 (Raliston iUB/ZS Decl.) ] 13. Optimal management strategies for ©
preeclaxinpsia can be different depending on clinical maternal and fetal evaluafﬁo%":"
and gestational ﬁge.lDefs.’ Ex. 69 (ACOQ Practice Bulletin Number 222) at 7.'; '

6!54. Before 37 weeks 1LMP, doctors may try to manage preeclampsié. éyrﬁf)
toms hgf, for example, managing a pregnant person’s blood pressure and moniiforing
for signs and symptoms of worsening disease. Trial Tr.I at 115:2-10 (Ralstons; Pls’
Ex. 6 (Ralston 11/3/23 Decl.) Y 13; Pls. Ex. 11 (Ralston 2/15/24 Decl) ] 21; PIS/ B’
22 (Ralston Dep.) at 57:16-58:2; Pls’ Ex. 23 (Caldwall Dep.) at 94:13-95:9; DXl -

I .
(Wubbenhorst 1/16/24 Decl.) 1 139-140, 142-143,
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65. Because preeclampsia is a progressive disease, the longer a patient re-
mains ﬁregnant, the worse the preeclampsia will get. Trial Tr. I at 30:7-12 (Cald-
well); T;rial Tr. I at 114:7-13 (Ralston). As such, expectant management of
preeclaxlnpsia is not aiways the safest option. Trial Tr. I at 115:9-21 (Ralston); Pls.
Ex. 11 (!Ralston 9/15/24 Decl)) § 21; Pls.’ Ex. 22 (Ralston Dep.) at 58:18-22; Pla. Ex..
8 (Wubbenhorst 1/15/24 Decl.) § 140.

66. When preeclampsia occurs prior to viability, expectant management
may not be recommended as a treatment option because it can pose a higher risk to
the patilent’s health and the fetus may be unlikely to survive. Trial Tr. I at 11’5:9'1-;"
116:8 (Ralston); Pls.’ Ex. 22 (Ralston Dep.) at 58:13-59:4; (Wubbenhorst 1/15/24

‘ [
Decl.) 19 139-140, 142-143.

67. Because expectant management is intended to provide neonatal benéfit
at the expense of maternal risk, expectant management is not advised when rieoha-
tal survival is not aﬁticipated. Defs.’ Ex. 69 (ACOG Practice Bulletin) at 7.

68. The decision whether to manage a preeclamptic patient expectéltﬂtly;

versus moving toward delivery is nuanced. Pls.’ Ex. 8 (Wubbenhorst 1/15/24 D'eci.!j':)

|
q1486.

i '_
6'9. Given the significant range of clinical possibilities, it is possible that

differelnt patient;s suffering from preeclampsia could qualify for a legal abortion un-

.:

der SB 1, a constitutionally protected abortion under the Supreme Court’s rﬁhngh

in Planned Parenthood, both, or neither. vt

T
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70. Preterm premature rupture of the membranes (‘"PPROM") occurs when
i the sac (or amniotic membrane) swrrounding the fetus ruptures before the preg- : '::7‘ w g |
nancy is full-term. Pls.’ Ex. 6 (Ralston 11/3/23 Decl.) { 16; (Joint Statement § 27);

see also Defs. Ex. 68 (ACOG Practice Bulletin). It is a serious condition that places

the pregnant woman at increased risk of infection, including “clinically evidént in-

traamniotic infection,” which dceurs in 15-36% of cases. Pl Ex. 6 (Ralston 11/3/23

Decl) 9§ 16; Pls.’ Ex. 11 (Ralston 2/15/24 Decl.) { 23; see also Defs.’ Ex. 68. If the in-

fection progresées to sepsis (infection in the bloodstream), the risk of severe morbid- o ; ;

) : i b
ity (los$ of fingers, toes, limbs, or neurologic injury), need for hysterectomy, or mor- LTSN
tality becomes quite high. Pls.’ Ex. 6 (Ralston 11/3/23 Decl)) { 16.

) L

71.  PPROM occurs in approximately 2% to 3% of pregnancies in the

- e -
e e e .-

United States. Pls.’ Ex. 6 (Ralston 11/3/28 Decl.) ] 16; see also Defe. Ex. 68 (ACOG

N

Practice Bulletin).

! ' .. . 3
79. Management decisions for PPROM depend on gestational age and eval- '
. . . . . .- L i
uation of the relative risks of delivery versus the risks of expectant manager.uem‘tl P

when pregnancy is allowed to progress to a later gestational age. Pls.” Ex. 11 (Rali . N
ston 2/15/24 Decl.) | 23; see also Defs.” Ex. 68. While expectant managemenf is one ‘
option for patients with PPROM, it has significant maternal risks. Pls.’ Ex.11 (Ral-
ston 2/15/24 Decl.) 1 23; see also DX-68. ‘

" | "
: ! N i ‘T ot
' 78.  The risks of PPROM are especially difficult to manage in the mid-tri- o

AT s

mésteré—-especially before 24 weeks LMP—because the prognosis for the fetus if the

2 I N Yo

pregna:mcy continues is usually poor, and, even in the best of circumstances, ‘ 1."{ vy

’ . Vi -!E'.;,'

-.,
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ancertain. Trial Tr. I at 48:18-22 (Caldwell); Trial Tr. I at 107:19-108:18, 145:2-10
(Ralston); Pls.” Ex, 6 (Ralston 11/3/28 Decl.) 1 16.
74. Delaying treatment when a patient has mid-trimester PPROM can

have grave consequences, including maternal sepsis and death. Pls.’ Ex. 6 (Ralston

11/3/23 Decl.) § 17.

75|. TU Health and Eskenazi hospital systems have provided guidance to

|
their physicians that performing abortion care in cextain instances of PPROM fits

within the Health or Life Exception and abortions have been provided under these
circumstances. Dr. Caldwell has treated patients with PPROM that were traﬁs-i'l '!
ferred from other hospitals that were unable or unwilling to provide abortion care.
Pls. Ex. 4 (Caldwell 11/1/23 Decl)) T 81; Pls.’ Ex. 12 (Caldwell 2/15/24 Decl.) ﬁ[1‘38.
76. QGiven the significant range of clinical possibilities, it is possiblg that
different patients suffering from PPROM could qualify for a legal abortion under
S.B. 1, a constitutionally protected abortion under the Supreme Court’s rulingL in

[F [
v

Pi!annealI Parenthood, both, or neither.

l - " . . T Eed
77.  Plaintiffs present additional evidence regarding a range of other ill-

nesses that they contend implicate constitutionally protected abortions that are pre-

vented by S.B.1. These included but were not limited to diabetes (gestatmnal and

preexi'séing), kidney disease, cancer, cardiovascular disease, molar pregnancy, aﬁto-
AR

. b oae 3 .
immune disorders, and obstructive sleep apnea.

o

78. Sometimes ending a pregnancy is necessary to protect a woman from a

i y b2
serious health risk or from a threat to her life. Tr. Vol. 1, 17:28-18:9 (Caldwell); Tr
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|
Vol. 3, }7:19—18:10 (Wubbenhorst). There are, however, “very, very few” conditions
for whic:h pregnancy is “contraindicated.” Caldwell Dep. 69:1-3; Tr. Vol. 1, 23:15-16

(Caldwell). And even for those conditions, both sides’ experts agree that abortion is

not the only way to manage the condition or even to terminate the pregnancy; early .

delivery is another option. Pls.’ Ex. 23 (Caldwell Dep.) 84:6-24, 86:12—14 (hypereme- -

sis graV:idarum); id. at 94:24-95:9 (preeclampsia); id. at 96:6—11 (peripartum cardio-
myopathy); see also Tr. Vol. 3, 29:22--23:7 (Wubbenhorst) (describing the American
College' of Obstetricians and Gynecologists suggested treatments for hyperemesis
gravidarum that do not include abortion); Pls. Ex. 8 (Wubbenhorst Decl.) 1§ 137-146
(pxleeclalmpsia) o
7|9 In add1t10n to physical health conditions, pregnant patlents may face a
variety of mental health conditions. Tr. Vol. 2, 11:5-12 (Mittal). These include mood

|
disorders, anxiety disorders, trauma related disorders, substance use dlsorders, or

psychotic disorders. Id. to
80 Bioiogio:al, psychosocial, and genetic factors can all affect mental'héﬁﬁx
during pregnancy Id. at 17:2-8 (Mittal); 121:5-7 (Kheriaty). g1 el
8|1. Suicidal ideation “is a symptom that can occur as part of many psychl-
atric co;:lditions.” Id. at 13:6-9 (Mittal).
82 Pregna;imy is a complex and dynamic time that can impact mental

health in a vanety of ways, both biologically and psychosocially. Trial Tr. 11 at 17: 1-

8 ('M.lttal)
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83. These biological and psychosocial factors can cause new mental health
conditions to emerge in pregnant patients, can cause recurrences or exacerbations of
previously experienced or current mental health conditions, and can force pregnant

patients who take teratogenic medications to manage mental health conditions to face

the decision to stop or adjust that medication or to change medications. Trial Te. IT-

at 17:14-18:4 (Mittal); see also Pls.’ Ex.13 (Mittal-2/15/24 Decl,) 17 11, 16.
84, Pregnant patients may experience a range of severe and‘debilitating

mental health conditions, including anxiety, depressive, and psychotic disorders. See

| . . ) ; RS
Trial Tr. II at 11:16-18, 13:5-13 (Mittal). The specific symptoms and consequeﬁce'&s of

these conditions vary by both condition and between specific patients with gimilar

v

diagnosles. See Trial Tr. IT at 18:21-23, 29:1-3 (Mittal).
85. Pregnant patients experiencing severe anxiety disorders may be unabfe
to work or care for themselves or their families and may require in-patient hoépii;afi.!-
zation. Trial Tr. II at 20:3-7 (Mittal).
86. Pregnant patients experiencing post-traumatic stress disorder (“i‘f:"'l‘éﬁ"")
may su%i‘er from nightmares, states of fear, and flashbacks, causing these pati;ant'; fo

withdraw from daily life and relationships and possibly engage in se]f-harm.[" ’I&'l(él
Lo by

Tr. 11 at 20:9-14 (Mittal).

8‘”7. Pregnant patients experiencing severe depressive disorder may be una-
r e b ﬂ,{..s

ble to function—for éxample, by being unable to eat or to care for themselves—and

‘ . . . Ca i
can suffer from escalating suicidal ideation, which increases the risk for self-harxln
|
and mdy require hospitalization. Trial Tr. II at 19:18-20:1 (Mittal).

[
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|
88. Pregnant patients experiencing severe bipolar disorder can experience
an exacerbation in the manic polé, causing the patient to become extremely agitated
with excess energy, to feel decreased need for sleep, and to engage in very risky be-

havior that can evolve into psychosis and require psychiatric hospitalization. Trial

Tr, II at 19:4-9 (Mittal). Pregnant patients with severe bipolar disorder may also . .-

experiehce an exacerbation of the depressive pole, the risks of which are similar to
those fo‘r patients experiencing severe depressive disorder. Trial Tr. IT at 19:18-20:1
(Mittal).

83. | Pregnaﬁt patients experiencing severe schizophrenia can expéﬁéﬁgg
psychosis characterized by delusions, paranoia, and auditory hallucinations,awﬁ!i&ii
can tell the patiént to do highly risky things, leading to psychiatric hospitalizatign
and/or increased medication for the patient’s safety. Trial Tr. I at 19:11-16 (Mltt’af)

90. If the aforementioned mental health conditions go untreated, theyczi’n

significantly worsen throughout pregnancy, and can require psychiatric hospitaliza-

T
]

tion, Trial Tr. IT at 21:1-3 (Mittal).

91. Suicidal ideation, which can present alongside any of the aforemen-
tioned :ﬁental healtfl conditions, can present as thoughts of ending one’s ]ife,?_d:é:x:rgll-
oping active, spegiﬁc plans to end one’s life, and gathering means to end one’s hfe'
Trial Tr. IT at 20:16-21 (Mittal). R
EEZ. Mental health conditions can also emerge or worsen during the pgsti)'égl

|4 | e An
tum period, which is a period complicated by many physiologic and biological changgé,

includi'ng abl“lll:)é hormonal changes, sleep disturbance, pain, recovery from déli\;fer‘fr;

26
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and additional psychosocial changes. Trial Tr. IT at 21:13-19 (Mittal); (Joint State-
ment § 39).

93. Postpartum depression is a major depressive episode in the postpartum
period. Trial Tr. IT at 21:22-22:2 (Mittal). Symptoms of postpartum depression can
smerge during pregnancy and persist into or worsen during the postpartum period.
Trial Tr. IT at 22:1-5 (Mittal); Pls.” Ex. 5 (Mittal 11/4/23 Decl.) 1 11.

94. Individuals experiencing postpartum depression can engage in suicidal
or self-h;rming behavior. Trial Tr. IT at 22:11-12 (Mittal). Symptoms such as apathy,
low motivation, decreased appetite, and low energy may also significantly impact the
individual’s ability to care for themselves or others, Trial Tr. IT at 22:12-16 (Mittal).

95 Another condition that can emerge in the postpartum period is p(l)stf)é?':
tum psychosis, which is chafacterized by a confusional state, delusions, pafanbli;'é:
breaks with reality, potentially dangerous behavior, and can lead to infanticide gﬁﬂd
suicide, Trial Tr. IT at 22:18-22 (Mittal); Pls.’ Ex. 6 (Mittal 11/4/23 Decl.) ] 14.

96. Patients who have exper@enced postpartum psychosisina previou“s pi’e%l

nancy face a 20 to 50% chance that it will recur in a future pregnancy. Pls” E|x1’5

(Mittal 11/4/23 Decl,) § 14; Pls.’ Ex. 13 (Mittal 2/15/24 Decl.) T 22; see also Pls.’ Ei.

¢l

' ATl

99 at 1791.
97. The risk factors for postpartum mental health conditions includelpf:e:";'rli‘-
ous mex:ltal health conditions (including a perinatal mental health condition froma

:E , . s ( En'ti‘{
previous pregnancy), a family history of mental health conditions and adverse peri-

natal mental health conditions, substance use disorders, and exposure to trauma and
Cibegr

! LTI
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violent relationships. Trial Tr. II at 23:1-7 (Mittal); Trial Tr. II at 125:24-126:4
(Kheriaty); Defs. Ex. 107; see also Pls.’ Ex. 114 (Royal Colleges Study).

98. Postpartum depression and psychosis pose serious risks to a patient’s
health, ;such as self-harm, including suicide, as well as risks to others, including‘e

patient’s newborn or other children. Pls”’ Ex.5 (Mittal 11/4/23 Decl.) ¥ 32. Pls.’ Ex: 6

(Mittal:11/4/23 Decl.) 7 30, 32.
09. Certain medications can pose developmental risks for an embryo or fe-

tus. Tr. Vol. 2, 23:11-14 (Mittal). These teratogenic medications are sometimes used
I i

! ol e

to man.fljtge mental health disorders during pregnancy. Id. at 17:23-18:4 (Mittal).' Ter-

atogenic medications are not the only way to manage certain mental health condi-
| * 1.0
tions during pregnancy. Id. at 111:4-13 (Kheriaty). Most doctors avoid ter'aéogéhic

medications for women of childbearing age, whether or not they are pregnant.r Id. at

v, ]
IR

112:20-118:7 (Rheriaty).
100. Doctors routinely adjust patients’ medications for a variety of reasons,
and thi'e can occur during pregnancy as well, Pls”’ Ex. 9 (Kheriaty Decl.) 14; see &1&‘6

Tr. Vol 2, 113: 8—115 6 (Kheriaty) (“[A]lmost every day there’s reasons to, 0 make

adjustnients to medications . . .. [I]n the vast majority of cases that can be done ][.11 a

1 ! . {1
way that's, that's safe.”). '

101 Due to ethical limitations on study design and the extreme dlf.fiéulty1 ';h
controlhng for the innumerable confounding factors impacting a person’s 'ment'el.

health' the scientiﬁc literature presented on the mental health impacts of abortion
|

L : T one,
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does not support definitive factual conclusions regarding abortion’s mental health ef-
fects for a particular patient or class of patients.

102. The current scientific consensus is that abortion is not a direct treat-
ment for mental health conditions. Id, at 109:3-24 (Kheriaty); see Pls.’ Ex. 28 (Mittal
Dep.) 30:22-23.

1:03. The American College of Obstetricians and Gynecologists has asserted
thai; it Iis impossible to create an inclusive list of what constitutes a medical emer-
gency, and that creating a finite list is dangerous. Pls’ Ex. 184 (Ruhman Article) at
6. ! ‘ et

104. Since S.B. }’s passage, physicians have faced challenges in applying its
legal standards and terminology to their practice of medicine. See Pls.’ Ex.4 (G}:\ldéi.rer]l
11/1/23 Decl; Pls.’ Ex.12 (Caldwell 2/15/24 Decl.); Pls’ Ex.20 (Ferris-Rowe Depo) t
34: Pls.” Ex.184 (Ruhman Article).
IV. ABORTION FACILITIES

105. Until 8.B. 1 went into effect, clinics performed the vast majority of abor-
tions in Indlana, and they did so in accordance with State law and with mmmal
complications. See Trial Tr. I at 51:16-17 (Caldwell); Pls.’ Ex. 113 (National Acade-
mies Stﬁdy) at 23 (“Most abortions can be provided safely in office-based seft'].'.;ﬁg'g."t)';;
Pls. E:': 167 at 17-18; Pls. Ex. 168 at 3, T; Pls. Ex. 169 at 19; Pls.’ Bx. 173 at 4. * .

;106. Compli‘cations from medically uncomplex abortion care are rare andca}n

typicaﬁy be tre'lated' in clinics. Trial Tr. I at 97:22-25 (Ralston); Pls.” Ex. 11 (Ralston

| :
|
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|
2/15/24 Decl.) q 27; Pls.” Ex. 23 (Caldwell Dep.) at 57:1-68:15; Fls.” Ex. 25 (Dudash
Dep.) at I144:’?'-146:12; Pls. Ex. 45 at 46-47.
107. Prior to S.B. 1, clinics had policies and procedures to safely refer or
transfer patients needing higher levels of care, Trial Tr.1at53:15-20 (Caldwell); Pls.’
Ex. 29; Pls.’ Ex. 32; Pls.’ Ex. 25 (Dudash Dep.) at 78:13-74:8, 109:14-19, 144:7-146:12.

108. Before S.B. 1 went into effect, and consistent with Indiana law,

PPGNHAIK provided procedural abortions until 13 weeks and 6 days LMP, using
oral medications and local pain medications, not anesthesia. Trial Tr. I at 15:1-17

) .‘:}'_
(Caldwell). Anlesthes_ia is not required to provide abortion care, and, before ISBI 1,

patients needing anesthesia to complete a procedural abortion were transferred to

[
J

hosp1tals as needed. See Trial Tr. I at 15:18-17, 59:12-17 (Caldwell).

109. Because of the legal limitations on abortions in Indiana, the hkéhhood
" that an abortion will be performed at a later gestational age and on a more me’dicéﬂl'y
complexl patient has increased. See Pls.” Ex. 172 (IDOH Terminated Pregnari'cy Re-
po;ft, Oc::t. 1-Dec. 31, 2023)(25 of 46 abortions performed this quarter were surgi(‘:‘él
and 27 i(58.6%) were at gestational age of 14 weeks or more; six weré condﬁciéé&:hii;i;-

' N . il
lizing intracardiac injections) compare Pls.’ Ex. 167 (IDOH Terminated Pregnancy

J
x| lll

Report 2021)(98 75% of abortions were performed at a gestational age of 13 weeks Or

less) |
‘[ o

110. Hospitals and ambulatory surgical centers are better equlpped than
|

clinics to address complications arising from a constitutionally protected abortmn im-

phcatmg a serious health risk. Pls.s Ex. 8 (Wubbenhorst Decl. § 78); Pls.’ Ex. 26 (Cox
. L' wscal

1 . .
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Dep. Vol. 2)71:6-24; Pls.” Ex. 20 (Ferries-Rowe Dep.)14:7-15:19. “[W]hile clinics . . .
|
may have plenty of staff who . . . know a lot about what . .. care they provide, they

don’t have the same type of emergency equipment that a . . . full-fledged hospital

would have.” Tr. Vol. 2, 91:7—10 (Cox). For example, code carts, which have necessary

equipment “for cardiopulmonary resuscitation,” id. at 91:12-18, are “required in ... .
a hospital,” but not in a‘clinie. Jd. at 91:21-25. This is in part because ambulatory
surgical centers and hospitals can perform “more complicated” procedures, including
those rt;aquiring sedation or anesthesia. Id. at 90:3.

1E11. Similarly, for an abortion in the case of a lethal fetal anomaly, ﬁozspitals
are more likely than clinics to have genetic counseling, perinatal hospice and]or]l;}é;
rez'wem;ént counseli’r'lg services following abortion. Tr. Vol. 8, 86:23-37:256 (W ubbe:
" horst); Pls” Ex. 24 (ICox Depo) at 42. And for abortions in the case of rape or incest,
hoispitais employ trained Sexual Assault Nurse Examiners who can investigat’e the

i et

circumstances leading to the abortion and help women avoid potentially abusive git-

S I

uations. Tr. Vol. 3 1!38:4-—11 (Wubbenhorst).

112. The cost difference between abortion treatment in a clinic versus a hos-
sital is a significant one. Tr. Vol. 1, 52:21-58:3 (Caldwell). It is uncloar frbm'ihé
record what pértion of the cost differential—if any-—is related to the potenti!z'ﬂlj; in-
creasen:i complexity of hospital-based procedures and/or additional services bfov%dgd
in a hospital. A
| : ' o he
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113. Some patients cannot “safely access abortion” in an outpatient setting.
i :
Tr. Vol. 1, 56:21-22 (Caldwell). This can include high-risk patients or patients with
certain complications. Id. at 56:25-58:2 (Caldwell).

114. Abortions performed at higher gestational ages may pose higher risks of

complications or require sedation. Tr. Vol. 3, 28:21-25; 32:22—-25 (Wubbenhorst). Both -

Plaintiffs’ and Defendants’ experts agree that these abortions are more safely per-
formed in a hospital setting. Tr. Vol. 1, 53:6-10 (Caldwell) (sedation); Tr. Vol. 3 36:23—
37:8 (Wubbenhorst) (higher gestational age).

116. Hospitals like YU Health and Eskenazi provide physicians with exéen—
sive guidance regarding compliance with Indiana abortion laws, including S.B. 1. See,
e.g., Defls.’ Ex.139, Ex. 141- 142, Ex. 149 (documents explaining hospital policies re-
garding S.B. 1). For example, 1U Health provides its physicians with a documlex'iid; thala.)t
has “frequently asked questions” regarding S.B.1. Tr. Vol. 2, 76:21-77:14 (ng):”fﬁ
Health ila's also i)ut fogether a “rapid response team” to “deal with urgent [p'r(])vicieﬁ
questions regarding . . . termination of pregnancy” under the health or life excm;ptib;l
Ty, Vol EZ, 81:7-10 ((jox). This team has “a clinical expert,” “an ethical expert,” and “a
legal exiaert,” reachable by “a phone number you can call twenty-four seven.” Tr. Vgl
2, 81: 10|-—13 (Co"x)'. The hospital encourages physicians to consult its S.B. 1 co:ﬁplia;gé
resour(:c';s and will défend its physicians against any legal action under 8.B. ‘1 :i;ftlfégy

follow the hospital’s protocols. Tr. Vol. 1, 71:7-8 (Caldwell); Tr. Vol. 2, 77: 15-23 (Cox)

3y
Though abortions have been performed there since S.B. 1 went into eﬁ'ect 10 clvﬂ or

1 cep A 1'
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criminal actions have been brough against an IU Health physician regarding whether

an abortion was legally performed under S.B. 1. Tx. Vol. 2, 78:2-17 (Cox).

| CONCLUSIONS OF LAW
1. A;BORTION REGULATION & THE LAW OF THE CASE
1. “Tor all of Indiana’s history, abortion has been the subject of state law-
making, and to the extent federal courts interpreting the Fecieral Constitution have

permitted, the legislature has generally prohibited abortions except for pregnancies

[AREX

that threaten a woman’s life.” Members of Med. Licensing Bd. of Ind. v. Planned
Parenthood Great Nw. Haw., Alaska, Ind., Ky., Inc., 211 N.E.3d 957, 962 (Ind. 2023),
reh’s denied, 214 N.E.3d 348 (Ind. 2023)(hereinafter referred to as “Planned

Pgren t};,ood”).

2. Indiana’s prohibition on abortion originated with its adoption of common

eu

law. Planned Parenthood 211 N.E.3d at 962. In 1835, “the General Assembly passed

its own statute criminalizing abortion, making it a crime to ‘wilfully administer to

CCried

any pregnant woman, any medicine, drug, substance or thing whatever, or . .'use or

5

employ any instrument or other means whatever, . . . to procure the m1scar1}'1age of
any such woman, unless the same shall have been necessary to preserve the Iife )of

such w:dman.’” Id. (quoting Act of Feb. 7, 1835, ch. XLVII, § 3, 1835 Ind. Acts Eii‘6, éES){l
Shorﬂ):r after the 1851 Constitution’s adoption, “[tThe General Assembly expanded the
law . . ‘ by prohibitirfg a ‘druggist, apothecary, physician, or other peréon sellirfg med-
icine’ from seﬁing ény ‘medicine . . . known to be capable of producing abortion’ 011'
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miscarriage, with [the] intent to produce abortion,” Id. (quoting Act of Mar. 5, 1859,
|

ch, LXXXI, § 2, 1859 Ind. Acts 130, 131). In 1881, the General Assembly raised the

penalty from a misdemeanor to a felony. Id, (citing Act of Apr. 14, 1881, ch. XXXVII,

§ 22, 1881 Ind. Acts 174, 177). And “[iln 1905, the legislature enacted a new criminal

code and incorporated the 1881 statute.” Id. at 962-63 (citing Act of Mar. 10, 1905, . -

ch. CXLIX, §§ 367, 368, 1905 Ind. Acts 584, 663-64).
3. After the U.S. Supreme Court declared a federal constitutional right to

abortion in Roe v. Wade, 410 U.S. 113 (19783), the Indiana General Assembly, “under

protestl” “revised [state] abortion laws only to comply with Trecent U.S. Slipi'grraé
Court decisions.” Planned Parenthood, 211 N.E.3d at 963, Indiana’s 1973 law aillowgél
abortion at any point during pregnancy when, in a doctor's “professional, medilcal
ju&gment,” an “abortion is necessary to prevent a subst;mtial permanent 1mpa1rm|e1§t
of the life or physical health of the pregnant woman.” Pub. L. No. 322, § 2(c)l(2), -Flgié%
Ind. Acts 1740, 1743. In enacting that statute, however, the State “disclaim[ed] any
‘constitutional right'to abortion on demand’ or approval of ‘abortion, excepf ‘go'é'élgié

i ! 1 L i
the life of the mother.” Planned Parenthood, 211 N E,3d at 963 (quoting Pub. L. ‘No.

TR I

322, § 2(c)(2), 1973 Ind. Acts 1740,1740).

= . . . 1ot
4. During the time that federal law limited state authority over abortion,

v, e

' | ' ; al
Indian:;i continued to regulate it to the extent permitted. Planned Parenthood, 11

N.E.3d at 963. Those laws included definitions for medical emergencies warrl.tnilf'r?g

! I -, . . . . R T P
an abortion and crmllma_l penalties for violating the abortion code. Pub. L. No. 187-

1995, :1995 Ind. Acts, pp. 3327-29. Indiana also enacted a prohibiti:(i)n";:g;i

! b i

| [ !
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“dismemberment abortion[s]” unless reasonable medical judgment dictates that “per-
forming the dismemberment abortion is necessary to prevent any serious health risk
to the mother or to save the mother’s life.” Pub. L. 93-2019, 2019 Ind. Acts 830, 832

(cleaned up) (codified at Ind. Code § 16-34-2-1(c)); see Pub. L. No. 93-2019, 2019 Ind.

Acts. 830, 830-31 (adding definition of “[s]erious health risk” codified at Ind. Code

? . S

§ 16-18-2-327.9). The General Assembly permitted abortion when, in a doctor’s “pro-
fessional, medical judgment,” an “abortion is necessary to prevent a substantial per-
manent impairment of the life or physical health of the pregnant woman,” Pub. L.

vt

No. 193-2011, 2011 Ind, Acts, 2776, 2479.

5. In June 2022, the U.S. Supreme Court held that the federal consiitu‘:igii :

. ) 3 ' 14
did not confer a right to abortion, overruling Roe. Dobbs v. Jackson Women’s Health

. ) v oA
Org., 597 U.8. 215, 231 (2022). Shortly thereafter, the General Assembly enacted é.B.

11)"}.[‘

1. That law, like Indiana’s pre-Roe statutes, makes abortion a “criminal act"ﬁ'except

in certain defined circumstances. Ind, Code § 16-34-2-1(a). Under S.B. 1, abortion is

Yy . , Cher
permitted in three circumstances: :

8. First, S.B. 1 permits abortions “before the earlier of viaBility of tl:e ’fét&'é
or twenty (20) weeks; postfertilization age pf the fetus” where (i) “reasonable medical
judgmént dictates that performing tﬁe abortion is necessary to prevent any 'éer{oﬁ"é
health risk to the pregnant woman or to save the pregnant woman’s life” or (i?i) “tfl’lle
fetus is I.dia,f,_z;nosed with a lethal fetal anomaly.” Ind. Code § 16-34-2-1(a)(1). A “éérfﬁaﬂs
healthirisk” is one “that has complicated the mother's medical condition and] ﬁeégéﬁ-

tates an abortion to prevent death or a serious risk of substantial and irreversible

R TN )
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physical impairment of a major bodily function,” but “does not include psychological
I

or emot{onal conditions.” § 16-18-2-327.9. Only hospitals and ambulatory surgical
|
!

centers may perform abortions under that exception. § 16-34-2-1(a)(1}(B).
) .

7. Second, S.B. 1 permits abortions “at the earlier of viability of the fetus

or twenty (20) weeks of postfertilization age and any time after” where “necessary to

prevent any serious health risk to the pregnant woman or to save the pfegna.nt
woman’s life.” Ind. Code § 16-34-2-1(a)(3). Because those abortions are performed
later in the pregnancy, S.B. 1 imposes some additional requirements. Those include
that thef abortion be “performed in a hospital” and be “performed in compliancé with”
Indiana Code § 16-34-2-3. § 16-34-2-1(2)(8XC)—(D). Indiana Code § 16-34-2-3, i tirh
requires the presence of a second physician who is prepared to provide care for any
“child born alive as a result of the abortion.” § 16-34-2-3(b); see § 16-34-2-3(a), (c)—(dj)
8. Third, S.B. 1 permits abortions “during the first ten (10} weeks of pgsf%:
fertilization age” where the pregnancy arcse from rape or incest. Ind. Code §'1é-3&-§1
1(a)(2). Only hospita.lls and ambulatory surgical centers may perform those abor1:1c'>'na5!1
§ 16-34:2-1(a)2)(C). vk
9I. Physiciﬁns who perform abortions that do not fall within the ex’ce?ptfg}:]l;
of S.B. 1 are subjectrto prosecution. Performing an abortion outside S.B. I's lé:!:éé%-
tions cc;nstitutes a Level 5 felony punishable by one to six years’ imprisonm;nt"; ‘s
r

. ' R i ‘: H N |\
well as a fine of up to $10,000 and revocation of the physician’s medical license. Tnd.

Code §§ 16-34-2-7; 25-22.5-8-6(b)(2); 35-50-2-6(a), (b).

36

IR S

R o Ry St




.
i

10. Physicians are also subject to mandatory license revecation absent a

criminal prosecution if, “after appropriate notice and an opportunity for a hearing,
|

the attorney general proves by a preponderance of the evidence that the physician
|

performed” an unlawful abortion “with the intent to avoid the requirements of’

providing a legal abortion under the law. Ind. Code § 25-22.5-8-6(b)(2).

II. COUNT I—CONSTITUTIONALITY OF HEALTH OR LIFE EXCEPTION AS
APPLIED TO PLAINTIFFS & THEIR PATIENTS

11. Plaintiffs have requested that the Court grant pre-enforceme:clt;"infiﬁné-L
tive relief for themselves and their patients suffering from a non-exhaustive list 6f
illnesses that fit into broad general categories. Although the Plaintiffs have identifiéd
numerous serious diseases (including serious mental illnesses) that present a Iiuﬂgg
range of hypothetical clinical scenarios, Plaintiffs have not identified a situation in
which S.B. 1 would prohibit an abortion protected by Article 1, Section 1 of the Indi-
ana Coﬁstitution an:d accordingly, injunctive relief is not appropriate. b

12. In Planned Parenthood, our Indiana Supreme Court enshrined consti-
tutional protection under Article 1, Section 1 for abortions “neceasary” to “pré)teét'cﬁ
woman’s life or to pfotect her from a serious health risk.” Planned Parenthbodi 21“1

1 e

N.E. 3d at 976-717.

13. The Supreme Court did not “establish the precise contours” of this i)rg
! . el . . . R EP A
tection nor did it determine a specific test under which to assess the availability of

1 : O F 13-
coﬁstit;utionally protected abortion. In essence, the amount of health risk the Indla;fa

Genergif Assembly may constitutionally require women in Indiana to tolerate in
I s : AR
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pregnax:;cy and childbirth remains an open question subject to review through as-
applied challenges. Planned Parenthood, 211 N.E.3d at 976. However, the decision
does make that clear that to enjoy constitutional protection, an abortion must be “nec-
essary” ;to protect life or health of the woman and the health risk posed to the woman
must beI either life-threatening or “serious.” Id. The Court also provided that in ask_iﬁg
whethe? an abortion is “necessary” or a health risk is “gerious,” we cannot simply ask
what these terms mean “in a colloquial sense.” Id. at 978. “Rather, [this Court’s] task
is to discern the contours of constitutionally protected liberty as Section 1's framers
and ratli'ﬁers; understood them.” Id. L

14. Plaintiffs have not shown that the Health or Life Exception prbhibi%:é
any constitutionally protected abortion. On its face, S.B. 1 allows abortion whéngfgi'
“yeasonable méd:icai judgment dictates that performing the abortion is necess\;argz'rz%
prevent any serious health risk to the pregnant woman or to save the ﬁregnz'i]ﬂ}:
woman's life.” Ind, Code § 16-34-2-1-(a)(1)(A)@). It defines & “serious health risk” gs
situstions where an issue “has complicated the mother’s medical condition and Ihg':-
cessitates an abortion to prevent death or a serious risk of substantial and irrét}éi':s"i'?-‘
ble phys1cal 1mpalrment of a major bodily function.” § 16-18-2-327.9.

i5. The statutory definition of “serious health risk” has presented 51gmﬂ-
cant challenges for physicians who have been in the incredibly unenviable polsﬂ:fohhbf
providjhg exigent obstetrical care in a politically charged environment and undér a
new sta;ltutory fegime that includes potential criminal liability and license re{ro:‘c‘:éﬁﬂoaﬁ'.'

17 Ay

Howevler, thls deﬁmtmn does not require physicians to wait until a woman 18

Vi
1
|
!
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clinically unstable to provide care. S.B.1’'s Health or Life Exception permits abortion L

! ' e
where the treating physician’s “reasonable medical judgment” is that a woman would )

PR Ty

face a serious risk within the meaning of 5.B. 1.

16. Plaintiffs understandably argue there could be situations in which a’

physician might want to perform an abortion that falls outside of the Health or Life

Exeeptipn. But they have not identified a specific situation in which the abortion o v

o el e

would both fall outside any of S.B. 1’s exceptions and be “necessary” to guard against
Lo a serious heali;h risk protected under Planned Parenthood. Tr. Vol. 1, 64:6-11 (Cald- - f !
well); see also Tr. Vol. 2, 13:23-24 (Mittal); Tr. Vol. 3, 18:18-20. e S

17 . Consider the conditions discussed at trial. Depending on a patient’s Slt-

uai:ion, hyperemesis gravidarum may be treated with dietary changes, ginger supple-

Tty

ments, or oral anti-nausea medications. Tr. Vol. 1, 25:1-14 (Caldwell). Defs."iE’xl.' ‘66

o (ACOG Practice Bulletin No. 189) at 6, 9-10. Preeclampsia can be treated W1thalnt;r‘1{ - ;.

Woee WA e

heparin medications, frequent blood tests, and/or expectant management. Tr.: Vclnl.)}i : 4
‘i % at 115:7-16 (Caldwell). Gestational diabetes may be treated with nutrition therapy, ? ,
‘i exer01se therapy, or medications. Id. at 32:12-16. However, some patients may - h :
quire more significant medical interventions, and if so, Indiana doctors are not lim- ‘ i

- i

L ited to these options if a woman's life is at risk or if she faces a serious health nsk
T | e
! “that has comphcated [her] medical condition and necessitates an abortion to prevent

l
343
death or a sermus risk of substantial and irreversible physical impairment of a maJor

f _
bodﬂy function.” Ind Code § 16-18-2-327.9. In these circumstances, doctors may pel-

o form abortions.

1
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f
18.  The only types of conditions that are categorically excluded under S.B.

1’s exceintions are mental and emotional conditions. Plaintiffs have presented com-
pelling <;evidence regarding the serious nature of mental illness for perinatal women,
but the;lr have not shown that these conditions constitute serious health risks impli-
cating 'a constitutionally protected abertion right as established by Planned

Parenthood or that abortion is a “necessary” treatment for mental and emotional con-

ditions.

1!9. Plaintiffs have not shown that there is a single mental health concern
that must be t;eated with abortion. Plaintiffs’ own witnesses explained that I;D.Eg.tgl
health conditions during pregnancy vary widely in kind and severity, Pls. ﬁx.:' 28
Mttal Dep.) 72:5-6, and can be treated in a variety of ways. See Pls.’ Ex. 23 (Ca'ldvlveil
Dép.) 1I40:17—141:16, 143:21-144:2 (explaining non-abortion treatments for meﬂi':gl
health concerns); Pls.’ Ex. 28 (Mittal Dep.) 173:15-17 (treatments 'for'certain‘ 1;1pti)lsfl
disorde'rs “can be provided with monitoring and vigilance around the emergéncé”&f
risk” toépregnant women). But Plaintiffs have not identified a specific scenario where
abortioﬁ would be nécessary to treat a serious mental health condition, i

20. Plaintifii's’ own expert testified that the treatment for acute meﬁil;:;.l
health concerns (like suicidal ideation) is “acute psychiatric treatment,” not aonrtic;;ﬁ:
Pls.’ E}[{ 98 (Mittal Dep.) 188:15-16. In her own clinical practice, Mii:tal “nevex pi'c])-
activelg:r recommends abortion as a treatment for mental health issues.” Tr. Volﬁé,

MY

38:8—9.’ Mittal “can’t be sure that [a] person’s [mental] health situation would Have

been di'ff'erent if she had had an abortion.” Tr. Vol. 2, 48:7-9 (Mittal).
!
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91.. Plaintiffs also argue that the exclusion of mental health from S.B. I's
deﬁnitiffm of “serious health risk” means that women will be unable to take certain
teratoge;nic medications. S.B. 1 does not categorically ban teratogenic medications for

pregnant women. Plaintiffs’ and Defendants’ experts agree that “scenarios are very
|
individualized and unique to a particular patient and their clinjcal context,” Tr. Vol.

2, 59:22-60:2 (Mittal); see also id. at 110:22-111:13 (Kheriaty) (discussing alterna-
tives to teratogenic medication); 158:12-25 (discussing treatment options other than

teratogenic medication and how to reduce risk from using teratogenic medications

during pregnancy). boeh
' 99, Plaintiffs presented significant compelling evidence regarding the state
of healthcare for women in Indiana. This evidence included concerning data abotis

healthcare deserts (women in a large swath of Indiana have no birthing care within

a thirty-minute drive) Pls.’ Ex. 170 IDOH Maternal Mortality Annual Repo;*t; af"i’é;
and the fear and! frustration Hoosier OBGYNs have expressed regarding S.B. !l’s'ii.ﬁj:i-
pacts on patieﬁt: care and their own abi]ity to practice medicine. Pls.” Ex.184 (WIFYI
Article) at 8-8; Tr. Vol. 1, 37:1-43:3 (Caldwell). Although compelling, the Court 1s not
taskedlwith determining the wisdom of S.B. 1. Rather, the Court limits its analysis
to whether S.B. 1 prevents patients from exercising a constitutional right to i)rolifégi‘:

themselves agéinst serious health risks by materially burdening access to abbrtic;ﬁé
| . ' ! I '..-.
necessary to address that risk. Plaintiffs have not shown that 8.B. 1 does so as to afiy
Jivid - : : . )6
individual patient or in any well-defined instance sufficient to support an as-applied
‘ : ' v
challenge.
! ¢ Y
|
I ! { I s "..Ui
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23, As part of their claim under Article 1, Section 1, Plaintiffs additionally
argue tihat S.B. 1's definition of “serious health risk” is “uncertain” or “vague” and
“chills” iaocess to abortion. (Pls. Br. at 23-24, Nov. 9, 2023); see also Tr. Vol. 1, 74:13—-
20 (Caldwell) (describing situations where it “wasn’t clear that [the patient] was ab-
solutely covered”); id. at 111:10-12 (Ralston) (“I find the language to be vague”). But

this argument is insufficient to enjoin enforcement of S.B. 1 for several reasons.

924, First, in the Amended Complaint, Plaintiffs did not bring a claim that

S.B. 1 violates the Due Course of Law Clause or notions of due process because of its
(O TE

vagueness. Plaintiffs only alleged a violation of Article 1, Section 1. (Amend. Compl.

| : W g
23-24), But Plaintiffs do not attempt to show how Article 1, Section 1 prcnhib'ii‘fisl

o . T
against laws that “chill” conduct.
. « F

95. Outside the First Amendment context, vagueness principles only Te-

. : . . ) . . o,
quire a statute to provide “fair warning’ as to what conduct will subject a person t

liability.” Karlin v. Foust, 188 F.3d 446, 458 (7th Cir. 1999); see Morales v. Rust, 228

N.E.8d 1025, '1049 (Ind. 2024). This means that a court need not “worr[y] abc%uf:fﬁé
f

. . ’ A4 [1tH
periphery” of a statute; it need only ask whether the statute has a ‘substantfal, un-

' S

derstandable core.” Trustees of Ind. Univ. v. Curry, 918 F.3d 537, 540 (7th Cir. 2019).
1 1 ol

One party’s “ancertain[ty]” about what a law means, even if there are multiple “f)e[r'-

missiblle readiﬁgs,” cannot make a law unconstitutionally vague if the courts can dis-

A R

cern ii:sk meaniﬁg. Pulsifer v. United States, 601 U.S. 124, 152 (2024).

r s . . R 8
96. S.B. I's text has a core. It prohibits abortion unless, in a doctor’s rea-

) . " . . vl
sonable medical judgment, a condition exists that has complicated the mother's

| . '
! Toooanan
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medical condition and necessitates an abortion to prevent death or a serious risk of
substantial and irreversible physical impairment of a major bodily function.” Ind.
Code 16-18-2-327.9; see § 16-34-2-1(a). Practitioners regularly use the “reasonable

medical judgment” standard. Tr. Vol. 1, 43:7-14 (Caldwell) (uses reasonable medical

judgment “every day”); id. at 111:19-20 (Ralston) (‘[Ejvery day I deal with doctors .

who :stre| using reasonable medical judgment”). And while Plaintiffs assert that it is
not always clear what meets the exception, that does not dembnstré.te a core is absent.
See Pla%med Parenthood of Ind. & Ky., Inc. v. Marion Cnty. Prosecutor, 7 F.4th 594,
604 (71-,1:1 Cir. 2021). b

27. Secondly, Plaintiffs have previously performed abortions under deiiifi—
tions similar to 8.B. 1’s life and health exception. S.B. 1's exception is borrowed fxl‘bgl
other statutes that predated its enactment. From 1998 to 2022, Indiana law plerﬁ'lii:;
ted abolrtions post-viability if, “in the attending physicians’ professional, n;edchal
]udgmen » the abortion was “necessary to prevent a substantial permanent:, n;npaﬁf-
ment of the life or physical health of the pregnant woman.” Ind. Code 16-34-2-1(3)(0)
(1993) Doctors, including a Plaintiff in this case, performed abortions undér tl'lét
standard Pls.’ Ex. 23 (Caldwell Dep.) 40:3-18; see also Tr. Vol. 1, 72:8-74:3 (Cald-
well). Slmﬂarly, prior to S.B. 1, Indiana prohibited “dismemberment abortmn[s] -
less reelsonable medical judgment dictates that performing the dismemberment a'bor-
tion is lht.acessalr}'/ to prevent any serious health risk to the mother or to save:th'e

mothers life.” Pub. L. 93-20 19, 2019 Ind. Acts p. 832. Doctors in Indiana have bér-

formed abortions under that exception too. See Tx. Vol. 1, 72:8-74:3 (Caldwell)
| co ED Y B
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2|8. Lastly, the record in this case demonstrates that medical professionals

have prioven themselves able to understand and apply the Health and Life Excep-
|

tion’s requirements. Since S.B. 1 took effect, Caldwell performed abortions for reasons

related to life and health. Pls.’ Ex. 23 (Caldwell Dep.) 114:3-115:5; 127:22-24; Tr.

Vol. 1, 50:15-18 (Caldwell). Indiana hospitals have developed guidance, procedures,

and ap;l)ropriate consultations to ensure that doctors can perform abortions permitted
by S.B.I 1. Tr. Vol. 1, 41:8-11 (Caldwell)(describing IU hospii:él review system); Tr
Vol. 2, 83 10 (Cox) (same); see also Defs, Exs, 139, 141, 142, 149 (documents explain-
ing hospltal pohc1es regarding S.B. 1). And in every situation in which Caldwell has
perfornl1ed an abortion permitted by S.B. 1, at least one other Maternal Feﬁal' Modi-
cine Splécialist'agreed it was appropriate. Tr. Vol. 1, 70:7-10, 71:13-16 (Cald\:';;elll).In

99. The Court acknowledges the Provider Plaintiffs’ concerns about apply-

' m'g the statute in the clinical setting and the apprehension 8.B. I's penalty prov:lsu;n

causes. The most significant challenge physicians seem to face in applying the Health

. "
or Life Exceptioﬁ of S.B. 1, is the legislation’s failure to account for the individual risk
toieranfce of physicians and patients, which would be a usual consideration in medical

decisio;l making. However, Plaintiffs provide no sufficiently specific clinical 91tuat13n
| o
for the Court to analyze. Indiana precedent further supports the conclusion tl:haf; ;i‘n
as-app1|1ed vagueness challenge pomtmg to hypothetical clinical s1tuat10ns “of \un-
known, umdentlﬁed patients with 1nsufﬁ01ent detail surrounding the cn'cumstaﬁ(;es

‘ [ |",\
and diagnoses will not support a conclusion that a statute is unduly vague ‘See
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Duncan v. State, 975 N.E.2d 838, 845 (Ind. Ct. App. 2012); Price v. State, 911 N.E.2d oy

716, 720 (Ind. Ct. App. 2009). P

|
30. Based upon the foregoing, the evidence presented does not support per-

manent injunctive relief as to Plaintiffs’ as-applied, Article 1, Section 1 challenge to

I
the Health or Life Exception.

III. dOUNT II—CONSTITUTIONALITY OF THE HOSPITAL REQUIRE- b ‘ *

MENT TMENAE

3 A. Article, Section 1 Material Burden Analysis ' 4
. ' AR
. 31. Plaintiffs’ second claim is that S.B. I's requirement that abortilong ld)éa o ; ,

performred in hospitals and ambulatory surgical centers violates Article 1, Section 1

by erect:ing barriers to abortion. (Amend. Compl. at ¥ 4).

| AT

} 3I2. Legislative enactment or government regulation is unconstitutiox;ql. ifit . ‘ :

. imposeg a material burden on a fundamental right that' constitutes a core constitu- :{ ;

E tional vialue. Clinic for Women v. Brizzi, 837 N.E.2d 972, 983 (Ind. 2006). ., g . “

. J " 33. Plaintiffs have not shown that the Hospital Requirement has “materi- E

; ally buiglden[ed] one of the core values which [the Constitution] embodies.” Price v. I: ;j

State, 622 N.E.2d 954, 960 (Ind. 1993). The Supreme Court has previously held thzﬂ;, | ' ’Jf ,

even if la broad right to abortion exists, that right is not materially burdened by a " i

;j' - state law that 'may édversely affect “some unknown number of women” by causing Ii

them f}(l) “(i) delay obtaining abortions, (ii) travel to other states to obtain abd}ﬁéri;iSi ' {I‘t 1

; (111} carlry pregnancies to term, or (iv) seek alternatives to legal abortions.” Briﬁéi, 8|3‘7 b ‘

N.E. 2d at 981; see also State v. Economic Freedom Fund, 959 N.E.2d 794, 807 (Ind. ‘: f

’l | 2011) (add.ltlonal costs did not create a substantial obstacle to “engag[ing] in pohtmal f i

! . T ?_,'_'7 :.
e o - 45 A
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expressi;on”). Consistent with Supreme Court precedent, the Court concludes that in-

creased jcost of care or travel on an unknown or hypothetical patient does not consti-

tute a nfnaterial burden on seeking abortion care. See Brizzi, 837 N.E.2d at 981,
|

34. To succeed on their facial challenge, Plaintiffs must prove there is no '

|
instance in which the Hospital Requirement is constitutional. In other words, Plain-
tiffs mu'lst show that in every instance, the Hospital Requirement materially burdens

f ' .
the core constitutional right of women to seek abortion when it is necessary to prevent

death olr a serious health risk. Planned Parenth:ood, 211 N.E.3d at 966. Plaintiffs
Tk ta
aclmowledge that women who have a variety of medical complications could requu'e

hospxtal—based care. Caldwell Dep. 51:14-19. Plaintiffs also acknowledge there 'are
women :who categorically cannot “safely access abortion care in the outpaﬁeht set-
ting” Tr. Vol. 1, 56:21-22 (Caldwell); see also id. at 53:6-10, 56:25-58:2 (Caldwell)
(any abortlon requu'mg sedation should be performed in a hospital). The recor(i (i:(;ﬁ-
tailns e‘;idence of many classes of patients for whom the Hospital Requirement dde"é
not matena].ly burden their right to seek abortion and accordingly a facial challenge
is defeated. Lt
3|5 As to their as-applied Article 1, Section 1 challenge t!,o the Hos;')i%al"R%r:
qujremént, Plaintiffs have not shown that the Hospital Requiremeni; has pre%rent{gi'i'
or mate:ria]ly burdened any woman, or class of women, in obtaining an abortion neé—

' ' ! . . PRI
essary to save her life or protect her from a serious health risk. See Planned

Pa}entl"zood, 911 N.E.3d at 9786.
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36. Material burden analysis does not involve weighing nor is it influenced

by the s:ocial utility of the state action at issue, City Chapel Evangelical Free, Inc. v.
I

City of South Bend, 744 N.E.2d 443, 447 (Ind. 2001)(citing Price, 622 N.E.2d at 960).

We look only at the magnitude of the impairment. If the right, as impaired, would no

longer s!erve the purpose for which it was designed, it has been materially impaired..

Brizzi, 837 N.E.24 at 983.

87. Here, the core constitutional value at stake under our Article 1, Section

1 analysis, is a woman's ability to access an abortion when she faces death or a serious
health risk. The Hospital Requirement is constitutionally impermissible if it imposes

a material burden on a woman’s ability to do so. Plaintiffs allege increased costs and
travel arssociatéd with the Hospital Requirement create substantial barrier to)coria;%-
tutlziona}ly prottlaéted abortion access for women facing sericus health risks. l P
§8. The evidence does noi; support this contention. As mentioned, the Cotrt

has no well-defined class of women or clinical circumstances to consider, but even

|
. T . . LI
with th!at limitation, the evidence demonstrates that many women receiving abortion
t ;

care w}:nen the)‘r are seriously ill or at risk of becoming seriously ill will ]jkely';"‘b; re-

I D

ceiving in-hosﬁital care irrespective of the Hospital Requirement. Many of the seri-

. . .t
ous diseases caused by pregnancy present mid or late-term when abortion care be-

Sy b,

comes more invasive and complex. Requiring a procedure to occur at a medical facil-
|

ity! where it would be likely to occur absent the legislation is not substantial obstacle.

.'39. The record shows that the Hospital Requirement clearly increases the

cost, and the pbtential travel required for abortion care, Tr. Vol. 1, 186':14:55
|

KRR
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(Dockray). But that is not enough to show that the Hospital Requirement is imper-

N s .
missibly burdensome to a core constitutional value. Even assuming all women seek-

|
ing abox;-tion care will face economic hardship in doing so, a law does not violate the

|
Constitution solely because it directly or indirectly results in economic hardship.

Brizzi, 837 N.E.2d at 981.

B. Rational Basis Analysis as to Rape, Incest, & Lethal Fetal Anomaly

t

Hospital Requirement

| a3t

: I
om-

40. 8.B. 1 also allows abortion in cases of rape, incest, and lethal fetalj
alies. Pliaintiffs do not assert there is a stand-alone constitutional right to ab'()lrrfic.)éﬁ;%:ﬁ
those situations and none was identified by the Indiana Supreme Court in Plannleld
Pa'renthliood. As such, the legislature may limit these procedures in any fashion t}h:-gt

15 ratioﬁally related to a legitimate governmental purpose. See Hewkins v. State, 973

N.E.2d 619, 622 (Ind. Ct. App. 2012).

! : vl
41. The HoISpital Requirement is not arbitrary and bears a rational relation-

: i

ship to the legitimate governmental objectives of protecting maternal health and pre-
F L

serving fetal life. As mentioned above, Plaintiffs concede many women have health

coﬁditi(')ns and complications that necessitate hospital-based abortion care and that

- . . : z- .l '.:El':
there are women who cannot “safely access abortion care in the outpatient setting’

due to complications. Tr. Vol. 1, 56:21-22; 51:14—19 (Caldwell). It is likely that m'an'y

| | ' AN A
of the llégal abortions sought under S.B. 1's exceptions will be in these higher risk

sithatiqns in which hospital-based care is necessary.
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49. It is reasonable to require women seeking abortions for lethal fetal

anomal‘i,es to do so at & hospital because those procedures are often done at a higher
|

gestatic%nal age and carry a greater risk for complications. Tr. Vol. 3, 37:1-8 (Wub-

benhorét). Hospitals are prepared to provide the counseling and bereavement care
I ) .

some women desire when undergoing an abortion procedure because of a lethal fetal

anomaly. Id. at 37:8-12 (Wubbenhorst). It is also reasonable to require abortions in
\ .

instances of rape and incest totake place in a hospital because hospitals have spe-
cially trained staff members who can investigate the circumstances leading to the

:! 1 . : R L
abortion and help women avoid potentially abusive situations. Id. at 88:7-11 (Wub-
be'nhorg,t). pher

i : -
43. Finally, as this Court has previously observed, it is rational for the Iléi,'lg-

islature to require abortions to be performed in hospitals and ambulatory sin:gmfe\l
" " the - ¢! Bel
centers!because the Indiana Department of Health must separately monitor and in-

spect Indiana abortion clinics. Order at 12-13 (Sept. 22, 2022), Ending this increased

burden'on the State (of “maintaining a separate licensing and inspection regiine;’j]'i:é

“a legitimate and reasonable rationale” for the Hospital Requirement. Id. at 13. h=

—-

44. For all these reasons, the Hospital Requirement survives the Ieiss oxact-

ing scr{itiny of rational basis review.
I CONCLUSION

I . T Ty
45. To summarize, Plaintiffs have not shown a that S.B. 1 materially bu’%—]

| : . . ol on-
dens the rights of any specific patient or well-defined class of patients to access con-

: . . . . s dsel
stitutionally pfotectled abortion care. Significant and compelling evidence regér&nﬁg




’ C I TH

the policy implications of 8.B. 1—and its effect on medical professionals in particu-

]
T

lar—wa:s presented. However, the Court cannot substitute its own policy preferences

for that:of the Indiana General Assembly and the Court limits its examination to the

General Assembly’s constitutional authority post-Planned Parenthood. Plaintiffs

have not shown an instance where an abortion.is necessary to treat a serious health

risk but would also fall outside of the Health and Life Exception. Additionally, Plain-
|
tiffs have not demonstrated that the Hospital Requirement is materially burdensome

to constitutionally protected abortion access, nor that it fails rational basis review as
!

| ! . Lo

to statutorily authorized (but not constitutionally protected) abortions. :
IT IS THEREFORE ORDERED that Plaintiffs’ motion for permanent m;tir{::-
po.che

: I
tion is DENIED and judgment is entered for Defendants.

Dated: | 7/ /I’/’/ Loy Z(Z

Hon. Kelsey B. Hanlon, Special Judge

Monroe Circuit Court
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