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IN THE
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

JOHN P. SCHMITZ, ANNA SVEC,

GOLDA BAU, and JUAN RAMOS,
Plaintiffs,

Case No. 1:19-cv-03314-TWP-MPB

V.

)

)

)

)

)

)
MARION COUNTY BOARD OF )
ELECTIONS, CONNIE LAWSON, and )
MYLA ELDRIDGE, )
Defendants. )

PLAINTIFFS’ EMERGENCY

MOTION FOR A PRELIMINARY INJUNCTION

Plaintiffs seek targeted emergency relief for the November 2019 municipal election for the
office of Mayor of Indianapolis to permit the name of John P. Schmitz (“Schmitz”), a candidate
independent from any political party, to appear on the ballot. Ballots are expected to be printed on
or before August 23, and that is the nature of the emergency.

Schmitz collected more than the requisite number of signatures of voters registered to vote
in Marion County by the July 1, 2019, deadline. The Marion County Election Board (“Board”)
voted 3-0 to disallow the signatures of One Thousand One Hundred Fifteen (1,115) registered
voters because the address given by each of those voters did not match the address the voter gave at
the time she or he registered to vote. That each of these voters was registered to vote in Marion
County at the time she or he signed the petition is undisputed. The Board based its decision on one
(1) section of L.C. § 3-8-6-1, ef seq., Indiana’s statute for “Nomination by Petition for Independent
or Minor Party Political Candidates,” I.C. § 3-8-6-6. However, the form for the petition is issued

by the Indiana Secretary of State, and is titled “Petition of Nomination for City or Town Office in
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2019." Denominated as “State Form 49024 (R6/6-18)” (CAN-44), instructions on that form
state, in relevant part, that each “of the undersigned represents that ... the individual resides at the
address after the individual’s signature...” Two other sections of the statute require that a voter
who signs the petition list the address at which the voter resides at the time of signing the
petition. L.C. §§ 3-8-6-2 and 3-8-6-8. Under Federal law, Marion County’s Board of Elections
and the individual defendants are required to update voters registration lists. 52 U.S.C. §§ 20507
and 21083(a)(2)(A).

As Plaintiffs explain in the corresponding Memorandum of Law, the ambiguous and
contradictory Indiana statutes place an unconstitutional impediment and burden on the
fundamental right to vote, and the statutes serve no purpose. That the One Thousand One
Hundred Fifteen (1,115) signatures are of Marion County registered voters not only is
undisputed, but the means by which the address of an individual was determined to be “wrong”
was by means of checking the list of registered voters. Rather than allow one (1) statute section
to outweigh two (2) other sections of the same statute as well as the instructions on the State-
issued form, Plaintiffs respectfully request the Court grant the following preliminary injunctive
relief for the 2019 November municipal election for Mayor of the City of Indianapolis:

1. On or before August 23, 2019, order Defendants to allow all of the One Thousand One
Hundred Fifteen (1,115) signatures, including those of Plaintiff voters, to be counted for
purposes of the petitions submitted by Plaintiff Schmitz on July 1, 2019.

2. Require Defendants to list John P. Schmitz as a candidate for Mayor of Indianapolis
on the November, 2019, ballot.

Date: August 9, 2019 Respectfully submitted,
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/s Mark Small.

Mark Small.

Attorney Number 14656-49

PO Box 20612

815 East 63" Place, Suite 101
Indianapolis, Indiana 46220
Telephone: (317) 252-4800

E-mail: marksmall2001@yahoo.com

Certificate of Service
I hereby certify that on the 12" day of August, 2019, a copy of the foregoing Emergency
Motion for a Preliminary Injunction was served upon all counsel of record through the EM/ECF
electronic filing system.

/s Mark Small.
Mark Small.
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Petition Carrier Certification
individual whose signature appears on this page is ineligible to sign this petition or did not praperly complete and sign this page.

| affirm under the penalties for perjury that | have no reason to believe that any

20
DATE SIGNED BY CARRIER fmonth, 4, year

CARRIER'S SIGNATURE CARRIER'S PRINTED NAME CARRIER'S DATE OF BIRTH rm;m. day, year)

CARRIER'S FULL ADDRESS, INCLUDING ZIP CODE (number and sireel, cdy, stats, and ZIP cods)

EXHIBIT 1
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31
(Complete if petition includes signatures from individuals
County Voter Registration Office Certification in a second county. Otherwise, leave blank.)
County Voter Registration Office Certification
. Number of Valid ) Number of Valid

County: Signatures: County: | Signatures:
I certify that, in accordance with IC 3-8-6-10(c), | have reviewed the registration records of the petitionerson | | certify that, in accordance with IC 3-8-6-10(c), | have reviewed the registration records of the petitioners on
this pefition and certify the above number to be registered voters of this County. this petition and cerify the above number to be registered voters of this County.

Witness my/our hand and seal this Witness my/our hand and seal this

day of day of

. 2019, at

, 2019, at

Indiana. , Indiana,

Signature 1 [ Clerk of the Circuit Court or Signature 1

] Member of the Board of Registration

[ Clerk of the Circuit Court or
L[] Member of the Board of Registration

Signature 2 Signaturs 2

[ Member of the Board of Registration

[ Member of the Board of Registration

Affidavit of Assistance Provided to Petitioner(s,

| affirm under the penalties for perjury that | assisted the following petitioners, due to disability,

Names of Petitioners Assisted by me:

20

DATE ASSISTANCE PROVIDED (month, day, year)

inwriting the petitioner's signature, printed name, and residence address on this petition:

ASSISTER'S SIGNATURE ASSISTER’S PRINTED NAME ASSISTER'S ADDRESS (number and street, city, state, and 2P code)




Case 1:19-cv-03314-TWP-MPB  Document 10-2  Filed 08/12/19 Page 1 of 2 PagelD #:
32

DECLARATION OF JOHN P. SCHMITZ

Comes now the Affiant and, under the penalties for perjury, deposes and states as follows,
that:

I. My name is John P. Schmitz, I am a Plaintiff in Schmitz, et al v Marion County Board
of Elections, et al, pending before the United States District Court for the Southern District of
Indianapolis, [ am over cighteen (18) years of age, am otherwise competent to testify and, unless
indicated otherwise, the information contained in this affidavit is based upon my personal
knowledge.

2. Iam seeking to be on the November 2019 ballot as an independent candidate for
Mayor of Indianapolis and, pursuant to 1.C. § 3-8-6-1, ef seq., Indiana’s statute for “Nomination
by Petition for Independent or Minor Party Political Candidates,” sought voters to sign a petition
for my candidacy.

3. The petition that [ and others who have volunteered to help me in my campaign used
“Petition of Nomination for City or Town Office in 2019" denominated as “State Form 49024
(R6/6-18" issued by the Office of the Secretary of State of Indiana, and we followed the
instructions on the form.

4. The number of voters signatures I was required to obtain was Six Thousand One
Hundred Six (6,106), and I submitted, on or before the Julyl, 2019, deadline, Eight Hundred
Fifty-One original sheets of the form petition, issued by the Office of the Secretary of State of
Indiana, on which were a total, as noted by the Marion County Election Board (“Board”) on July
30, 2019, of Eight Thousand Two Hundred Ninety-Five (8,295) signatures.

5. Of those signatures, according to my understanding, One Thousand One Hundred

EXHIBIT 2
Page 1 of 2
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Fifteen (1,115) signatures were disallowed because the address listed by the voter on the form did
not match the address the voter gave when the voter registered to vote,

6. I filed a challenge of that decision and that challenge was heard by the Marion County
Board of Elections on July 30, 2019.

7. It was my belief, after the Board voted 3-0 to disallow One Thousand One Hundred
Fifteen (1,115) signatures, was based on the address listed by the voter on the form did not match
the address the voter gave when the voter registered to vote.

8. Every person who signed the petition, including Plaintiffs Anna Svec, Golda Bau and
Juan Rameos, as [ understood the Board’s decision, was determined to be registered to vote in
Marion County.

AND FURTHER THE AFFIANT SAYETH NOT.

T affirm under the penalties for pexjﬁitwgng representations are true.
Date: August 11, 2019 /
JOHN P. @mr.rz

Pagc 2 of 2
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DECLARATION OF MARILYN PENNY BIGELOW
Comes now the Declarant and, under the penalties for perjury, deposes and states as
follows, that: -0
1. My name is Marilyn Penny Bigelow, I am campaign chairperson for-John P, Schmitz
{“Schmitz”) for Mayor, I am over sighteen {18) years of age, T am otherwise competent to testify

and, unless indicated otherwise, the information contained in this affidavit is based upon my
personal knowledge.

2. Ihelped to gather signatures of registered voters, pursuant to 1.C. § 3-8-6-1, et seq.,
Indiana’s statute for “Nomination by Petition for Independent or Minor Party Political
Candidates,” to meet the requirements for Schmitz to be on the 2019 ballot for the Office of
Mayor of Indianapolis. - . .- .-

3. The petition that I and others in the campaign used was “Petition of Nomination for
City or Town Office in 2019" denominated as “State Form 49024 (R6/6-18" (CAN-44) issued by
the Office of the Secretary of State of Indiana, and we followed the instructions on the form.

4. The number of voters’ signatures Schmitz was required to obtain was Six Thousand
One Hundred Six (6,106), and we submitted, on or before the July 1, 2019, deadline, Eight
Hundred Fifty-One (851} original sheets of the CAN-44 form petition, issued by the Office of the
Secretary of State of Indiana, on which were a total, as noted by the Marion County Election
Board (“Board”) on July 30, 2019, of Eight Thousand Two Hundred Ninety-Five (8,295)
signatures.

5. 0f {hose signatures, according to my undersianding, One Thousand One Hundred

Fifteen (1,115) signatures were disallowed because the address listed by the voter on the form did

Page 1 of 2 EXHIBIT 3
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not match the address the voter gave when the voter registered to vote, -

6. Schmitz’s challenge of that decision was heard by the Marion County Board of
Elections on July 30, 2019, and I was present for that hearing,

7. It was my belief that the Board voted 3-0 to disallow One Thousand One Hundred
Fifieen (1,115) signatures, based ot the address listed by the voter on the CAN-44 form did not -
match the address the voter gave when the voterregistered to vote.

8. Every one of the One Thousand One Hundred Fifteen (1,115) persons who signed the -
petition, as T understood the Board’s decision, was acknowledged by the Board to be registered to
vote in Marion County.

" AND FURTHER THE DECLARANT SAYETH NOT.
1 affirm under the penalties for perjury that the forcgi)ing representations are true.

Date: August 9, 2619 ‘

MARH.,&'h%PENm BiGELESw
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