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PURPOSE OF BRIEFAND INTRODUCTION

This case comes in the wake of the United States Supreme Court’s decision Moore v

Harper No 21 1271 2023 U S LEXIS 2787 (U S Jun 27 2023) and presents a unique

opportunity for this Court to demonstrate judicial restraint while renewing Kentucky’s districting

plans In Rucho 1/ Common Cause, the United States Supreme Court found that “partisan "I
E

gerrymandering claims present political questions beyond the reach of the federal courts ” 139 E
D
U

S Ct 2484 2506 07 (2019) The Rucho court described what the appellees sought in that case as 3

“an unprecedented expansion ofJudicial power ” Id at 2507 It opined

We have never struck down a partisan gerrymander as unconstitutional—despite

various requests over the past 45 years The expansion ofjudicial authority would

not be into Just any area ofcontroversy, but into one ofthe most intensely partisan

aspects of American political life That intervention would be unlimited in scope

and duration—it would recur over and over again around the country With eachnew

round of districting, for state as well as federal representatives Consideration of

the impact oftoday’s ruling on democratic principles cannot ignore the efi‘ect ofthe

unelected and politically unaccountable branch of the Federal Government

assuming such an extraordinary and unprecedented role

Id Just as the Rucho court refiised to make a ruling that would expand the Judiciary’s role to

determine ‘when political gerrymandering has gone too far,” 1d at 2488, thereby making itselfthe

arbiter ofpartisanship and inviting case atter case on the issue, so should this Court refuse as well

The Kentucky Supreme Court has never taken on that role and should not do so now

ARGUMENT

I MOORE V WEB DID NOT CREATE A SUPER REVIEW POWER FOR STATE COURTS

SUCH THAT THE STATE COURTS COULD CREATE ORADOPT STANDARDS OUTSIDE THE

LAW To APPLY10 THE REDISTRICTING PLAN

The recent United States Supreme Court decision Moore v Harper is instructive in a,

determining this Court’s proper and limited role in the analysis of the instant case In that case, E
o

“[s]everal groups of plaintifi's challenged North Carolina’s congressional districting map as an E

1
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impermissible partisan gerrymander Moore 2023 U S LEXIS 2787 at ”f10 The Court found

that when state legislatures prescribe the rules concerning federal elections such as they do in

redistricting, they remain subject to the ordinary exercise of state judicial review Id at *51

In so doing, the United State Supreme Court reafiirmed traditional judicial review principles

and was careful to point out howJudicial review ofredistricting plans should be based on ordinary E

principles, not new or novel ones The Court used the term “ordinary” again and again to g

emphasize that it was merely allowing normal judicial rev1ew principles to apply. to state courts 5

when deciding cases implicating the Elections Clause, and was not ass1guing any particular or

extraordinary power to review See, eg , Moore, 2023 U S LEXIS 2787 at *30 (finding that the

“Elections Clause does not insulate state legislatures from the ordinary exercise of state judicial

review ”) (emphasis added), *40 (finding that “the exercise ofsuch authority in the context ofthe

Elections Clause is subject to the ordinary constraints on lawmakmg in the state constitution ”)

(emphasis added), *46-47 (referencmg the conclusion “that the Elections Clause does not exempt

state legislatures fiom the ordinary constraints imposed by state law”) (emphasis added) *48-49

(discussmg whether another court “exceeded the bounds of ordinary judicial review to an extent

that its interpretation violated the Electors Clause”) (emphasis added), *49 50 (holding that “state

courts may not transgress the ordinary bounds ofjudicial review”) (emphasrs added), *51 (finding

that “state courts may not so exceed the bounds ofordinaryJudicial review as to unconstitutionally

intrude upon the role specifically reserved to state legislatures”) (emphasis added)

Indeed, the Court was quick to point out that “state courts do not have free rein ” Moore,

2023 US LEGS 2787 at *46 “[T]he Electrons Clause expressly vests power to carry out its a

provisions 111 ‘the Legislature’ of each State, a deliberate choice that this Court must respect ” Id g

at *4? The Court held specifically “that state courts may not transgress the ordinary bounds of :3:

2
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judicial renew such that they arrogate to themselves the power vested in state legislatures to

regulate federal elections ” Id at *49 50 Andwhile the court fell short ofadopting a test by which

state court interpretations of state law can be measured in cases implicating the Elections Clause,

it was adamant that it did not want state courts talqng on the role of state legislatures Id at *49

Moore established that ordinary judicial review by state courts of state electron laws, &

including districting plans, is permissible, but extraordinary review is not Conjuring newfangled g

or novel limits on the state legislature may constitute the exercise of judicial action that would g

offend Moore The Court’s use ofthe term “ordinary” Six times indicates the Court’s intention to

allow merely typical judicial review in this context, and not to create unlimitedjudicial review for

state courts where courts are free to create and adopt tests and standards for rev16w of elections

laws divorced from well established principles and established jurisprudence in that state To do

so would be outside the bounds of“ordinary judicial review” and prohibited by the United States

Supreme Court’s ruling in Moore

g

3
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II KENTUCKY DOES NOT RECOGNIZE A CLAIM FOR PARTISAN GERRYMANDERING, AND

TO CREATE SUCH A CLAIM NOW WOULD BE AN UNPRECEDENTED, EXTRAORDINARY

EXPANSION on POWER.

In the instant case, Appellants seek to establish a new claim in Kentucky a claim for

partisan gerrymandering This is a novel and newfangled argument that has no basis in exrsting

and well established jurisprudence in this state Appellants do so by arguing that Kentucky 8 u.
a

Constitution prohibits partisan gerrymandering specifically, the “free and equal” clause, the E
D
9

equal protection clauses, the freedom of speech and assembly clauses, the clause prohibiting E

absolute and arbitrary power, and the section related to how counties can be split in districts See

generally BriefofAppellants (Jun 26, 2023) Yet none ofthese constitutional provisions are new,

nor have there been any recent novel interpretations ofthese prov1s10ns to districtng plans In fact,

the Jurisprudence on this issue is that partisan gerrymandering does not offend the tenets or

principles ofthe Kentucky Constitution

the mere fact that a particular apportionment scheme makes it more ditficult for a

particular group in a particular district to elect the representatives ofits choice does

not render that scheme constitutionally infirm Unconstitutional discrimination in

reapportionment occurs onlywhen the electoral system is arranged in a manner that

will consistently degrade a voter’s or group of voters’ influence on the political

proceSs as a whole Dams v Bandemer 478 U S 109 131 133 106 S Ct 2797

2810 92 L Ed 2d 85 (1986) (plurality opinion)

Jensen v Ky State3d ofElections 959 S W 2d 771 776 (Ky 1997) And federal law has reached

the same conclusion

while it is illegal for ajurisdiction to depart fiom the one person, one vote rule, or

to engage in racial discrimination in districting, “a jurisdiction may engage in

constitutional political gerrymandering ” Hunt v Cromartze, 526 U S 541, 551

(1999) (citing Bush v Vera 517 U S 952 968 (1996) Show v Hunt 517 U S

899 905 (1996) (Shaw II) Millerv Johnson 515 U S 900 916 (1995) Shaw 1,
509 U S at 646) See also Gafi'ney v Cummings 412 U S 735 753 (1973)
(recognizmg that “[p]olitics and political considerations are inseparable from '6
districting and apportionment”) E

Rucho 139 s Ct at 2497 (internal citations truncated) 1’-

4
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Appellants ask this Court to deny the clear jurisprudence on this issue, and to reinterpret

the Kentucky Constitution in order to create a novel claim for partisan gerrymandering This

“constrtutionalizmg” of issues best Suited for resolution by the legislature is an enterprise fraught

Wlth danger As the former Supreme Court Justice White once remarked in regards to the Federal

Constitution, “decisions that findm the Constitution principles or values that cannot fairly be read h

into that document usurp the people’s authority, for such decisions represent ch01ces that the 2

people have never made and that they cannot disavow through corrective legislation ” Hamburg}: E

v Am Coll ofObstetnctans & Gynecologists 476 U S 747 787 (1986) (White J dissenting)

Such an interpretation would be extraordinary, and outside the bounds of the Supreme Court’s

clear intention 1n Moore that any judicial review of elections regulations must be “ordinary” and

not arrogate the power vested in State legislatures in Article I, Section 4, of the Federal

Constitution Moore, *49 50

Appellants essentially seek to task this Court with determining how much representation

particular political parties deserve, presumably based on the votes of their supporters, and to

determine a districting plan to achieve that end But the drawing of legislative districts is a role

reserved exclusively for the state legislature U S CONST art 1, § 4 See also Arizona! v Inter

Tnbal Conner! ofAna, Inc , 570 U S 1, 8 (2013) And this Court IS not equipped to apportion

political power as a matter of fairness “There is a difl'erence between what is perceived to be

unfair and what is unconstitutional” and this Court’s “only role” is to determine what is

unconstitutional Jensen 959 S W 2d at 776 As the United States Supreme Court determined in

Rucho when addressing whether federal courts could take up the issue ofpartisan gerrymandering, c

There are no legal standards discernible in the [Federal] Constitution for making g

suchjudgments, let alone lim1ted and precise standards that are clear, manageable, g
and politically netitral Anyjudicial decision on what is “fair” in this context would 3

5
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be an ‘fimmoored determination” of the sort characteristic of a political question

beyond the competence ofthe federal courts

Rucho 139 S Ct at 2500

Parusan genymandenng, and the cries of unfairness that come with it, are not new The

practice was known in the colonies before Amencan was an independent nation, and there were

accusations ofit in the very first congressional elections Rucho, 139 S Ct. at 2494 Yet throughout E

the many cycles of redistricting m Kentucky’s history, this Court has never interpreted the 5

Kentucky Constitution in such a way as to prohibit the practice Excessive partisanship in E

districtmg may lead to results that seem unjust, but not constitutionally so Not every slight has a

judicial solution This Court is not well suited to reallocate pohtrcal power between political

parties with no plausible grant of authority in the Constitution and no legal standards to limit and

direct its decisxons This Court is only authorized to determine legality, and the Kentucky

Constitution does not require proportional representation for political parties To interpret the

Constitution otherwise would be an extraordinary rev1ew ofthe text that inappropriately expands

the judiciary’s role in the elections process contrary to the United States Supreme Court’s recent

holding in Moore

CONCLUSION

For the reasons stated, thejudgment ofthe Franklin Circuit Court should be affirmed

g

6



KentuckyCourt ofClerk,Kelly L. SupremeStephens,07/13/202322-SC-0522Tendered

submitted,Respectfully

MetcalfMark H.

Garrard County Attorney

Public Square7

40444KentuckyLancaster,

(859) 792-2331

mmetcalf@prosecutors.ky.gov

BRIEF

Charlotte DavisM.

Legal FoundationPublic Interest
AMICUS

SuiteStreet, 700West107 S.

VirginiaAlexandria, 22314

Phone: (703) 745-5870

cdavis@publicinterestlegal.org

000010

of
000009

7



Tendered 22-80 0522 07/13/2023 Kelty L Stephens Clerk Supreme Court of Kentucky

WORD COUNT CERTIFICATE

This document complies with the word limit ofRAP 34(B)(4) because, excludmg the parts

of the document exempted by RAP 15(E), it contains 1,812 words according to the count of

Microsoft Word software

‘fi

/s/MarkH Metcalf E

8
Q
2
<1

8


