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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

STATE OF NEW YORK, et al.,
Plaintiffs,
V.
C.A. No. 1:25-cv-00039
DONALD TRUMP, IN HIS OFFICIAL CAPACITY
AS PRESIDENT OF THE UNITED STATES, et al.,

Defendants.

PLAINTIFF STATES’ RESPONSE TO DEFENDANTS’
MOTION FOR STAY PENDING APPEAL

Defendants are not entitled to the “extraordinary remedy,” Nken v. Holder, 556 U.S. 418,
428 (2009), of a stay pending appeal of the brief temporary restraining order (“TRO”) entered by
the Court on January 31, nor of any subsequent order entered by the Court. Defendants put in place
blanket “freezes” on billions of dollars in federal funds that imposed severe and substantial costs
on Plaintiff States. This Court balanced the equities and concluded that a TRO was warranted, and
has granted one extension for good cause. Feb. 6, 2025 Minute Order. The Court has established
an expeditious schedule that will permit it to resolve Plaintiff States’ pending motion for a
preliminary injunction, ECF No. 67, within less than two weeks. And the Court’s orders do not
block defendants from exercising their discretion to halt the disbursement of federal funds based
on specific applicable statutes, regulations, and grant terms. See ECF 50 (“TRO”) at 12. The Court
should thus deny defendants’ motion for a stay, both because the First Circuit lacks appellate
jurisdiction over defendants’ putative appeal and because defendants are not entitled to such a stay
on the merits.

1. First, defendants’ putative appeal from the Court’s TRO is improper, and there is

1
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thus no basis for a stay pending appeal. “[T]he grant of a TRO generally is not appealable.”
Almeida-Leon v. WM Cap. Mgmt., Inc., No. 20-2089, 2024 WL 2904077, at *4 (1st Cir. June 10,
2024); accord Calvary Chapel of Bangor v. Mills, 984 F.3d 21, 27 (1st Cir. 2020). Although there
is an exception to that rule where a TRO is “an injunction masquerading as a TRO,” Almeida-
Leon, 2024 WL 2904077, at *4, that is not the case here. Rather, this Court entered a TRO less
than 14 days ago—on January 31—and promptly entered an expedited briefing schedule on
Plaintiff States’ motion for a preliminary injunction, under which that motion will be fully briefed
by Friday, February 14, with a hearing scheduled for Friday, February 21. Feb. 3, 2025, Minute
Order. Consistent with Rule 65(b)(2), this Court also expressly found that good cause warranted
one short extension of the TRO while the parties briefed the preliminary-injunction motion,
explaining that “the complexity of the issues involved, the number of parties, and the need to
maintain the status quo” warranted such an extension “while this matter is being expeditiously
litigated.” Feb. 6, 2025, Minute Order.

The record thus establishes that the TRO is a “temporary and short” order imposed while
a request for preliminary relief is briefed, and not in any way “an injunction masquerading as a
TRO.” Almeida-Leon, 2024 WL 2904077, at *4. And the TRO’s express purpose is to “maintain
the status quo while this matter is expeditiously litigated,” Feb. 6, 2025, Minute Order, not to
impose durable relief in the form of an injunction. As the First Circuit has explained, a TRO entered
under such circumstances, in compliance with Rule 65(b)(2) and entered to permit the court to
resolve a pending motion for a preliminary injunction, is not appealable. See Almeida-Leon, 2024
WL 2904077, at *5 (finding no appellate jurisdiction over such a TRO); compare, e.g., Societe
Generale de Surveillance, S.A. v. Raytheon Eur. Mgmt. & Sys. Co., 643 F.2d 863, 865 n.2 (1st Cir.

1981) (finding appellate jurisdiction in appeal from TRO in place “for more than a year”). Because
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the First Circuit lacks jurisdiction over defendants’ putative appeal, there is no basis for a stay of
this Court’s orders pending appeal. Cf., e.g., Office of Personnel Mgmt. v. Am. Fed'n of Govt
Employees, AFL-CIO, 473 U.S. 1301, 1306 (1985) (Burger, C.J., in chambers) (“[S]ince the Court
of Appeals was without jurisdiction over the appeal from the District Court’s order denying the
temporary restraining order, the motions panel was necessarily without authority to grant such a
stay.”).

2. Second, defendants have not shown they are entitled to a stay pending appeal. A
court considering a request for a stay pending appeal must consider “(1) whether the stay applicant
has made a strong showing that it is likely to succeed on the merits; (2) whether the applicant will
be irreparably injured absent a stay; (3) whether issuance of the stay will substantially injure the
other parties interested in the proceeding; and (4) where the public interest lies.” Bos. Parent Coal.
for Acad. Excellence Corp. v. Sch. Comm. of City of Bos., 996 F.3d 37, 44 (1st Cir. 2021). Here,
even setting aside appellate jurisdiction, defendants are not likely to succeed on the merits and will
not be irreparably injured absent a stay. For those reasons, among others, the Court should deny
the stay motion.

First, defendants are not likely to succeed on the merits. As the Court explained in entering
the TRO, defendants “unilaterally suspend[ed] the payment of federal funds to the States and
others” irrespective of “the authorizing or appropriating statute, the regulatory regime, or the terms
of the grant itself,” even in the face of federal statutes expressly directing defendants “to provide
funding to States based on stated statutory facts.” TRO at 5. No federal law authorized defendants
to take that action. See In re Aiken Cnty., 725 F.3d 255, 261 n.1 (D.C. Cir. 2013) (federal agencies
do not have “unilateral authority to refuse to spend [federal] funds™). Defendants renew their

argument that the case is moot, ECF No. 100 (“Mot.”) at 2, but the Court correctly rejected that
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argument, TRO at 10-11, and defendants’ subsequent conduct—including conduct postdating the
entry of the TRO—further confirms that many defendants have continued to enforce categorical
funding freezes even with the TRO in place, and thus are extremely likely to reimpose more
categorical funding freezes if the TRO is stayed, ECF No. 67 at 38-39.

Defendants erroneously contend that the Court’s orders—specifically, its February 10,
2025, order—"“intrude on [their] lawful authorities” by prohibiting them from “implementing
funding pauses ‘on the basis of the[ir] applicable statutes, regulations, and terms.’” Mot. 2. That
contention misreads this Court’s orders. As defendants acknowledge, the TRO expressly permits
them to limit access to federal funds “on the basis of the applicable authorizing statutes,
regulations, and terms,” TRO at 12. Defendants’ view appears to be that the Court’s February 10
order—specifically, its direction that defendants “immediately restore frozen funding” and
“immediately end any federal funding pause,” ECF No. 96 at 4—implicitly overrides that
language. Defendants also appear to read this Court’s reference to defendants “request[ing]
targeted relief,” id., as a requirement that they request “preclearance” from this Court before
limiting federal funds based on applicable law. See New York v. Trump (1st Cir. Case No. 25-
1138), Docket No. 4 (Emergency Motion for Immediate Administrative Stay and Stay Pending
Appeal), at 2. But the Court’s February 10 order does not so require, nor do Plaintiff States read it
that way. Rather, that order, read alongside the TRO, simply reaffirms the TRO’s temporary
prohibition on any categorical “freeze,” without blocking defendants from exercising discretion
to impose particularized limitations on funding based on actual authority in applicable statutory,
regulatory, or grant terms to do so.

Given defendants’ contrary reading of the Court’s orders, however, as well as the First

Circuit’s reference to defendants’ reading in its February 11 Order, Plaintiff States encourage this
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Court to issue a further order emphasizing that its February 10 order does not preclude defendants
from imposing limitations to federal funds “on the basis of the[ir] applicable authorizing statutes,
regulations, and terms,” as stated in the TRO. See New York v. Trump (1st Cir. Case No. 25-1138),
Docket No. 5 (Order of First Circuit), at 2 (“We are confident the District Court will act with
dispatch to provide any clarification needed with respect to, among other things, the defendants’
contention that the February 10 Order ‘bars both the President and much of the Federal
Government from exercising their own lawful authorities to withhold funding without the prior
approval of the district court.””).

Second, defendants will not be irreparably harmed absent a stay pending appeal; indeed,
the equities tilt profoundly in the opposite direction. As the Court found, the categorical freeze
caused “severe disruption[s]” in Plaintiff States’ “ability to administer . . . vital services” ranging
from “highway planning and construction, [to] childcare, veteran nursing care funding, special
education grants, and state health departments.” TRO at 7-8. Entering a stay would permit
defendants to resume this sweeping and illegal policy, harming Plaintiff States and the many
recipients of federal funding that reside within their jurisdictions. Indeed, defendants have never
denied that they will reimpose across-the-board categorical funding freezes if the TRO is lifted.
The Court should not stay its TRO to permit that result.

Defendants’ equitable arguments, Mot. 3-4, lack merit. Defendants contend that the Court’s
orders bar defendants from “ensuring that, where legally permitted, agency funding decisions are
consistent with” the President’s policies. Mot. 3. But, as discussed above, that follows only from
a misreading of the TRO and the February 10 order, which permit defendants to do just what they
assert is prohibited, namely, impose limitations to federal funds “on the basis of the[ir] applicable

authorizing statutes, regulations, and terms,” TRO at 12. The Court’s orders do not turn the Court



Case 1:25-cv-00039-JJM-PAS Document 105
6959

Filed 02/11/25 Page 6 of 11 PagelD #:

“into a referee over every single funding decision made by” defendant agencies, Mot. 3-4; to the

contrary, they expressly permit defendant agencies to do exactly what they did for decades before

the funding freeze: abide by federal statutes and regulations governing the disbursement of federal

funds.

CONCLUSION

The Court should deny the motion to stay, but should emphasize that its February 10 order

does not preclude defendants from limiting access to federal funds “on the basis of thel[ir]

applicable authorizing statutes, regulations, and terms,” as stated in the TRO, without preclearance

from this Court.
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