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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
------------------------------------------------------------X
EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION,

Plaintiff, COMPLAINT AND
JURY TRIAL DEMAND

CAROLYN PISANI,
Civil Action No.: CV 03 4860

Plaintiff-Intervenor, 

    v.

THE HOME DEPOT USA, INC.,

Defendant.
------------------------------------------------------------X

PRELIMINARY STATEMENT

Plaintiff-Intervenor’s causes of action seeks declaratory, injunctive and equitable relief,

compensatory and liquidated and punitive damages, litigation costs and attorneys’ fees for, inter

alia, disability discrimination suffered by Plaintiff-Intervenor during her employment in

violation of and pursuant to 42 U.S.C. §§12101, et seq., the Americans with Disabilities Act

("ADA"), Title I of the Civil Rights Act of 1991, and §§290, et seq. of the New York Executive

Law (“New York State Human Rights Law” or “NYSHRL”).

PARTIES

1. Plaintiff-Intervenor is a twenty-nine (29) year old female, who is developmentally

disabled in that she suffers from mental retardation resulting in learning disabilities. Plaintiff’s

resides at in Harrisburg, PA 17111.  At all relevant times Plaintiff-Intervenor resided at, 7

Embassy Road, Selden, County of Suffolk, New York 11784. 
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2. Plaintiff, the Equal Employment Opportunity Commission (the "Commission"), is

the agency of the United States of America charged with the administration, interpretation, and

enforcement of Title I of the ADA and is expressly authorized to bring this action by Section

107(a) of the ADA, 42 U.S.C. §12117(a), which incorporates by reference Sections 706(f)(1)

and (3) of Title VII, 42 U.S.C. § 2000e-5(f)(I).

3. Upon information and belief, Defendant Home Depot USA, Inc. (hereinafter

“Home Depot”) is a domestic corporation organized and doing business under and by virtue of

the laws of the State of New York and the United States.

4. Upon information and belief, Home Depot maintains its corporate headquarters at 

2455 Paces Ferry Road, NW, Atlanta, Georgia 30339-4024.

5. At all relevant times, the discriminatory acts alleged herein took place at the

Home Depot store located at 255 Pond Path, South Setauket, County of Suffolk, New York

11720 (hereinafter “South Setauket Store”), where Plaintiff-Intervenor was employed. 

6. Upon information and belief, the District Office in charge of Home Depot’s

personnel or Human Resources matters is located at Home Depot’s Northeast Store Support,

3096 Hamilton Boulevard, South Plainfield, New Jersey 07080.

7. At all relevant times, Defendant Home Depot and its South Setauket Store are

employers within the meaning of “employer” under Section 101(5) of the ADA, 42 U.S.C.

§12111(5), and Section 101(7) of the ADA, 42 U.S.C. § 12111(7), which incorporates by

reference Sections 701(a) and (h) of Title VII, 42 U.S.C. §§ 2000-e(g) and (h), and §§290, et

seq., of the New York Executive Law since it employs over fifteen (15) employees and engages

in a business which affects interstate commerce.
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8. At all relevant times, Defendant Home Depot has been a covered entity under

Section 101(2) of the ADA, 42 U.S.C. §12111(2).

JURISDICTION

9. Jurisdiction of this Court is invoked pursuant to 28 U.S.C. §§451, 1331, 1337,

1343, and 1345.  This action is authorized and instituted pursuant to Section 107(a) of the

Americans with Disabilities Act ("ADA"), 42 U.S.C. §12117(a), which incorporates by reference

§§706(f)(1) and (3 ) of Title VII of the Civil Rights Act of 1964 (“Title VII”), 42 U.S.C. §§

2000e-5(f)(l) and (3); and pursuant to Section 102 of the Civil Rights Act of 1991, 42 U.S.C.

§1981a.  This Court has pendant jurisdiction over Plaintiff-Intervenor’s state causes of action

under the New York State Human Rights Law (“NYSHRL”) since all of Plaintiff-Intervenor’s

claims arise from the same nucleus of operative facts.  See, 28 U.S.C. §1367.

10. On or about July 12, 2000, Ms. Pisani timely filed a Charge of Discrimination

with the Equal Employment Opportunity Commission (“EEOC”) which was duly filed with the

New York State Division of Human Rights (“Division of Human Rights”).  Annexed hereto as

Exhibit “A” is a true and accurate copy of Plaintiff-Intervenor’s Charge of Discrimination.

11. On or about December 14, 2002, the EEOC determined that there was probable

cause to believe that Defendant Home Depot had engaged in unlawful employment practices.

Annexed hereto as Exhibit “B” is a copy of the EEOC’s probable Cause Determination.

12. The EEOC attempted to eliminate such practices by informal methods of

conference, conciliation and persuasion pursuant to 42 U.S.C. §§12101, et seq., but was unable

to secure a conciliation agreement.
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13. On or about September 25, 2003, the EEOC filed a suit on behalf of Ms. Pisani. 

Annexed hereto as Exhibit “C” is a true and accurate copy of Complaint filed by the EEOC.

14. On or about February 12, 2004, Ms. Pisani moved to intervene as of right in the

action initiated against Home Depot.  On or about, July 29, 2004, the Court permitted Ms. Pisani

to intervene as of right.  Annexed hereto as Exhibit “D” is a true and accurate copy of the Order,

dated July 29, 2004.

15. Plaintiff-Intervenor seeks declaratory, injunctive and equitable relief pursuant to

42 U.S.C. §§12101, et seq., 42 U.S.C. 1981(a), §504 of the Rehabilitation Act, 29 U.S.C. §§794,

et seq.,  and §§290, et seq. of the New York Executive Law and Rule 54 of the Federal Rules of

Civil Procedure.

16. Plaintiff-Intervenor seeks compensatory damages pursuant to  42 U.S.C. §§12101,

et seq., 42 U.S.C. 1981(a), 29 U.S.C. §§794, et seq., and §§290, et seq. of the New York

Executive Law including, but not limited to, damages for loss of back pay and front pay,

humiliation, pain, loss of dignity, suffering and emotional stress.

17. Plaintiff-Intervenor also seeks full punitive and/or liquidated damages under  42

U.S.C. §§12101, et seq., 42 U.S.C. 1981(a).

18. Plaintiff-Intervenor seeks reasonable attorneys’ fees pursuant to  42 U.S.C.

§12101, et seq.

VENUE

19. Plaintiff-Intervenor’s causes of action properly lie in the Eastern District of New

York, United States District Court, District of New York pursuant to 20 U.S.C. §1391(b)
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because Plaintiff-Intervenor’s claims arose in this judicial district and pursuant to  42 U.S.C.

§§12101, et seq., and 42 U.S.C. 1981(a), because the unlawful employment practices were

committed in this judicial district.

ALLEGATIONS COMMON TO ALL CLAIMS FOR RELIEF

20. Plaintiff-Intervenor repeats, reiterates and realleges each and every allegation

contained in paragraph “1” through “19” of this Complaint with the same force and effect as if

more fully set forth at length herein.

21. Ms. Pisani is developmentally disabled in that she suffers from mental retardation

resulting in learning disabilities. Ms. Pisani's learning disabilities substantially limit the major

life activity of learning.

22. Ms. Pisani is a qualified individual with a disability in that she is able to perform

her job with a reasonable accommodation.  Ms. Pisani's reasonable accommodation is the use of

a job coach to assist her to understand the job and to make site visits to ensure her progress and

to address any workplace difficulties with her.

23. Ms. Pisani was employed as a Sales Associate for Home Depot from June through

October 1999.

24. Ms. Pisani's job coach made numerous site visits to Ms. Pisani's workplace and

communicated regularly with Ms. Pisani and her managers during her employment with

Defendant.   Managers of Home Depot were aware of Ms. Pisani's job coach and her role and

that they should contact the job coach regarding any disciplinary action.

25. Ms. Pisani’s performance was satisfactory at all times of her employment with

Defendant.
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26. Ms. Pisani obtained her job with Home Depot through VESID, the New York

State Education Department’s Office of Vocational and Educational Services for Individuals

with Disabilities.  Her job coach while employed by Home Depot was Jodi LaMar (“LaMar”) at

ACLD (Adults and Children with Learning and Developmental Disabilities Inc.).

27. Pursuant to a work schedule posted at the South Setauket Store, Ms. Pisani was

scheduled to work the weekend of the September 25th and 26th.

28. On or about September 24, 1999, Ms. Pisani was informed, by telephone, that

Home Depot did not want her to work the weekend of the September 25th and 26th.

29. On Monday, September 27, 1999, Ms. Pisani went to work as scheduled.  Ms.

Pisani’s manager asked her why she did not work the previous weekend.  Ms. Pisani advised her

manager that she was advised not to work the weekend.  Ms. Pisani was permitted to resume

working, no disciplinary action was taken at that time.

30. On or about October 1, 1999, Ms. Pisani received a telephone call from a Home

Depot employee, with real or apparent managerial authority, who told Ms. Pisani not to work the

weekend of October 2nd and 3rd, although Ms. Pisani was scheduled to work those days.

31. Ms. Pisani returned to work on the following Monday or Tuesday and no mention

was made of her not working on October 2nd and 3rd.

32. The following week the Ms. Pisani received another call from a Home Depot

employee, with real or apparent managerial authority, who told Ms. Pisani not to work the

weekend of October 9th and 10th.

33. On October 11, 1999, Ms. Pisani reported to work.  On that day Didi Perkel,

South Setauket Store Manager, and Kathy Elkins, Assistant Store Manager called Ms. Pisani into
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a meeting.  During the meeting Ms. Pisani’s managers placed three documents in front of her and

required her to sign each one.  

a. The first was an Associate Performance Notice for a violation of company

policy or procedures, i.e. failure of Ms. Pisani to report to work on October 9, 1999.  Mr. Robert

Beckhusen (“Beckhusen”), Manager and Ms. Elkins allegedly signed the document on October

9, 1999.

b. The second was an Associate Performance Notice for a violation of

company policy or procedures, i.e. failure of Ms. Pisani to report to work on October 10, 1999. 

Ms Elkins allegedly signed the document on October 10, 1999.

c. The third was an Associate Action Notice terminating Ms. Pisani because

of alleged attendance/punctuality problems.  This document was signed by the Ms. Perkel on

October 11, 1999.

34. It was not until after signing each Notice that Ms. Pisani was informed of her

termination.  

35. Ms. Pisani’s job coach was never notified that Ms. Pisani had allegedly failed to

report to work on September 25th, September 26th, October 2nd, October 3rd, October 9th and

October 10th, or that Ms. Pisani had violated company policy by failing to appear on those dates.

36. Ms. Pisani’s job coach was never notified that Ms. Pisani was being disciplined

and/or terminated for violations of the company’s policies.

37. Home Depot did not involve Ms. Pisani’s job coach regarding its discipline or

termination of Ms. Pisani and thus failed to accommodate and terminated Ms. Pisani because of

her disability.
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AS AND FOR A FIRST CLAIM FOR
RELIEF AGAINST DEFENDANT HOME DEPOT

38. Plaintiff-Intervenor repeats, reiterates and realleges each and every allegation

contained in paragraphs “1” through “37” of this Complaint with the same force and effect as if

more fully set forth at length herein.

39. Home Depot is an employer within the meaning of 42 U.S.C. §§12101, et seq.,

the Americans with Disabilities Act ("ADA").  At all relevant times, Home Depot had or has

stores within this judicial district including the South Setauket Store at issue.

40. At all relevant times, Ms. Pisani performed her duties in a competent and

satisfactory manner and was qualified for a position of Sales Associate.

41. Home Depot, through its agents, has maliciously, intentionally and/or recklessly

violated the 42 U.S.C. §§12101, et seq., the Americans with Disabilities Act ("ADA"), by

maliciously, intentionally and/or recklessly constructively terminating Ms. Pisani’s employment

on the basis of her disability, mental retardation.

AS AND FOR A SECOND CLAIM FOR
RELIEF AGAINST DEFENDANT HOME DEPOT

42. Plaintiff-Intervenor repeats, reiterates and realleges each and every allegation

contained in paragraphs “1” through “41” of this Complaint with the same force and effect as if

more fully set forth at length herein.

43. Home Depot is an employer within the meaning of 42 U.S.C. §§12101, et seq.,

the Americans with Disabilities Act ("ADA").  At all relevant times, Home Depot had or has

stores within this judicial district including the South Setauket Store at issue.
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44. At all relevant times, Ms. Pisani performed her duties in a competent and

satisfactory manner and was qualified for a position of Sales Associate.

45. Home Depot, through its agents, has maliciously, intentionally and/or recklessly

violated the 42 U.S.C. §§12101, et seq., the Americans with Disabilities Act ("ADA"), by failing

to accommodate Ms. Pisani in that Defendants did not involve her job coach prior to the

simultaneous discipline and termination.

AS AND FOR A THIRD CLAIM FOR
RELIEF AGAINST HOME DEPOT

46. Plaintiff-Intervenor repeats, reiterates and realleges each and every allegation

contained in paragraphs “1” through “45” of this Complaint with the same force and effect as is

more fully set forth herein.

47. Home Depot is an employer within the meaning of “employer” under §§290, et

seq. of the New York Executive law.  At all relevant times, Home Depot employed or employees

more than four (4) employees and has business locations, including the South Setauket location

at issue, within this judicial district.

48. Upon information and belief, Defendants Perkel, Beckhusen, Elkins and Zmuda 

participated in the decision to approve, condoned, aided and/or abetted and/or ratified Home

Depot’s termination of Ms. Pisani on the basis of her disability, mental retardation.

49. Defendant violated §§290, et seq. of the New York Executive Law by

maliciously, intentionally and/or recklessly constructively terminating Ms. Pisani’s employment

on the basis of her disability, mental retardation.

AS AND FOR A FOURTH CLAIM FOR
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RELIEF AGAINST HOME DEPOT

50. Plaintiff-Intervenor repeats, reiterates and realleges each and every allegation

contained in paragraphs “1” through “49” of this Complaint with the same force and effect as if

more fully set forth at length herein.

51. Home Depot is an employer within the meaning of “employer” under §§290, et

seq. of the New York Executive law.  At all relevant times, Home Depot employed or employees

more than four (4) employees and has business locations, including the South Setauket location

at issue, within this judicial district.

52. Upon information and belief, Defendants Perkel, Beckhusen, Elkins and Zmuda 

participated in the decision to approve, condoned, aided and/or abetted and/or ratified Home

Depot’s decision to deny Ms. Pisani a reasonable accommodation.

53. Defendant violated §§290, et seq. of the New York Executive Law by

maliciously, intentionally and/or recklessly failing to accommodate Ms. Pisani in that

Defendants did not involve her job coach prior to the simultaneous discipline and termination.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff-Intervenor prays that this Court:

(a) empanel a jury of Plaintiff-Intervenor’s peers;

(b) declare the conduct engaged by all Defendants to be in violation of

Plaintiff-Intervenor’s civil rights;

(c) enjoin all Defendants from engaging in such conduct;

(d) award Plaintiff-Intervenor equitable relief of back pay, salary and fringe benefits

for the period remaining until normal retirement;
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(e) award Plaintiff-Intervenor full compensatory damages under the 42 U.S.C.

§§12101, et seq., 42 U.S.C. §1981(a), and §§290, et seq. of the New York Executive Law;

(f) award full liquidated and/or punitive damages as allowed under 42 U.S.C. §§

12101, et seq., and 42 U.S.C. §1981(a) ;

(g) award Plaintiff-Intervenor the costs of prosecuting her cause of action and for

reasonable attorneys’ fees under the aforementioned statutes and 42 U.S.C. §1988; and

(h) an award to such other and further relief as this Court may deem appropriate.

Respectfully submitted,
SLAVIN, ANGIULO & HOROWITZ, LLP

L. Susan Scelzo Slavin                                 
By: L. Susan Scelzo Slavin (LSS 1916)
Attorneys for Carolyn Pisani
350 Jericho Turnpike (Suite 101)
Jericho, New York 11753
(516) 942-9300

To: Sunu Chandy, Esq.
U.S. Equal Employment Opportunity Commission

      New York District Office
      33 Whitehall Street, 5th Floor
      New York, New York 10004-3620
      (212) 336-3620

      Donald R. Livingston
      Akin Gump Strauss Hauer & Feld, LLP
      Robert S. Strauss Building
      1333 New Hampshire Avenue, N.W.
      Washington, D.C 20036
      (202) 887-4000
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