Case: 1:06-c-02307 [@e@er&#wzzlgjomfoyos Page 1 Qf o .. .: ‘ CQ
- CERTIFIED GOPY 53
| In tige

| Hinited States Gourt nffmcpqg ED
1 y"”"'m DEC 0148 |
-Dec: oL

" No. 07-1131 Y MICHAEL W. noaams |
. GLERK U.3. DISTRICT COURT

C

JQI-HAIBULL K. OSAGIRDE, T
i . Petitioner-Appellant,
.
UNITED STATES OF AMERICA, co o
Respondent-Appellee,

Appeal from the United States District Court
furtheNorﬂmmmllﬂcmfmm;EmDMdm
No. 1: Dﬁ-cv-ﬂﬂﬂ?«uﬂhlﬂnl‘ Kum Iud,g!

ARGUED APRIL1, ZHDB—DncmE.‘DSBﬁ‘,MER 9,2008 -~

Before CUDAHY, RIPPLE and ROVNER, Circuit Judges.
CUDAHY, Circuit Judge. Jolmbulll( Osagiede, angerian
- national, pleaded guilty to one count of heroin distribu-
tion and was sentenced to more than eight years in federal
prison. On April 25, 2006, he filed & pto se petition for a
writ of habeas corpus in the Northern District of Nlinois.
See 28 U.S.C. § 2255(s). He claimied, inter alis, that he
- was denied his Sixth Amendment right to the effective
. assistance of counsel, see Stﬂck!md v Washington 466 U. 5.
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668, 104 5. Et 2052, 80 L Ed.zd 6?4 (1984) because his

lawyer bought no remedy for the Govemment’s failure

to notify him of his right to comular assistance under

the Vienna Convention on Consular Relations, art. 36,

April 24, 1962, 21 U.S.T.'??;'EQG' UNTS 261. The Gov-
ernment conceded that it had fuiled to inform Osagiede
of his right, in clear violation of the Article 36. Neverthe-
less, the district court dismissed -Qsagiede’s petition
without an evidentiary heaving. See 38 U.S.C. §2255(b). The
district jirdge reasoned that any -attempt by Osagiede's

lawyer to remedy the Arﬁ,de 36 Vinlaﬂon would have

been futile.

Osagiede then filed a pro se apphcat:m for a certificate
of appealability. See 28 U.5.C..§ 2253(c)(1). We construed
Osagiede’s petition liberally and determined that he
had made a “substantial showing” of the denial of a
constitutional right. 28 U.5.C. §2253(¢)(2). We framed the
relevant issue as follows: whether Osaglede’s counsel was
ineffective for failing to mek a remdy for the Article 36
violation. .

The Vienna Cmventlm “'iﬂ an intanwtional treaty that

‘govems relations between individual nations and foreign

consular officials.” Sanchez-Llamas v. Oregon, 548 U.S. 331,
336, 126 S. Ct. 2669, 165 L. Ed.2d 557 (2006) (Breyer, J.,
dissenting). The adoption of the Vienna Convention by
the international community was “the single most impor-
tant event in the entire history of the consular institution.”
LUKET. LEE, Commmwmmwmcszﬁ(zd ed. 1991).

e
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When the United States ratified the treaty in 1969, it
became the “supreme Law of the Land.” U.S. CONST. art,

The Convention contains sevmty-nine articles, many of

- which address the rights of local consulates and consular

officials, the respective obligations of sending and receiv-
ing nations and matters such as tax-exempt status and
legal immunity. Article 36, however, s unique: it is
phrased in terms of the detained foreign national and
his or her ihdividual rights. See Jogi v. Voges (Jogi 1), 480
F.3d 822, 831-35 (7th Cir. 2007). Article 36 imposes three
separate obligations on a detaitiing mthotity: (1) inform
the consulate of a foreign national’s arrest or detention
without delay; (2) forward communications from a de-

 tained national to the consulate without delay, and
(3) inform a detained. foreig

oreign’ hational of “his rights”
under Article 36 without delay. Vienna Convention, art,
36(1)(b), 21 UST. 77, 596 UN.TS. 261. Although this
third obligation might be more properly termed a “right
to notification,” the right embodied in Article 36 as a
whole is commonly referred to as the “right to consular
assistance.” The right to consular assistance has been
codified in federal regulations: promulgated to ensure
compliance with Article 36. Séz, 28 C.F.R. § 50.5 (2003)

(requiring the Department of fustice to comply with

Article 36); 8 C.F.R. § 236.1(e) (2008) {requiting the Immi-
gration and Naturalization Service to comply with Article
36). Further, federal law enforcemerit.agencies have also

~ long been instructed by the State Department that they

must comply with the requirements of Article 36, See U.S.

 Department of State, Pub: No. 10518, CONsULAR NoTI-

Bl
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FICATION AND ACCESS: INSTRUCTION FOR FEDERAL, STATE
AND LOCAL ENFORCEMENT AND OTHER OFFICIALS REGARD-
ING FOREIGN NATIONALS IN *n‘-m} JNITED STATES 13-15 (Jan.
1998) (“when foreign nationals are arrested or detained,
they must be advised of the ﬂght to have their consular
officials notified”). =

" Article 36 furthers an. mﬁal ccmsular functon:
“protecting . . . the interesis of the nmdjng State and of its
nationals.” V:ermnCommﬂm arts, 5(a), (e), 21 US.T. at
82-83, This “protective function” is one of the most impor-

gtantfuncﬂonsperformedbyamulam.mmmm
' LAW AND PRACTICE 125-88. For

loreign nationals who are
detainedmmh\meUmtedStmﬁndﬂmmselmma
very vulnerable position, Separated from their familles
andfarfromtheirhonmmeysudderdyﬁndthem |
selves swept into a foreign legal ® system. -Language
barriers, cultural barriers, lack of resdtirces, isolation and
unfamiliarity with local law create “an aura of chaos”
aroundtheforeigndemwkﬂdncmleadﬂmmm
make serious legal misateps, l‘..lnda A. 'Malone, From
Breard to Atkins to Malvo: Legal ncom and Human
Rights Norms on the Fringes of the Death Pmaﬂy, 13 WM. &
MARY BILL RTS. J. 363,391-93&@4}

‘In these situations, the mulahe cart serve as a
“cultural bridge” behwmthemwme and the
legal machinery of the recaiv!ng state. William J. Aceves,

- Murphy v. Netherland, 92 Am. ], INT'L L. 87, 89-90 (1998).

Of course, we assume that lnwyemhare a:e equipped to
deal with language barriers; we. also assume they are

. famxhar with the law Somﬁmes, ‘however, the
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assistance of an attomey camet enﬁ.rely replacne the
unique assistance that can be provided by the consulate.
The consulate can provide riot only an explanation of the
teceiving state’s legal system but an explanation of how
that system differs from the sending state’s system. See
Linda Jane Springrose, Note, Sm,gew in a Strange Land:
The Rights of Non-Citizens Under Article 36 of the Vienna

‘Convention on Consular Relations, ; 14 Gno IhnﬂGR. L.J. 185,

195 (1999). This assistance’ can. be mvahmble because
cultural uusundmtandings can: lead a detsiinee to make
serlous legal mistakes, parl:ll:ﬂlnly where a detainee’s

~ cultural background informs the way he interacts with
law enforcement officials a:nd judges .

Obviously, the cmsulm CEn also -assist in more

practical ways. The consulate can do more than simply

process passports, tramsfer: cuirency. and help contact
friends and family back horne, mmﬂn& can provide
critical resources for legal repmmtatinn and case inves-
tigation. Indeed, the consulate can conduct its own inves-
tigations, file amicus briefs and even. intervene directly -

1 Spnngmue offers Breard v. Muﬂ 134 F.3d 615, 622 (4th Cir
1998), a8 an example: “Breard was unrder the false impression

that by confessing andtiuowinghimnalfunﬂmmercyofﬂw
court, as is the apparent castom jn Paraguay, he would be
helping himself rather than assisting the authorities to secure
his conviction and death.” Springzose, Strangers in a Strange
Land, 14 GEO. IMMIGR. L. J. at 195, Springtose also describes

- how some foreign’ detainees may be mare. likely to make

statements to police officers because of a heightened fear of
police brutality developcdmﬂmixhomemnmﬂ 1d. at 195-96.

bk
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in a proceeding if it deema that necmsaxy LER, CONSULAR
LAW AND PRACTICE 125-88. Impnttantly, the consular
officer may help a defendant in “obtaining evidence or
witnesses from the home country that the detainee’s
attomey may not know about or be able to obtain.”?
Springrose, Strangers in a Strange Land, 14 GEO. IMMIGR. L.
J. at 196. Many of the “protective functions” performed
bythecmwulatemllcome mbearlaminﬂtepmsentme

A
On- August 30, mmagiedemetamanmmed
Michael Braxton in a Sears parking lot in Chicago, Illinois.

Osagiede handed Braxton a clear plastic bag containing
25 grams of heroin. Braxbm‘thnndedhimﬂ,ﬂﬂﬂ in cash.

Unbeknownst to Osagledq, Braxton was already in

trouble with the law and had agreed to cooperate with
federal law enforcement agents. The August 30, 2002
transaction was the second of two “controlled buys” that

* Sanchez-Llamas provides astriking example. E-Sgnchez-ﬁlnm,

Bustillo’s defense was that another man, “Sirena,” had commit- -

ted the crime. Sirena, however, had fled back to Honduras; he
was nowhere to be found. “Bustilio did not léarn of his right
to contact the Honduran consulate until after: conviction, at
which time the consulate located additional evidence sup-
porting this theory, including a eritical taped. confession by
Sirena.” Mark J. Kadish & Charles C. Olson, Sanchez-Llamas v,
Oregon and Article 36-of the Vienna Convention on Consular
Relations: The Supreme Courf, The Right to Consul, and Remedia-
 Hon, 27 MICH. J. INT'L L. 1185, 1218/2006).
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| had been arranged by federal agents who had placed the ’
Y participants under surveillance. Foderal agents arrested
Osagiede: on March 13, 2003, The ‘Government faxed a
{ consular notification form to the Nigerian Consulate on
’ﬁ the same day. The Government concedes; however, that it
never notified Osagiede of his right to contact the
Nigerian consulate, as Article 36.and federal regulations
Five days later, Osagiede and two co-defendants
(Braxton and Henry Hicks) were charged in a superseding
- indictment with four counts of heroin distrbution and
H conspiracy to distribute heroin in violation of 21 U.S.C.
§§ 841(a)(1), 846. Attorney Kenyatta Tatum served as
Osagiede’s counsel for most of the proceedings. Tatum
hever informed Osagiede of his Vienna Convention rights
and never raised the issue with the Government or with
the presiding judge. On January 9, 2004, after Tatum
insisted that Osagiede would face only an eighteen-
month sentence, he pleaded gitkty plea to one count of
distributing 25 grams of heroin. See 21 U.S.C. § 841(a)(1).
The base sentencing level for the felony distribution of
25 grams of heroin was 18. The Government, however,
planned to rely on co-defendant testimony and nine
wiretapped recordings. to establish. that Osagiede had
actually distributed 1,300 grams of heroin in similar drug
tratsactions. This “relevant conduct” - would increase
Osagiede’s base offense level to 32, creating a sentencing
range of 121 to 151 months. In a'senteficing proceeding
before Judge Lefkow,. Braxton and Hicks both testified
+ against Osagiede. Braxton, who had ‘closer contact- with
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Osagiede than did Hmks, eatimated that h/e had bought

approximately 1,300 grams of heroin from Osagiede.

Braxton also ade.tted, huwever, that when he was asked
by federal agents to idenitify.Qsagiede in a photo, he
mistook Osagiede for his cousin, Akeem Lasisi, with whom
Braxton also dealt. There wete also questions about
whether the phone number called by‘ Braxton to set up

the deals belonged to Osagiede or Lasisi. Lasisi had

apparently returned to Nigeria . and was riowhere to be
found, The Govementmmntﬂnorma&ortto
find him, despitehmmwcﬂmﬂothem&e

Because of the inconsistencles in Braxton's heatimnny, it
was important that the Govetnment have corroborating
. evidence. The voices on the tape recordings, however,
were difficult to decipher ‘because the men had strong
" Nigerian accents. Osagiéde vigorously denied that it was
his voice on the tapes. Tatum tﬂd Osagiede that the only
way to dispute the accuracyof&mtapeswas to hire an
expert. Osagiede’s family scrounged up the money, and
Tatum sent the tape remrdh\@ toa vmeeamlysis expert.
For reasons that are somewhat unclear, the expert was
only able to properly. analyze orw of the nine tapes. The
analyst determined that the one. ramrdmg that was prop-
erly analyzed did not contatn Osagiede’s .voice. Tatum
offered the analyst’s report to the district judge at the
sentencing hearing, Surprisingly; the Governiment admit-
ted ﬂlatmagiedewunm&wmspeahngmﬂmnmth
tape recording. The other recordings, however, appeat to
have been allowed in as evidence. The district court then
found by a preponderance of the evidence that Osagiede

had committed the:- relevant mnduct and determined

his base offense level to be 32
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Dsagxede was Hmlly smtenmd on May 17 2005 in a
proceeding before Judge Kocoras. Mede explained that
he had fallen in with the wrong crowd since his arrival in
the United States. What he really wanted to do was to
‘pursue an education~-his family has & proud tradition of
academic success—and he vowed to set himself back on
track. The district judge nnl:ed that. the evidence of
relevant conduct presented “a close call” That issue,
however, was already decided. The district judge sen-
tenced Osagiede to 97 months. ii'rpr!&m which was below
the recommended U.S. Bentendng Guideljnea range.
Osagiede did not appeal. -

On Apnl 25, 2006, Osaglede ﬂled & pm se petitmn for a
‘writ of habeas corpus in the Northern District of Illinots,
contending,interaha,thathmwu denied his Sixth Amend-
mmtﬂghtmﬂtee&ecﬂvemmofmmsel See
Strickland, 466 U.S, 668, 104 5. Ct.. zﬂﬁlosagiedemerted
that the Government failed to notify him of his right to
consult with the Nigerian' Cmsxﬂaﬁe as mandated under
the Vienna Convention. He argued, correctly, that the
rights conferred by the Vienng Convention were
individual rights. He also argued, mrrectly, that counsel’s
failure to know the laws applicable to his case could
constitute constitutionally’ deﬂdentperﬁommca. Osagiede
then analogized the right to consular assistance to
Miranda rights and claimed that dismissal of theindictment
was the remedy that his coungel should have sought. But
dismissal would not, in fm;. bave bam an appmpriate
remedy.

On December 13 2006, Judge Knrmras demed the
petition without haldmg aft | dentiary hearing The
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distriet judge dxd nut rw!m the "close call” on reléevant
conduct or the problems Mth the tape remrdinge (Judge *
Lefkow had been the presi bing- “judge at the relevant
conduct hearing, )Judge] opcoras explained that dismissal
of the indictment had fever| peen recognized as a remedy
for en Article 36 violation, mus it'would have been

“extremely unlikely that'a motiort to dismiss the - indiet-

. mentby Osagiede’ saﬁnmywauldhavebeenauccessﬁﬂ "
Osagiede’s coumsel Was not ineffective for failing to raise
an argument likely to fail.: o

Osagtedeﬂlmﬁledaprpseapphcaﬁmfaracerﬂﬁcate'
of appealability on January 4, 2007, which wemust accord
a liberal construction. Se¢ Bruce v, Linited States, 256 F.3d
592, 597 (7¢h Cir. 2001); Burris v, Linited States, 430 F.24 399,
402 (7th Cir, 1970); Wilson v, Phend, 17 F.2d 1197, 1199 (7th
Cir. 1969). “IW}e-can hardly dwhmd of a layman and
pauper who draws his yetitios Mindpﬂm walls the
sh]lofoneh'ainedmﬂlehw” Tompkins v. Missouri, 323
U5, 485, 487.88, sss.t:t.smsm. Bd. 407 (1945). Pro se

the wrong legal imphcaﬁmsﬁmaaataﬂacts See Barnett
v. Havgett, 174 R.3d 1128, 1133 {10th Cir, 1999). But we
donot treat every tecl'nﬂcnl dﬂfect a8 gmunds for nejectipn. :

Ofcourse, Osagiede

- 1001, 1009 (7th Cir, v, United States, 878 F.2d
1009, 1012-13 (7th cu max Osagiedes legal argument
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about why his Courmel Wb, !mﬂiachve may have
referred to the wr form of mlief (dimdssal of the.

his lawyer did notlﬁng about it.. Ser Haﬂ b Bellmon, 935
F.2d 1106, 1110 (10th Cir. 1991). As §2255(b) suggests, a

face of the motion” to the remn:l, mGﬂlo«»Vasqugz v. United
States, 402 F3d 793, 798 (th Cir. 2008), and treat
“unincluded”allegations of appazent facts” as part of the |

petition, see Williams v, Gn?m:m, ?‘43 £.2d 1533, 1543 (11th *’
Cir. 1984) (internal quotation nm.lthed) As we shall ,
explain more fully later, the record shows evidence of
possible prejudice. Thus, fﬂ\g bnsic structure  of
“Osagiede’s argument is clear,

On May 22, 2007, we ism.wd a mﬂﬂcam of appeal-
ability to Osagiede, finding that he. had ‘made at least a .
“substantial showing of the dmial of ‘a constitutional
right” under the Sixth AmMmt. 28U8C.§ 2253(c)(2).
Osagiede is entitled to an evidentiary hearing unless “
files and the records ofthecmemdmvdyﬂhowthat [he]
mmﬁﬂedtunoreﬂef”SeaZﬂU&G,Eﬂ&B{b) .

HI. :

Ineffective assistance of cmmml clmtms are, of cDurse,
brought to vindicate the Sixtly Arn right to coun- = -

\sel,smceﬂ\eﬂghttooounﬂistheﬂ@tmgﬁmw
counsel. See Strickland; 466 U S. atw-nﬂﬁ; 104 8. Ct. 2052, 1t - ' \
+  has long been established that forelgn nationals. within -

the territory of the United States m pmtected by the




Itk D A e

Case: 1:06-cv-02307 Document #: 42 Filed: 12/01/08 Page 12 of:29 PagelD #:180

i

e e _ILRdateane

Emr - T amitime e tar e - o kAR S e oo

 ment's argument. To bagin, we believe that the Govern-

1 | " Nzt

Sixth Amendmient. See Wong Wing v. United States, 163 1.,
228, 238, 16 S. Ct. 977, 41 L. Bd. 140 (1896). While
Osagiede’s Sixth Amdmmt claim centers on -his
lawyer's failure to raise an Arl:icle 36 violation, we must
bearinmmdthathelaseekhgmﬁefunder&mConshm—
tion—not under the Conwention: See Sanchez-Llamas,
548 U.S. at 363-64 & n.3, 1265 Ct. 2669 (Ginsburg, J.,

*concurring) (noting . that fhn dafendant “did not include

a mea—Convention-bf ged, Mecﬁve—assmtance—of—
counsel tlaim along with his direct Vienna Comvention
claim in his initial habeas patiﬂm” o

The Government has tahen the rather extreme posi-

~ tion that Osagiede’s ineffective assistance of counsel

daim—indeed, any ineffective .assistance of counsel

claim based upon an Article 36 violation—fails Strickland

as a matter of law. The Gwemmmt asserts that no

‘court has ever recognized that, Article 36 confers

mdlwdualﬁghtsh\acrhnhmlpmedm Even if such
rights were to exist, the Gwenment argues, the Vienna
Convention provides no remedy- for their violation.

Instead, the sole means of enforcing the Convention are

through political and' diplﬂmatic channels. At oral argu-

ment, the Government even suggested that it would be

inappropriate for us to entertain:an ineffective assistance

ofcmmselclalmbmedmmAereSﬁviohﬂon That

would be tantamount to recognizing a remedy for a

Vienna Convention vmlatlm, sonmthing the Govern-

ment beﬂevastobeﬁer&atm. L , :
Wemusttakeamommthmbounpackmec;ovem
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ment has failed to fully appreciate the distinction
between treaty-based claims and constitutional claims, -
Because this is a Sixth Amendment ineffective assistance
of counsel claim, it is controlled by Strickland and its
familiar two-prong test. Whether rights and remedies are
available under Article 36 of the Vierna Convention is
relevant only to the extent that it helps ; prove or disprove
one of these elements. As we know, the distinction
betweenﬁghtsandremedmmo&muﬂpperym For
simplicity’s sake, we will. discuss the -question of
individual rights under the deficient performance prong
andthequesﬂmofmmedmm&wprejudiceprmg.
As we shall explain, we have always assumed that Article
36 confers individual rights, even in the ctiminal setting,
and we stand by that position today. Further, we
believe that there was a viable (and simple) remedy for
the Article 36 violation alleged in this case: counsel could |
have informed Osagiede of his right 4o consular |
assistance and the violation mﬂhvebm raised with

the judge presiding at trial,

Before proceeding to our Strwklmd analysia, however, we
must address the Government’s argument that Sanchez-
Llamas forecloses foreign nationals’ fivan bringing. inef-
fective assistance ofmurmeldajﬁ:ﬁbamdmwclesﬁ
violations. A close reading of Sanchez-Liamias suggests '
otherwise, While the Court rejected the argument that -
the treaty itself required suppréssion as a remedy, the
Courtsmeasedthattherewmdﬂmmmsof “vindicating
Vienna Convention rights.” Sahchez-Llamas, 548 US. at -
350, 126 S. Ct. 2669. Specifically, the Court stated that a _ "*
defa\dmtcouldmmem!\rﬁd&%viola’tionas a part of

L
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~ abroader constitutional

rooral argument. Indeed, Justcs
' was “critical” '

2 This was also the case in Waﬂhﬂ &R |
US.__ 1288.¢Ct. 1546, 1355 &1, 170 L. Rd.2d (2008).
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nal duallenge, such as a challenge to
the voluntariness of a statement under the Fifth Amend-
ment. Id,, 126 8. Ct. 2669; see also United States v, Ortiz,
315 F.3d 873, 886 (8th Cir.2002). © .

More importantly, the Court suggested that the Sixth
ent could also serve as a vehicle for vindicating
Article 36 rights, In a telling passage, the Court noted
that an attomey’s failure to 7aise an Article 36 violation
would not be “cause” for oversi ling a stat |
default rules, unless "the attor Y's overall representation
Julls below what is required by the Séxth Amendment.” Sanchez-
Liamas, 548 U.S. at 357 & n.6, 126 S, Ct 2669 (emphasis
added). The Court went an to explain that the attorneys
in that case were aware of their clients’ Vienna Conven
ton rights and had made & strategic dedision ot to
pursue them. 7. Thus, “nothing. [

- counsel claim predicated mhastrialcammal's failure to

assert the State's violation of those rights.” Id. at 364 & n.3
(Ginsburg, ], concurring). Becaise the defendants had
abandoned thelr ineffective assistance of counsel claims,
however, the issue was not befere the Court. 14, at 357 &
n.6. The inclusion of this discussion. in' the Court's

opinion was no accident: theVlabﬂuy of hieffgcﬁve asgis-
tance of counsel claims had: bee: discussed extensively

Texas (Medellin ), 552

-
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an ineffective assistance of wmwel claim alcmg with his
direct Vienna Convention claiin. See Sanchez-uamas, 548

- 1.8, at 363-64 & n.3, 126 5. Ct. 2569(Gimburg,l COnCUr-
ring). Through ineffective assistance of counsel claims,
“*full effect’ could fbe] giventu Article%” I,

Thus, we reject the notion. that SMM-LMM forecloses
foreign, nationals from brin.glng ineffective assistance of
counsel claims based on Article: 36 violations. In fact,
Sanchez-Llamds appears to.express a preference for sub-
suming Vienna Convention claims-in broader constitu-

tional attacks, rather than bn,sing relhf entirely on the
treaty itself. With this g'enetal mther setl:led, we move

0 our Strickland analysis® -

¢ Wefindno prublem wlth Tcagw m.m, m U 5 zss, 313,109
5. Ct. 1060, 103 L. Ed.2d 334 (1989). Coungel’s duty to know the
_applicable law, at least when it thattery. to his client’s defense,
has been clearly established by Stricklind and.its progeny. Two
courts of appeals have already. held that a reasonably com-

petent attorney would be aware of Vienm Convention rights.

See Murphy, 116 F.3d at 100; Breard, 134 ﬁ.‘?-d at 619-20. Even

‘-ifmupuucumappumumofmmmbeﬁm-

arigen, it would be of little legal consequience: “If the rule in

question is one which of necessity -requires ame-by-cm:
examination of the evidence, then we can tolerate a number of

specific applications without Mm that those applications

themselves create a new rule; . Mmebegimingpodnt‘ ,
tication, a rule designed for the

- " is a rule of this general applis
spemﬁcpurposeofevﬂmﬁhgnmyﬂnﬂofﬁacﬂalcmﬂexmu

- will be the infrequent case that yislds a result so novel that it

forges a new rule, ong not dicmd by pmdent Wright v.
o _ {continued...)
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To establish an ineHfective assistance of counsel claim,
Osagiede must show that(:l)his coungel’s performance
fell below an objective standard of reasonableness when
meastired against “prevailing. professional norms,” and
(2) but for the deficient pes orinance, there is a reasonable
probability that the outcome of the proceeding would

have been different. Strickiand, 466 U.5. at 687-96, 1045, Ct.
2052, Wp scrutinize each dlaim in light of the totality of

the circumstances, see id., afthr enigaging in an individual-
ized fact-based analysts. Willians v. Taylor, 529 U.S. 362,
391, 120 8. Ct. 1495, 1512, 146 L. Bd.2d 389; 416 (2000).
We review the denial of an evidentlary hearing for
abuse of discretion. Se¢ Bruce, 256 F.3d at 597. When
reviewing a decision to deny & petition for habeas corpus,
we review factual issues for <léar emror and legal issues

de novo. See Galbraith, 313 ¥.3d at 1006. The district court
provided purely legal arguments in dismissing

Osagiede’s petition on the first prong of Strickland; our
review is thus largely denewo. -~ - - |

unless the record “conclosivily st

An evidentiary hearing m a.§ 2255 motion is required

{s] that the prisoner

is entitled to o relief* 28 US.C. § 2255(b). Ineffective

 (ocomnued) oo
- West, 505 U.S. 277, 308:309, 112 5, Ct 2482, 120 L. ¥d:2d 225

(1992) (Kennedy, J,, concurring). Neither do we consider the

~ “appropriate nmommndatimw’mmdy suggested in Sanchez-

Liamas to be a new rule ofcmunalpwmdmit is simply an
applicnﬁonofmnmm‘m‘ pon .

EE SR Ay e pins il iR
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assistance claims often requim an eVidemiary hearing )
because they frequently allege facts-that the record does | J

not fully disclose. See Shaw v. Linited States, 24 F.3d 1040, i
1043 (8th Cir. 1994). Further, they generally require an i
evidentiary hearing if the rem!d contains insufficient
facts to explain counsel’s actions' as tactical, see United ¥
States v. Leonti, 326 F.3d 1111, 1122° (9th-Cir. 2003), or i
if further factual development might demonstrate preju- -,
dice, see Ivory v. Jackson, 509 F.3d 284, 298 (6th Cir, 2007) | J
We examine eachuftheprmgsmtmn o i

|

‘national in a criminal procas
mance “under prevaﬂhig fegs N : :
466 U.S. at 689, 104 5. Ct. 2052, Wa must reconstruct the - i
situation faced by Osagiede’s r:mel a3 it would have '
appesred to a reasonably competent lawyer representing
aforeignnatlonalhminolshlm 14, at 689; Lilly .

A“ i
Effecl:ive performance by mmml mpreﬂmting a formg;n "#

Gilmore, 988 F.2d 783, 786 (?th Cir, 1993) We look to k
various sources in our attempt t reconstruct the situation 4

. (including statutes, regulations; case lawmdprofesaional i
* guidelines) but none of these sources alone: is disposmve J'
Strickland, 466 U.S. at 688-89, 1048.Ce.202. = i
Osagiedesclaimmammmominﬁxﬂiﬁnmdment" o
cases. In essence, Osagiede argues that his lawyer should i
have been aware of his Iegal ﬂﬁm under Article 36 and I

should have acted to- pratect; them: “All lawyers that

represent criminal defmdm e -expactad to know the |
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laws npplicablemﬂldeEdafmse Julian v. Bart!ey,
495 F.3d 487, 497 (7th Cir. w);umrdr}mmv Snyder, 266
F.3d 693, 702 (7th Cir, M),va Hanks, 97 F.3d 887,
893 (7th Cir. 1996); men.uMMFMIEZ 1258 (7th
Cir. 1992). The Government does fiot contest the fact that
it failed to notify Osagiede of his: right to contact his

- consulate. TtusfauuremmﬂfyviomedAnicleSﬁof

the Vienna Convention, as well ag: federal regulations
promulgated to ensure compliance with Article 36.° See
28 C.F.R. § 50.5. The law was.on the books; the violation

was clear. Simple computer mamh would have tumecl
it up.

'IheGovmtargues,hwem Mtﬁrﬁdﬁaﬁdm
not create any individusl rights. that could have been

' mvokedbynoumelasahmﬁortﬂhf Osagiede’s counsel

was not objectively deficlent, the Government argues,
because any argument she nvjght hAVe raisect would be
futile. See Rodriguez v, United States, 286 F.3d 972, 985 (7th
Cir. 2002). In support of it m oL ., the Government
asserts ﬂtatnomurthade#ethﬂdﬂmtmemeanm-
tion created mdimduaﬂym&ilaﬂghtﬂnthecﬂnﬂnal |
setting. This is simply irworreet: numerous courts had held
by 2003 that Article 36 created individual rights, even in

s Wemteﬂutﬂ\eGowmm,humtaddmmdmmmof )
. whether the foreign detaities had a rightunder 28 CER. § 505,
- which is a separate matter, Sse, 2.5, United States v. Calderon-

Meding, 591 F.2d 529 (5th Cir. 1979). hmnd,itﬁoammmy |
on the Convention itself. S
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the criminal setiing’ The courts that did mot hold that

Article 36 created individual rights. almost irwariably
assumed that Article 36 did confer individual rights.” In
fact, a reasonable Ilinois lawyer ‘would have known
that this Court has never held that Article 36 did not

- create individual ﬂghts, mum:l- we have always :

¢ See, e, Stanit v. City ofNew rm, 153F Supp, 2d 417, 427
(5.D.N.Y. 2001); Linited States v. Briscos, 69 F. Stipp. 24 738, 745-46
(D. V.1.1999); United States v. Mirand, 65 F. Supp. 2d 1002, 1007

- (D. Minn. 1999); United States v. Torves-Del Muro, 58 ¥. Supp. 2d

931, 933 (C.D. I. 1999); Linited States v. Homgla-Yamche, 55

F. Supp. 2d 74, 78 (D. Mass. 1999); Lintted Siates v. Superville, 40

F. Supp. 2d 672, 677-78 . VI 1999); United States v.
Chaparro-Alcantara, 37 F. Supp. 2& 1122, 1125 (C.D. . 1999);
United States v. $69,530,00 in LLS. Caw iy ;22 F, Supp. 2d 593,
594 (W.D, Tex. 1998); United Statnau WPMJF. Supp.2d
1084, 1095-96 (5.D. Cal. 1998).

7 See, e.g., Sanchez-Llamas, WU&A{MIM&&M Brmrd

v, Greene, 523 U.S. 371, 376, 118 S, Ct, 1852, 140 L, Bd.2d 529
(1998) (per curiam); Lnited States v.  Minjarez-Altarez, 264 F.3d

980, 986 (10th Cir. 2001); United States v. Chantisadara, 230 F.3d

- 1237, 1255-56 (10th Cir. M}UWSW? CmMmmm, -
o212 Fa3d 1194, 1196 (11th Cir.: 2000); - Linited States v,
Lombera-Camorlinga, 206 F.3d 882, Bi5 (9th Cir. 2000) (en banc);

United States v. Li, 206 F.3d 56, 61-82 (18t Cix. 2000); Murphy v.
Netherland, 116 F.3d 97, 99-100 {4y Cir. 1997), The Government

cites only two cases that have held that Article 36 confers no

individual rights. See Linited States v, Emuegbunam, 268 F.3d 377,
38695 (6th Cir. 2001); United sm . Ihmmszm 243 F.3d
192, 195-200 (5th Cir. 2001) :
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1045, 1048 (7¢h Cir. 2000); United States. v. c;mi,:m;
Alcantars, 226 F.3 616, 622 (7th Cir. 2000). Thus, 1t Vo2
clearly established acroes ﬂwemmtry that & .
Vienna Convention created individual rightsor ‘cnurts,
would proceed as if it did.”

o sumed that it did.® See Lnited States p. Lawall, 231 F.3d

aally enforceable rights " Gee Madej 0. Schoming, No.

1866, 2002 WL 31386480;.8¢ *1 (N.D. TiL. 2002) (Coer, J.)

omeDel Myro, 58 F. Supp. 24 at 933 (Mills, J);

Chaparto-Alcantara, 37 s;:pp.:zd, 5;;“,112;.(&:9&5 I;mh‘;
Cheparro-Alcantars, the Centeal Disteict & % 000 o1
nequivocaly B o wnder Arice 36"

;umpme (:ourth::mm ipivel mvm Cmvmhona:h:
source of individusl rights or ob l;t:‘x’rpouibﬂity oﬁtj e

Cuurtnusht,mﬂleﬂmmmd\n comlwi wkusion. Unt
the Court chooses to do 8 howm,we mﬁnue to:assumme
thatsuch righteexist. = o .
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Chapnrro-Alcantara, 37 F. Supp. 2d at 1125. When the.
issue of individual rights 2 aroge. again in Torres-Del Muro,
the Central District stated ﬂaﬂy that it had “already |
addressed” the issue in Chupm*m—AlcdutHra and reiterated
that the defendant had “a ptivate right to consular noti-
fication.” Torres-Del Muro, 58 F. ﬁllpp 2d at 933,

After Chaparm—AImntum md Tm—DzI Muro were )
decided,” the Intermational Court bf Criminal Jusice = |
issiied two landmark decisions holding that Article 36 )
did, in fact} provide the detained foreign national with g
individual rights. See LaGrand Cese. (Germpny v. United |

States), 2001 LC.J. 466 (June 27, zﬂn:t);mac:ommngAm | 1
& Other Mexican Nationals (Maxico v. United States), 2004 5
LC.J. 128 (March 31, 2004). The thamatic legal and political
developments that led up to the LaGrand and Avena cases g
- drew widespread attentior at ] natignal and interna-
tonal levels”Shordy ate aGrand, the Northern District !

© See, e, Roger Cohen, ULS. Emcmmfam SﬁrsAnger, | ’
N.Y. TiMes, March 5, 1999, at A14; Raymond Bonner, LS. Bid to o
Execute Mexican Draws Fire, NY-TILE&.SO,ZODD at A20;
Douglass W. Cassel Jr., Executions Land 118, in Court, CHICAGO ;
DALY LAW BULLETIN, Nnvemhet 17, :awu, at5; MuhseSlmons ‘
World Court Finds UL.S, Violated Consyfar Rights of 2 Germans, N.Y. I
 TiMEs, June 28, 2001, at A10; Petey Firi, Court: LLS. broke pact I
by executing German in 1999, mmymza 2001, at :
4; Ginger Thompson, An Execution in Texas Straing. Ties With it
" Mexico and Others, N.Y. TIMES, Avgust 16, 2002, at AG; Marlise - .
Simons, World Court Tells U.S. to Delay Executing 3, N.Y. TiMes, I
.February 6, 2003, at A13, Toby Smling; Wnﬂd Court. orders il
. , (cmﬂnued 3
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 of Iﬂinois ruled that Luﬂw had aettied the issue of
- whether the Vienna meﬁm conferred individual

rights, Seejdndq 2002 W SIMO ‘at *1. Its language
was clear: “After LaGrand, . « +10.court can credibly hold

~ that the Vienna Cunvm&on does not create individually

enforceable rights,”™ M. quejibelf was discussed
the Chicago legal community. Ses Pats within
Judge Espands sights of Faeocry

 BULLETIN, September 26,2002, at 1. “The Government’s

failure go notify Osagieds of his Vierna. Convention

ﬂghtaaccurredmdymﬂuaﬁerMadqwashanded‘.

down, and Osagmda’a &

Further, atﬂmﬂmeai'”‘ ade
Educaﬂm‘s Guide for

*”&tmnwysahmﬂd i nﬂmauz:ens clients
that they have the right to consular notification of
mdrmestunderﬂie‘.’lm&nvenﬂonandthatsud\
Tnotification mquestshouldﬁemade partofanyassemon

10 {...continued)

. s tnstnymﬂnmafﬂMm Cmcmo'lmum,llebmury

, 2003, at 3.

u Subaequentdeddomhawn\udgdeaxﬂuth@mdanddm
did not conclusively setfle the. issue. See generally Medellin 11,

852 US. __, 1285, Ct1346. We focus

mﬂymﬂwe&ctnfﬂmm

lMDcmatﬁmhmhmmM&eMH :

L]

agiede’s sentencing, the linois
- Institute for Continuing :Legal .
‘Defmdmg Ilinois Crimimal: Cases stated in ‘unequivocal
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of rights to silence and counael Py {A]uomeys represent-
ing non-citizens clients should: f dvise them to invoke the
Vienna Convention rights to the. police and prosecutors
at the police station and to the judgu at the initial court
appearance and should raise the issue duﬂng any motion
to suppress statements.” DEFEMG TLLINOIS CRIMINAL
. CASES § 4.2 (2003). As the Supreme
“[plrevailing norms of pracitee: ay reflected in American
Bar Association standards and ‘the like . . . are guides

to determining what is reaaomhie Stﬂcktund at 688-89,

104 5. Ct, 2052, ‘
To summarize, the Vienna meam:lm was ﬂ"te “Law of

the Land” at the time, and 28 C.F.R. § 50.5 required
federal agents to comply with'it. Professional guidelines
eir clients of Article 36
rights. Therewerehundredaofm incwhich courts had

| h\sh'uctedlawyemtomfoms_'

addressed those rights, even in a c::lmdml setting, and
these cases generatedadecent, offanfare ndeed,

the district in which Osaglede’s MWM being heard had
just ruled that foreign nationals had. individual tights
under Article 36, In this climate, wg beiiew that Tllinois
| & foreign national

criminal defense attorneys re htin
inzmashouldhavekmwnmmmeudients of the
righttoconsularaccessmdmmmismvﬂthﬂm

pmmdmgjudge“ o

“Theremauermnxmnywﬂmﬁwemt’sdaimﬂma

reasonably competent attorney would not have known to

have at least raised an Article 36 leqﬁm Even before Breard, ‘

courts. lmd recogn.tzad that Vienm Cmmﬂm claims were
. . (mnhnued )

.Court has stated,
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Gfmm-se, counselmaym&amatugic reason for not « .
doing so. In Sanchez-Llamas, for example, “defense
counsel was the son-of Salvndorm diplomats and was

familiar with Article 36 issues, but he decided it would

bebethertoﬁuﬂtmenummrofpeoplemwhomhischent i
spoke.” SeeKadish&GhmTMSuwm Court, The Right
to Consul, and Remediation, 27 MicH. J. INT'L L. at 1219.

'Thmisnomdmotasmtegicdedsimint}ﬂsre-

cord. Indeed, there ismwldmee that Osagiede’s counsel
was even aware of Article 36 or the federal regulations

" enforcing it. Wh:letlmc;wemmm\tclmmﬂmtosagiedes

counsel used Lasisi as & * “specter” to cast doubt on the

Government’s case, we have reviewed that portion of the

sentencing transcripts. andwearemtpersuaded Ineffec-
tive assistance claims generally require an evidentiary
hanﬂnglfmemordcmtaiminmﬁdentfactstoexplm
counsel’s acﬁonsastacﬁml. Sukom: 326F3d at 1122.

Such s the case here. -

: Wehxmtotheprejudiaepmcngiedemustshowthat

‘errors, ﬂw result of the

2 continued) '
commonplaceandthatﬂmywmﬂdbedmdwaivcdifthey

were not raised by counsel. Sa¢ Murphy, 116 F.3d at 100-(“any -

reasonably diligent saarch by fdefendant’s] counsel . . would
have revealed the existence and applicability (if my) of the
Vienna Convenﬁon”), Breand; 134 F.3d at 619-20 ("a reasonably

' diligent attorney would have ‘discovered the applicability of

the Vienna C.nnvenhon toa fomign mtmml deﬁendmt")




Case: 1 l b-Q

:0}-qv-02307 Document #: 42 Filed: 12/01/08 Page:25.of 29 PagelD #:193

No. 07-1131 BT -

proceedhlg would have hnm different Smckiand 466
U.5. at 694, 104 5. Ct, 2052, We focus, s Osagiede did in
his petition, on the attribution of relevant conduct at

sentencing, which sigmﬂcantly increaséd the length of

hxssentenceandwhmhthadistmtmdgeadmthedtobe.

a “close call "

As we promised, we will now adximsa the Govem:mmt's B
argument that Osagiede could not show prejudice be-'

cauaethmisnoremedyformikmcle 36 violation. In
suppott, the Government relies on a series of cases that
liave held that suppression of: evidence and dismissal
of the indictment are inappropriate. remedies for an
Article 36 violation. The Government, however, has

faﬂedtoshnwwhyﬂ\eaemmmlwmhem In their

brief before the district court,. the' ‘Government noted.
- that Osaglede had not made any pont-arreat statethents
and that no evidence was. obtaimd, as.a vesult. The sup-
pression cases are thus in, : “sea,eg,Li 206 F.3d
at 61, as are the cases mvol’ving dimﬁnsal of the indi¢t-
‘ment, see, e.g., Corboda-Mosgiers, 213 ¥.3d at 1196. The
“Government’s contention that thm cm show a general
tendency of courts to “reject attémapts to enforce the
Vienna Convention” is too vaghe, ;m be helpful

There is, MWwer,amm&mdammtalﬂawmﬂm‘

Government’s position on remetlies; The Government
seems. to assume that the only recourse available to
- Osagiede’s counsel would. have. ‘been to_file a motion
for suppression or for disiiisdal, or. perhapa o let the
pmaeedjngxmntheircoursemdﬂmwseﬂmhmdess

violation on appeal. The Gowmmmt focusm inordinately
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on backwarddouking mdiea and ismms the fact thate
theh-ialcourt;udgeismamqueposihmtoremedym
Article 36 violation before ‘prejudice has. occurred. Cf
Breard v, Pruett, 134 F.3d 615, 622 (4th Cir. 1998) (Butzner,
J. mncurﬂng) (“The ptovisiom of the Convention
should be implemented before trial when they can be
appropriately addressed”), Osagiede’s lawyer could have
takmaslmpleacﬁmwmm&neﬁommt’avioh-
tion of his Article 36 rightéi she could have informed.
ﬂwformgnmtlmaloﬂﬁsri@\tsmdmsedﬂwviola- |
tion with the presiding judge: As the Court noted in

Sanchez-Llamas, if a defendant “ralses an Article 36 viola- E

honath‘ial,amurtcanmkuﬂ\eappmpmhemnm
modations to ensure that the defendant secures, to the

. extent possible, the benefits: of congular assistance.”

Snnduz-—L!mas,MBUS.nt.?EB 1265. Ct.2669, Aﬂ:erbemg
apprised of a potential elation, “a court might . .

as to whether a defenidan -5-'“"'.]‘, l:hathemaymntacthxs
consulate; itm@tevmmﬂm the prosecuting author-

ity allow a foreign nationial to ¢ontact his consulate,” Mora

. NmYork,SMFMlBB,mnmdeir 2008), The
recordmakesclmthat“ 8 |

If Asticle 36 has bean violsted and counsel has failed
to remedy the violation, the question becomes whether

| Dsagiedemen&wwmmmﬁmhemsmdmr-* |

mine whether he has been prejudiced by the failure to
mvoketheCﬂnvmﬂme:oftbema}orissuestobe '
dﬂerminedbyanewidmﬁﬂtyheuhgtmuldhewhe&er
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the Nigenan consulate cauld have mmsted Ohagiede with
. his case and whether it would have dﬂm 80, In order to
-merit an evidentiary. hearing, Osagiede:
how he proposes to show a realiﬂtia pmpact of consular
assistance and provide some credible iridication of facts
réasonably available to him to. support his. claim. The
distﬂctcourt,basadmma;orpartmﬂlesehtdicahm
maythmexerciseitsd:screﬂmﬁnmadmuhemng

To show thgt concrete p‘ ejucics Howed |

-the nature of the assistamg he have received had

" he been alerted to his Amclaaﬁrights The record does
reveal that Osagiede had a special need: for services
typically wiﬂunﬂ\epawmu!&wmmdate‘ Here, at the
relevant conduct hearing, the Guwm:twmt ‘presented”

nine tape recordings that. allﬁquiy sohtainiec Dsagledes
voice. The tapes were difficylt ‘to deciphist, however,
because the speakers had strong Nigenlan acmts In the
end, only one of these i “z]wpmyerly analyzed,

The Nigerian consulate might, ‘perhaps, have provided
theﬁmdsforapmpermalysigofﬁ‘mﬂapés The Nigerian
Consulate might have beenaﬂe to identify. regional
 dialects, offer an accurate voige: analys
lated the wiretaps itself. The Conpuiate ¢

have also located Lasisi, who' w ':'i‘by men in Nigeria,
and taken a statement from- Mm. See, e@, supm, n.3 (de-
scribing the evidence gatheted by.the b

in Sanchez-Llamas). Lasisi was, after &

been previously mistaken for'O e and the

may have been speaking on the. tipe recmdmg The
Nigenan Consulate appea:m to haw been well situated
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and well equipped toprcmldeosagiede with.this kind of
assistance. Thus,ﬂskglﬁdehnnMalomgway toward
showing that he dmm wklmﬂary hearing

Osagiede, hO,Wever flm amther obstacle: having
shown that the ngaﬂan consulate could have assisted

‘l-dm,hemusta}soshmvtﬁat&ahﬂgeﬁmcmwuhte

would have assisted him. The decision to render assistance
to a foreign detainée, which gives significance to the
obligations imposed by. the Convention, rests in the

 discretion of the Nigeriani consulate. Perhaps the Nigerian

consulate does not get involved in eriminal matters;

| - perhaps it would mhmmmma that Osagiede
ips it would have declined

deserved its assmtame.;
for other reasons. Osagjede must provide the district
wdgemdthamdibhmmmatthe Nigerian
consulate was in fact-resdy to render assistance in his
case. These indications: d&mtnemsaxily have to come
in the form of an actual presentation in advance of the

heanng of - official | ocu

nﬂghtwdlbepmﬂdhtmat&mheuing In the case
before us, a credible assertion of the assistance the con-
wvidd wmddmhtlethe petitioner

tomeﬁdmharyheaﬁﬁ&“ C

‘30fmurse,1f0n3ledemmqﬂdmﬂuyhenﬂng,hemu

'ﬂtenhavetodomomﬂ!mmwlmdihhindiﬁaﬁmdthe

services the consulate would have provided. He will have to
provide evidence mfﬂdmtwpmhuwuprejud:mdbytha .
faﬂmtonoﬂfyhiuiofmﬂxﬁﬂeaﬁﬁghh

v ntamenm or affidavits
' from the Nigerian mhmal&nuahau:h evidence
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- We cannot say that the remrd ”mnclmively nhaws" that

Osagiede is not entitled to relief on his Sixth Amend-

ment claim. See 28 US.C. § 2255(13) Omgiede 8 petition is

GRANTED, the district court order is VACATED and the

case is REMANDED for I-l.trther pmceedlngs int accord with
- this opinion. S




