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JIAHAO KUANG; DERON COOKE, on No. 18-17381
behalf of themselves and those similarly
situated, D.C. No. 3:18-cv-03698-JST

Plaintiffs-Appellees,
MEMORANDUM"
V.

UNITED STATES DEPARTMENT OF
DEFENSE; JAMES MATTIS, in his official
capacity as Secretary of Defense of the
United States Department of Defense,

Defendants-Appellants.

Appeal from the United States District Court
for the Northern District of California
Jon S. Tigar, District Judge, Presiding

Argued and Submitted June 14, 2019
San Francisco, California

Before: GOULD and IKUTA, Circuit Judges, and PEARSON," District Judge.
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This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.
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The Honorable Benita Y. Pearson, United States District Judge for the
Northern District of Ohio, sitting by designation.
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Plaintiffs are foreign nationals and lawful permanent residents (“LPRs”) of
the United States. Both have enlisted in the United States armed forces, but at the
time of filing, neither had yet shipped out, or “accessed,” to active duty.

Military recruits are subject to background screening on enlistment. See 32
C.F.R. § 66.1. The background screening is designed to identify and explore
possible risks to national security and confirm that each recruit is eligible to hold a
military position. Citizens and LPRs are subject to the same background screening
rigors.

Until recently, both citizens and LPRs generally were eligible to begin
active-duty service before their background screenings were completed as long as
they had satisfied certain other screening requirements. On October 13, 2017, the
Under Secretary of Defense for Personnel and Readiness issued a memorandum to
military branches (the “October 13 Memo”) instructing that LPR recruits should
not be accessed prior to completion of a satisfactory background screening and
favorable recommendation. The October 13 Memo did not affect the accession
timeline for citizens.

Plaintiffs argue that the Department of Defense’s (“DOD”) change in
practice was arbitrary and capricious and must therefore be set aside pursuant to
the Administrative Procedure Act (“APA”), 5 U.S.C. § 706(2)(A). On Plaintiffs’

motion, the district court issued a preliminary injunction preventing DOD from
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implementing the October 13 Memo, thereby requiring that citizens and LPRs be
accessed according to the same timetable. DOD appeals from the injunction order.

Internal military regulations ordinarily are not amenable to judicial review
without some preliminary scrutiny. Mindes v. Seaman, 453 ¥.2d 197 (5th Cir.
1971) (articulating a four-factor test for reviewability).! To assess whether a claim
against the military is reviewable (assuming certain threshold requirements are
met, as they are in this case), we inquire into (1) the nature and strength of the
plaintiffs’ claim, (2) the potential injury to the plaintiffs if review is refused, (3) the
extent to which review would interfere with military functions, and (4) the extent
to which military discretion or expertise is involved. Khalsa v. Weinberger, 779
F.2d 1393, 1398 (9th Cir. 1985); Wallace v. Chappell, 661 F.2d 729, 732-33 (9th
Cir. 1981).

“[Clonstitutional claims give more weight to an argument for reviewability
[than statutory claims].” Khalsa, 779 F.2d at 1401 (emphasis omitted); see
Gonzalez v. Dep’t of Army, 718 F.2d 926, 930 (9th Cir. 1983) (“Constitutional
claims ordinarily carry greater weight than those resting on a statutory or

regulatory base . . . .”) (alteration omitted) (quoting Wallace, 661 F.2d at 733).

I'We adopted the Mindes test as to constitutional claims in Wallace v. Chappell,
661 F.2d 729, 733 (9th Cir. 1981), and as to statutory claims in Khalsa v.
Weinberger, 779 F.2d 1393, 1401 (9th Cir. 1985) (“[T]he Mindes test also applies
to statutory claims against the military.”).

3
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Although Plaintiffs raise constitutional claims in their complaint, they relied on
their APA claim? to support the motion for preliminary injunction. Plaintiffs point
to no prior case in which an APA-based challenge to an internal military policy
survived Mindes scrutiny.

The district court concluded that Plaintiffs’ arbitrary-and-capricious claim
was strong on the merits because DOD had “simply withheld all of the relevant
facts.” The administrative record, however, reveals at least two factual
underpinnings for DOD’s decision to adjust the accession timeline for LPR
recruits.® First, preexisting guidelines published by the Office of the Director of
National Intelligence (“DNI”) instruct national-security adjudicators to consider

P14

recruits’ “allegiance to the United States,” “foreign influence,” and “foreign
preference” when conducting background screenings, all of which have self-
evident implications for LPRs. Second, a 2017 DOD study identified several
difficulties in screening LPR recruits that did not occur when screening citizens.

DOD reasonably concluded that delaying the accession of LPR recruits would

mitigate the risks identified by the DNI Guidelines and the 2017 DOD study.

2 In addition to their claim that the October 13 Memo was arbitrary and capricious,
Plaintiffs also argued that the policy change was “not in accordance with law,” see
5 U.S.C. § 706(2)(A). The district court dismissed the latter claim.

3 The record also included internal DOD memos regarding the potential security
risk of other noncitizen recruits.
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As for the second Mindes factor, we identify no grave injury that will result
if the district court refuses to review Plaintiffs’ arbitrary-and-capricious claim.
Plaintiffs were not entitled to quick or immediate accession on enlistment, and they
were expressly advised, both by their contracts and by the delayed-entry statute
itself, that accession might not take place for up to two years after enlistment. The
record also does not support Plaintiffs’ contention that they suffer stigma from
delayed accession. Cf. Wenger v. Monroe, 282 F.3d 1068, 1075 (9th Cir. 2002).

Assessing the third and fourth Mindes factors, we observe that military
decisions about national security and personnel are inherently sensitive and
generally reserved to military discretion, subject to the control of the political
branches. See Dep’t of Navy v. Egan, 484 U.S. 518, 527 (1988); Gilligan v.
Morgan, 413 U.S. 1, 10 (1973); Gonzalez, 718 F.2d at 930. Of course, we are not
compelled to be credulous. Assertions by the military that are “palpably untrue or
highly questionable” merit little deference. Khalsa, 779 F.2d at 1400 n.4. But
DOD’s claim to expertise in this case is not seriously in doubt, and its assertions
about national-security risks are not far-fetched.

We conclude that judicial review is foreclosed. We therefore VACATE the
preliminary injunction and REMAND the case with instructions to dismiss the 5

U.S.C. § 706(2)(A) claim pursuant to the Mindes doctrine.
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir.R. 41-1 & -2)

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)

. A party should seek en banc rehearing only if one or more of the following
grounds exist:

Post Judgment Form - Rev. 12/2018
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(2).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.
. The petition must be accompanied by a copy of the panel’s decision being

challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Post Judgment Form - Rev. 12/2018 2
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. The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms
or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov

Counsel Listing in Published Opinions
. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing
within 10 days to:
> Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123
(Attn: Jean Green, Senior Publications Coordinator);
» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Form 10. Bill of Costs

Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)):

I swear under penalty of perjury that the copies for which costs are requested were
actually and necessarily produced, and that the requested costs were actually
expended.

Signature Date
(use “s/[typed name]” to sign electronically-filed documents)

COST TAXABLE REQUESTED
(each column must be completed)
No. of  Pages per TOTAL
DOCUMENTS / FEE PAID Copies Copy Cost per Page COST
Excerpts of Record* $ $

Principal Brief(s) (Opening Brief; Answering
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal; $ $
Intervenor Brief)

Reply Brief / Cross-Appeal Reply Brief $ $
Supplemental Brief(s) $ $
Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee $

TOTAL: |$

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:

No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10);

TOTAL: 4 x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10 Rev. 12/01/2018
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