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No Q02-7247 :!r

Dee Farmer. Petitioner
V.

Edward Brennan. Warden, et al.. Respondent

5 MOTION FOR LEA VE TO FILE BRIEF

AS AMICUS CURI/E

Stop Prisoner Rape (hereafter SPR) hereby respectfully moves 

this Honorable Coun for leave to file this attached brief as amicus 

curia in the above-captioned case and as grounds for this motion 

10 states; (1) SPR is a national association founded in 1979 as "People 

Organized to Stop Rape of Imprisoned Persons." (2) SPR is an 

organization dedicated specifically to ^soner rape^ues. and the 

instant case presents the question of the standard of protection from 

rape owed by prison officials to prisoners. Most of its officers. 

15 directors, and members are victims of rape behind bars, hence its 

colleaivc experience with this problem is great and its internally 

gather^ data is cumulatively conclusive. (3) SPR’s president, 

Stq^hen Donaldson, is the author of the Prisoner Rape Education



Project' (an audio and written manual designed for prisoner rape 

avoidance and treatment of survivors, sponsored by the New York 

State Council of Churches), has been speaking and writing on the 

subject for 20 years, is a trained rape counselor^ has lectured on 

S prisoner sexuality at Columbia University’, and founded and led 

the Committee on Male Survivors of the New York City(-spon- 

sored) Task Force Against Sexual Assault. (4) The consents of the 

attorneys for the petitioner and the respondents have been request­

ed to consent to the filing of this brief, but bad not been received

10 when we went to press.

Respectfully submitted.

Frank M. Dunbaugfa,
744 Holly Drive North, 
Annapolis, MD 21401 
(410) 974-0555
Counsel for Stop Prisoner Rape

November 14, 1993

' Bramlon. VT; The Safer Society Preu. 1993.
20 ’ St. Vinccitt'a Hoapiu! Rape Criaii Center. New York C«y, 1984. He co­

chaired the male couaaclon group.
* Univenity Seminar on Horooacxualitiea, January, 1993
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INTEREST OF AMICUS CURLE

Stop Prisoner Rape (hereafter SPR), a national association. foun> 

ded 1979 as "People Organized To Stop Rape of Imprisoned Per­

sons," exists to provide education, information, and advocacy on 

5 the sexual assault of prisoners (see Appendix E). The instant case

gives this Court an opportunity to set a tone and provide direction 

to lower courts and to confinement officials on prisoner rape issues 

and thus is of grave concern to SPR’s men'bership.

SUMMARY OF ARGUMENT

10 The rape of prisoners is a widespread phenomenon, which tends 

to be a repetitive problem for its victims, a deadly risk in the age 

of AIDS, a devastating experience whose psychological and 

physical consequences are known and described as Rtq>e Trauma 

Syndrome. The problem of prisoner rape needs to be seen in the 

IS contexts both of violence and of sexuality. It b a praaice which 

is ingrained in the culture of confinement, both among prisoners 

and prison officials. The injuries occasioned by prisoner rape are 

predicuble and preventable using appropriate strategies.



IPB 1

ARGUMENT

INTRODUCTION

Little has changed since Rev. Louis Dwight first investigated 

sexual abuse in American prisons in 1824 to 1826, visiting "most 

5 of the prisons...between Massachusetts and Georgia" and finding 

"melancholy testimony to establish one general fact, viz., THAT 

^OYS ARE PROSTITUTED TO THE LUST OF OLD CON­

VICTS." [upper case in original] Rev. Dwight pleaded: "Nature 

and humanity cry aloud for redemption from this dreadful degrada- 

10 tion."*

One hundred seventy years later, they still cry.

"In this case we deal with a subject matter which has 
become a national disgrace in some of our nation's prisons. 
We speak, of course, of the inability or unwillingness of some 
prison administrators to take the necessary steps to protect 
their prisoners from sexual and physical assaults by other 
inmates."

* DwiiM’i broadside of ^ml 25. 1826 is quoted in Joiuihsn Katz. ed.. Gay 
Arntrican History, NY: Thomas Crowell, 1976, p. 27f,



This sad description from the Eighth Circuit’s decision in Martin 

V. White^ 742 F.2d 469, 470 (8CT,1984) j^>plies to the case before 

the Coun as well.

The r^e of males has long been a taboo subjea,^ barricaded 

S with popular misconceptions, and the phenomenon of prisoner rape 

[the term "homosexual rape" in the prison context is extremely 

misleading and should be avoided] is little discussed outside 

penological circles, nor is it understood despite its great impor­

tance in prison life. This brief will attempt to provide some in- 

10 sight into the nature of the problem.

* fora general diKUHwn giving iroportuabukfrouadnfbrmition. ice Stephen 
Donaldion, ‘Rape of Make* in Wayne R. Dynei, ad.. Emycloptdia 
nakty. New York: Garland. 1990, vol. 2. p. 1094-109C.



A. PRISONER Sexual Assault Is WroESPREAO

Few aspects of incarceration are more horrifying thM the 
prospect of sexual exploitation and forcible rape within jail and 
prison waUs. It is a subject to which society reacts with a 
combination of fear, disgust, and denial. We don’t want to 
believe that our criminal justice system tolerates such a cruel 
and unusual form of punishment However, this is a brut^ 
reality faced daily by inmates in crowded prisons and lails 
throughout the country, including bucolic Vcrmont...The issue 
of coerced sex will not simply go away. It is a fact of life for 

those behind bars.
>-John F. Gorezyk, Commissioner of Corrections. State of 

Vermont*

Ten years ago the Eighth Circuit found in Martin, supra, at 472- 

73: The pervasive nature of prison [sexual] assaults is well docu­

mented. Justice Blackmun summarized the findings of researchers 

and governmental agencies in this area as follows:

A youthful inmate can expect to be subjected to homosexual 
Sana rape his firsTnight in jaU, or. it has been said, even in the
van on the way to jail. Weaker inmates become the property 
of stronger prisoners or gangs, who seU the sexual services of 
the victim. Prison officials cither are disinterested m stopping 
abuse of prisoners by other prisoners or are incapable of doing 
so, given the limited resources society allocates to the prison

25 • In Fweiwird to the O^er^is^muatjbr Joit/Prium AdminUtnuor^ St^of
the Friumer Rape E^icaAm Project. Bnudoii. VT: Safer Society Pieai. 1993.



vices of the viaim. Prison officials either are disinterested in 
stopping abuse of prisoners by other prisoners or are incapable 
of doing so, given the limited resources society allocates to the 
priwn system. Prison officials often are merely indifferent to 

5 serious health and safety needs of prisoners as well.

vs V. BaUey, 444 US 394, 421-22 (1980; Blackmun, J„ dis- 
senting)."

The best systematic survey of sexual assault in a prison was 

undertaken by a sociologist. Prof. Wayne Wooden, with Jay Park- 

10 er,’ in 1979-80 in a medium-security California prison.* They 

reported that 14% of all prisoners had been 'pressured into having 

sex against their will" in that prison.* The authors stated "our

’ Wfwden ¥«s in Uie Dcpnitment of Bchtvioiml Scieneca at Califonua State 
Pblytechnic Univenily; Paiker atudied at Califmiii Stale Univcnity at FuUeiton. 

15 *WayneWoodenandJayPaflw.SasMRrf«arv.-5teaa/£9rf0teri0RM/ruo*i,
New Yofk: Plenum, 1912.

Pnaooeia had previously leained from tape in jails or other prisons to pair 
off with a 'proteclor* as soon as they got to t^ prison were thus not counted, 
even though they had to engage in continuous unwanted sex.



study is likely underreponing certain types of sexual behavior 

(i.e., sexual coercion and assault).

A 1974-75 study by Daniel Lockwood of a wide sampling of 

New York State prisons found that 28% of the prisoners had been 

S targets of sexual aggression.'* Other published studies which 

attempt to measure die incidence of sexual assault in prisons suffer 

from serious methodological problems'^ and are of little use.

It is generally accepted that the incidence rate of sexual assault 

in prison tends to be highest in maximum security prisons and 

10 lowest in minimum security ones.*’

Donald Cotton and Nicholaa GroUi, two of the most widely known paycholo- 
giaU to deal widi prisoner rape, observed in 1914 that ‘available siaiittica must 
be regarded as very amaervative ai best, sinoe discovery and doeumenlation of 
this behavior are eompromiaed by the nature of priaon eonditions. inmate codes 
and subeukures, and atoff attitudes.' From 'Sexuid assault in oorreetiooal institu­
tions: prevoNion and intervention,* in ticiiiu of Sexual Aggression: Treaoneni 
of Children, Women and Hen, Stuait, I.R., ed.. New York: Van Nostrand 
Reinhold.
" Daniel Lockwood, Prison Senal Violence, New York: Elsevier. 19S0.
” An ciarapie is Naeci and Kane’s investigation of the federal prison system, 
where thqr asked prisoners whether they paitieipated in 'horaoeexual* activity. 
Siaocraostpriaoncra.urJike white middleelaas academics, do not consider sex’jal 
penetration of another prisoswr to be 'homosexual,' reserving that term for the 
paasive/pcnetrated role only, and themselves rrmain very atridly in the ac-
tive/penelrative rok. IhQr would answer Naeci and Kane’s questions in the 
negttive even if they were havmg sex regularly.
” SeeStephen Donaldson.'Prisons, Jails and Reformatorim.* in Dynes.ed.,qp. 
eit., p. 1041.



Since the Counts rulings are also applied to residents of jails'* 

and Juvenile institutions, we call attention to the only published 

survey of a jail. Chief Assistant District Attorney Alan J. Davis’ 

thorough study, assisted by the police, of the Philadelphia system 

S in the late 1960s.'^ Davis, who also believed his study underre­

ported victimization, found that 53% of all males who passed 

through the Philadelphia jails were sexually assaulted, and that 

two-thirds of these assaults resulted in completed rape.'*

No detailed survey of sexual assault in juvenile facilities has been 

10 published,'^ but there is a general consensus that victimization

For a description of the diffefcaoeiicfinlintr^icbcaweetijtilatndpriions, 
see ^KTilbett Rideui't end Billy Siockir’s grippinf intide uticle, 'Prison: The 
Sexual Jimgle.' Kiit published in The/mfohre, n was rcpiinied in Scaoeo.ed. 
ep. ctf., p. 17-19.
** Alan J. Davis, 'Sexual Assault in the Philadelphia Prison System and ShetifTt 
Vans,' Trwuaetiom, 6 (2). 1961. p. 1-16: leprinied in Scaeco, ad., op. cif., and 
elsewhere.
'* These surveys remain undisputed in Uie scholarly and penotogical Ikcnture. 
and the amicus knows no reason tt) believe that time has diminishad the problem.

There it oonsideieble aneodoial malemi, inchidiag moat of AathanyScacco's 
monograph, in Prison, Spiwgfield. B.: Charles C. Umiiws. 197S (Soaoco 
worked in the Connectiow juvenile system as a fciensk psychologist.); Clement 
Bartollas. Stuart J. MiBBr. and Simon Dinkz. The ‘Booty Bandk': a Social Role 
in a Juvenile Instkutien,* Jotvnai ef Hemoiexmahty 1:2 (1974), reprimed in 
Scaceo.ed., ap. ck; and there is amne data on ofleader and victim charscteris- 
tics in Bartollas. MyierandDinitz. The Exploilation Matrix in a Juvenile inatitu- 
tioo.' InurmaiieiiatJomrmatcfCr^mimohgy amd Pmokgy, 4:2S7 (1976).



""'■W

rates (and the level of violence generally) are higher there than in 

adult institutions,*' and that "juveniles in adult prisons appear to 

suffer increased danger of sexual/physical violence."*' A recent 

study of six training schools which included both sexes found 

S "almost 10% of the residents are identified as sexual victims. 

They are usually fourteen-or fifteen-year-olds."®

B. Prisoner Sexual Assault Is RErETmvE For Its Victims 

"Once an inmate is raped, he is marked as a victim for repeated 

10 sexual assaults for the remainder of his imprisonment." LaMarca 

V. Turner, 662 F. Supp. 647, 686 (S.D. Fla., 1987), ajfd in part 

and vacated in part on other grounds, 995 F.2d 1526 (IICT. 

1993). "Anybody young, passive or feminine is going to be con­

stantly pressured and ‘hit on' and often either threatened or actual-

15 "BowkerdiscutMtdiitaiMMnekngUiinchapierSofMMNi Mcinuraiioii, NY: 
ElMvier, 1910.
" Robot W. Oumood, The Sexual AmmiIi of Mile ImiHta in liwucoiied Sct- 
ttofi,* tavmoiMia/ Jemma! ef Soeielegy ef Law, 1992, vol. 20, p. 141. 
Dumood ii a clinical paycbotogiatwilli Uw Mauacbuaettt Depaitnienl of Correc- 

20 tioaa.
iBaitollaaaadChriaioplicrM.SiBvcfdei.TheSexualViGliminaCo- 

cducalional Juvenile Corwctional Iwtilution,' VuFhaonJommal, apring-eummer 
19S3. p.M.



ly physically forced or raped."*' "Generally, those who are 

turned out (raped] and made into (sexual] slaves remain slaves and 

never can get out of that," said a noted authority on prisons. Dr. 

Frank L. Rundle. a former prison psychiatrist.” "The most se- 

5 rious problem associated with coerced sex in prison is the *no-win’ 

situation it creates for the victim, which is the primary issue that 

prevents inmate victims from reporting the offense."”

Unless the victim is immediately removed from general popula­

tion and remaiiis in isolation or segregation >br the remainder of 

10 his confinemem. he will promptly become marked by the other 

prisoners as a ’‘punk”^, and then subjected to repeated sexual 

aggression, virtually on a daily (or ni^tly) basis.” Segregation

Wooden and Parker, op. eii.
^ Dr. Rundle. former Chief Piiychiatnst of the huge Soledad priaon and Director 
of Paychiairy for the eahre New York City jail syaiem, ia quoted in Rideau and 
Sinclair, op. cit.
” Cotton and Gioth, ”lnmale Rape: Prevention and Intervention” in Journal of 
Primn A JaU Hoakh, 2:1, (19t2). p. 49.
^ 'An inmate who haa been forced into a aexuaUyaubraiaaive role* (Wooden and 
Parker, op. dr.) There are many other terma current in priaoner alang, but 
*punk” ia moot widely underatood amont priaonert and t« abo UMd by moat 
acholarly writera.

See Stephen Donaldaon. "Punk,” in Dynea, ed.. op. ek., p. lOtS-86.
” The aame will be the lot of any priaoner who beoomea known aa'homoaex- 
ual,” aa priaonen uae the term—i.c., one willing to aooepi aeaual penetration 'on 
the Street.”



'I

Assaults against prisoners in "protective custody" are well docu- 

mented.“

If a rape victim does not commit suicide^, he finds little alter* 

native to continual gang-rape but to *hook up" (form a relation- 

5 ship) with a strong or feared prisoner (his "Man"), who uses him 

sexually in exchange for protecting him from other prisoners ”

"For a majority of these ‘targets,* the best and safest coping 
strategy is to ‘hook up* with a jocker, an inmate dominant

* 'Protective euitody' ii ooramonly a atatus auigned to priaonen homed in 
adoiiniatntive scffcaaiion uniu rather than in aeparate homing uniu. especially 
in the fedenl ay«em. so that 'protected' pnsoners are oSen in irot exposed to 
violently aggressiveprMoacrBawailinf disciplinary hearings; even where 'protec­
tive cmlody' caacs are kept apart from other aegicgmion cases, those who are 
sexual targeu are mixed with prisoners who have gone over their heads in debt, 
who have crossed a powcrftil gsng, become mformers, etc., and who are not 
inhinied from bercming sexually aggressive. Dumond notes: 'Since there is no 
distinetion by teason, many institutional protective custody unhs also serve as Uie 
puttibveenvireninent for inmalcs who have violated instiuxional disc^linaTy poli­
cy.' Op. cU., p. ISO.
"R^ied prisoners tie at high risk of suieideaeeotding to J. R. Rowan and L. M. 
Hayes. 7>emmg Cvriemtmm on Snieid* DHteUpi> end Provsnlfon m Jaib and 
Lockups, Boulder, Colorado: National Institute of CorrectiDoo, 19SI. We em­
phatically agree.
* Colton and Groth, op. or., p. SO.; Davis, cp. cit.



w

enough to protect them....Bonding between two homosexuals 
(gay bonding) is not allowed within the prison culture. A 
homosexual or kid [punk] is expected to hook up with a *man.’ 
This is the unwritten law, and it is enfoiced....This coded obli- 

5 gation of the *old man’ to protect the homosexual or punk is 
adhered to, even to the point of violent defense."”

Since this type of relationship {"protective pairing ” see Appendix 

C) is. from the punk’s perspective, neither fully consensual (being 

undertaken out of extreme duress) nor violently assaultive, since the 

10 punk often has a choice of would-be "protectors" and (in relatively 

less violent institutions”) some negotiating leverage— once he 

has accepted the basic framework of sexual obedience—it has come 

to be referred to as "survival’driven" sexuality.*' It is emphatical­

ly not however, desired by the (usually heterosexual) vic- 

15 tim/surviver. only endured as the least heinous option available to 

him. although he is usually penalized (and thus revictimized) by 

institutional disciplinary codes if caught at it "Prison officials are

” Woodea and Paiker, op. at.
" *la auaiimmi security pnioas...tlie iMNDOsexuals and punks are vinually the 

20 sUves of their pamm." (Wooden and Paiker. cit)
For a fuller deacripiioa. aee Appendix C.



too quick to label such aciiviaes ‘consensual,”’ noted Davis, (op. 

cit.)

Sexual assault is, therefore, always an ongoing issue for vic­

tims behind bars, it is never laid to rest after a single incident, 

5 since the victim must pay with imwanted sex for protection, endure 

repeated gang rapes, or suffer the deprivations of isolation in segre­

gation, which over the long run (as the early history of American 

penology has shown)” can result in mental impairment and in the 

short run, as prison psychologist Robert Dumond notes, "further al- 

10 ienates and stigmatizes the inmate with both staff and inmate 

alike."”

C AIDS Makes Prisoner Sexual Assault Deadly 

Since prisoner rape is usually perpetrated by multiple rqjists, and 

arud tape commonly involves tearing of the rectal lining and bleed- 

15 mg, thus affording easy transmission of the HTV virus, it follows 

that prisoner rape is now a deadly threat to the victim.

^ Adim Jay Hincb. Tkr iUtr o/Ar Ptmim^ary: Priaams and Pamskmeiu in 
Early America, New Havea: Yak Uaiventiy Pleas, 1992, p. 192 n 104.
^ Robert Dmnoad, op. cU. p. ISO.



"The spread of the HIV vims into prisoner populations 
has turned rape from a source of psychological and emotional 
devastation into a life-and-death issue with resulting illnesses 
that create havoc for the prisoner and new difficulties for sys­
tems all over the country."**

Considering that rape victims tend to be the least violent of all 

prisoners (Davis, op. cU.\ see p. 31, infra\ the combination of 

and HIV can turn a sentence for a non-violent cifense, an inability 

to make bail, and even a status offense for a juvenile into a poten- 

10 tial death penalty decreed by no legislature and no judge. The 

fear of such a slow but certain death must be a terrifying spectre 

for all prisoners.

The deadly risk of HIV has numerous impo^uuit consequences for 

rape victims which may not immediately be apparent to those on 

IS the outside. It makes the choice of resistance to the hitter end a

** Fay Honey Knopp, in the "Introductioa; A Matter of Life and Death* to the 
t\eniiew/Maiuial of Donaldson, Priumer Rape Education Project, op. di (which 
she edited). Knopp was until a few months ago director of The Safer Society 
Piofiam and Picas, a national project of the New Yocfc Stale Council of Churches, 
headquataerod in Biandon, Vermont, and is now iu reroarch direcior. Safer 
Society has published numerous books, woifcbooks. and other materials on sexual 
aaaault •fvr* and a icfsnal dtnctory for tteaimem programs.
Knopp also baa a histoty of neariy 40 yean of prison miniairy. having been until 
teoently one of the few National Visilon of foe Prison Visitatioa Service, an 
intenknominational agency accndiied to foe Federal Bureau of Priaons, whoae 
insiipitioot it services.



death-dealing one, since bloody anal rape carries a very high risk 

of infection, while oral sex cames little or none. Thus the target 

of sexual assault, faced with a hopeless situation, may save his life 

by compromising and "cooperating" with his assailant This may 

5 wcU appear "consensual" to institutional authorities, resulting in 

disciplinary charges against the victim, but in actuality there is no 

free choice in the face of such a deadly threat

D. Prisoner Sexual Assault Is Devastating 

It is now firmly csiabUshed” that the rape of a male produces 

10 a catastrophic and even Ufe-threatening psychological and often 

physical* complex of injuries called Rape Trauma Syndrome 

(RTS).” (see Appendix A)

This is a type of Post-Traumatic Stress Disorder, a recognized 

classification of the American Psychiatric Association, and one 

15 widely known from the experiences of our Vietnam veterans.

” See the anicks lined in Appendix D.
* Bowker the phyiical iUneuet which aocompiay RTS in op. cit.. p.
16.” One coodie Mnunaiy of RTS for priioiie» U in Cooen end Groth. "Inmate

20 Rape." op. cit, p. 51-52.



"Even an instance of sexual assault that does not conclude with an 

actual rape can cause severe psychological problems."^ Richard 

Jones and Thomas Schmid demonstrated how dramatically even 

reports of r^pes affect new prisoners in particular.”

S Incarcerated victims are unable to withdraw from the setting of 

their victimization, and indeed are constantly exposed to it anew, 

making it extraordinarily difficult to recover from the trauma until 

released." Since few institutional mental health professionals are 

trained to deal with RTS, the healing process cannot even begin for 

10 most viaims while they remain confined.*' The Eleventh Circuit 

recently recognized that a prison’s "failure to make adequate psy­

chological counseling available to rape victims constituted cruel 

and unusual punishment because it constituted deliberate indiffer­

ence to a serious medical need* and justified injunctive relief to

” Fay Honey Knopp in the Introduetion to the Overview/Meutiial to the Prisoner 
Rape Eduction Project, op. cit.
** Richard S. Jones and Thomas J. Schmid, 'Inmates* Conceptions of Prison 
Sexual Assault,* The Prium Joarnal, qning^ummer 1989 issue, p. S3^1.
* 'What is most qiparem from both obsetvinf sad intefviewinf these youngsters 
is how dieir body language indkates defeat and even humiliation.' (Woodenand 
Farter, ep cir.)
*' 'No matter how self-affirming a person may be, it is most difficult to stand 
alone in the absenoe of all social support.* Dumond, op. cit.



"require special training for the staff psychiatrist and the staff 

psychologist, and promulgate an official referral procedure for all 

rape victims to ffie resident psychiatrist or psychologist for evalua­

tion." {LaMarca v. Tiimer, 995 F.2d at 1534, 1544)

5 Even with trained counseling, RTS frequently has lifelong dis­

ruptive effects on a survivor’s general functioning, self-esteem, 

sense of gender identity, and sense of sexual orientation. Without 

it, these impairments are assured. To put it bluntly, without 

crcntnicnt, rape will ruin a man’s life.*^

10 In the absence of general staff training which includes fiuniliar- 

ization with RTS, the way in which staff members deal with rape 

victims tends to exacerbate the rape trauma and constitutes a con- 

tiru^g psychological injury, rubbing salt in the wound." Apart 

from Glades Correctional Institution, which was rajoined to adopt 

15 a staff-wide training program in sexual assault issues as a result of

« Edwtfd H. PMpki. Jr., and Anthony M. Scmoo, Jr.. "The Sticu InvMt 
Study Technique: A Method Ibr Evekioting the Contequcncci of MaleKm-Mele 
Sexual AaaauM in Jaila. Priaona, and Other Selected Sinfle^ Institutiofu.” in 
Scaceo, ed.. ep. dr., p. 241-271.

20 * "UqMepefod.iheatafrmantber’aiBlcrvcaiionmayeoinpoundntherthaname-
lioraie the unpact of the victinuialion." Canon and Oielh. "Inmate Rape," qp. 
dt.,p. S4. For a Mkr diacuumn aee Appendix A.



LaMarca (at 1544). the amicus knows of no other confinement 

institution with any kind of training program devoted to sexual 

assault issues, or which includes a discussion of RTS.

5 E. Prisoner Sexual Assault Needs To Be Seen In Both 

The Contexts Of Violence And Of Sexuality 

It may seem a truism that sexual assault is an act of violent asser­

tion of power, control, and dominance, but it is easy to forget to 

place rape in the context of the general violence of the institution 

10 concerned. Some courts have inferred a high level of sexual as­

sault from a high level of general violence in a particular institu­

tion.^ This is a sound inference.^

Rape in the sex-starved environment of the all-male institution, 

where few will voluntarily accept a submissive/penetrated role, is 

15 also—nnd here there is a disfiRcfian robe ifrawRyromraipe in ffie

^ MoncsptictllylhediMneicountDLiilitreai,662F.Siippal678,aiidtlKThinI
Qreuit in Yomg v. Qumtei. 960 F.2d 331. 363 (CT3. 1992)
4S ■

leot in 
20 op.eiL

is a Mrioos probka oat coasauKs • 
itntkmal viokaoe.” Conoa and Grodi,

N



r
commum/y-disiinctly colored by sexual deprivation.** Since 

almost all prisoner rapists are bcterosexiul in identity and praaice 

outside of confinement/’ and they regard their victims as substi­

tutes for unavaUable females, they tend to target those who, in

5 their eyes, can plausibly be assigned feminine charaaeristics: the 

beardless smooth-skinned youth; the small; the passive or "weak;" 

the non-fighter;** and especially the homosexual* Noted Wood­

en and Parker: "In prison there is an institutionalized social pres- 

sure, both overt and covert, toward feminizing homosexuals and

10 the kids IpunksJ." {op. at.)

« Tiirfcef. emcfinwBdpriiOBcriCTiMlHy m > rape vkliin and punk,
ta molt emphatic on thii point. Wtteriy criUeiziat -annehair theorirti* 
hi rnTT******* without ew having Bvod behind ban, in ’A Punk’i Song: View 
From the taaide." in Scncco. ed. {op. at.)

15 " Thoa the pnetiee of aome witen of refRring to ”homoae»ial rape or to
wirooiMiataaa-aggroaaivehomoaexuata-iauoinfennod and very iniilBading and
ihould be abandoned. In eoniert, it ii quite dear annply to refer to’rape* and
to -aemnlly aggreaaive priaonew."
• Seec.g., Bain v. Domd, 919 F.2d 661,667.675 (tCT. 1993X«fe"wMy«»- 

20 ger, HnaUer. naive, and paaaive); Jtadbian v. Comts pfSam Di^o, 942 F.2d.
1«5,14a (9CT. 1*»1K«« (y««f pri«w).«« ^
(1992); Manfe v. lOto 742 F.2d 469.475 n. 6 (I CT. 1984)(nowadnuaaiooa to 
pifeon); nMiro v. 1^615 FJd 15t. 161 (4CT. 19W)(youn|ir priao^).

44» us m* atm. V. a.«.r tw F. sm- •«».
25 (D.Ndb. 1992). qBpeddfewfeaarf992 PAI113 (ICT. 1993).

* BowkcrdfeeuaaealhfeiBndaney to "redefine their vielimaaifemalBa, and even
iefertothemai‘giifa-"atgiefeBrhngthinqpdr..p.li. Una may explain why 
the old. uglyt and obcae are kaa licBly to be targeted for n^.



F. Sexual Assault Is A Fundamental Part Of The Cul­

ture OF Confinement And Is Seldom Reported

Prisoner rape is not just a psychological phenomenon, an abuse 

of power by distuibed individuals who react to their loss of pereon- 

5 al power during confinement by seeking to exeit it over one of 

their fellows. It is also a sociological phenomenon, a custom which 

has become an institutionalized part life behind bars and as such 

is tacitly accepted, if not endorsed, by most prisoners and adminis- 

txatofs. Therefore few prisoners take steps to counter it^ unless 

10 their personal or group safety is^stake, and prison administrators 

are also reluctant to challenge this social structure.

The issue, categorically, is not homosexuality but heterosexual 

brutality," wrote the late Dr. Anthony Scacco, Jr., a forensic psy

There are exoeplioiis: Stop Plitoaer Rape was fouded by Rusaell D. Smith.

tial oombcr who have never been nped and are not theauelves at risk, but who 
apeak oot afaimt rape in their inaiitntions and try to help newcomers avoid it 
Smith’s viaiao was that eventually enongh priaonen would be penuaded 10 oppose 
1^ that they wonU be able to praaact targets and make the cmtorn of tape 

20 socially unacceptable even behind bars.

1



chologist in the Connecticut juvenile confinement system who 

pioneered the study of prisoner rape, in the preface to his antholo­

gy, Male Rape {op. cU.). Confinement institutions are full of 

young males who do not check in their sexual drives at the jail- 

5 house door; the customary sexual activity for these males is penile 

penetration, by which most of them define their "ifttuifiood;” and 

there are relatively few actual homosexuals willing to assume the 

passive (and assigned "feminine”) penetrated role.

"The rapists are usually heterosexual; many have wives and 

10 children. In almost all cases, the victims also are heterosexual." 

Thus reported Loretta Tofani in her Pulitzer-Prize-winning series, 

"Rape In the County Jail: Prince George's Hidden Horror,” in The 

Washington ^st, September 26-28, 1982. The result is an enor­

mous imbalance of demand for, and supply of, willing passive 

15 sexual partners, on the order of 100 to 1.^' Outside observers 

can barely imagine the social consequences of this situation.

« For • typkal priwo; in • jul Miving • <*y wMi • krie fiy pofNiktion tiie 
ntio mny eome down m ”1ow” m 20:1.



The immediate result is enormous pressure to "turn out" unwill­

ing males to fill the demand for passive "partners."^ The chief 

means by which this is done is rape and the convincing threat of 

rape. This produces a secondary effect: the status of "manhood" is 

5 in perpetual jeopardy, with aggressive, sexually deprived men look­

ing to exploit any weakness in order to turn out, and hopefully 

acquire for their own use, a new punk. This is a major force driv­

ing the pervasive atmosphere of competitive vicdence which perme­

ates jails, prisons, and juvenile institutions (sometimes referred to 

10 as "gladiator schools”).
V

A great deal of the vidence in confinement is related to sexual 

aggression and sexually expressed dominance struggles. (Bowker, 

op. cit., p. lS-16) As many have observed, violent combat to 

"prove your manhood"” is a routine part of a new prisoner's in-

15 ” Thu*iunuat oat* praoeii isdcMtibed in det^ in Nobohle R. Chonco, ”S«iual
AMMiltt AnMUf Male Innuies: A DcKriptitie Sttdy.” The Priiofi/onranr. ^pnng- 
wauner 1W9. p. 72-12, and in BoiAcr. eit, p. 14-lS.
” **In jaU nwriMwd is evoylUag becaaae you haw nodung dae.** Fdmer 
prisoner Dwight Welcher, qn^ in ToCaai, ep. eit



introduction to most male facilities.^ Few of these fights are 

reported to suff, and when they are. their sexual underpinnings are 

usually hidden (Jofani. op. cii.). Therefore any efforts to weaken 

the acceptability of the custom of rape will also go a long way to 

the general level of violence. Far from conflicting with 

security needs and penological goals, any reasonable measures to 

combat sexual violence wUl reinforce order and security generally.

One of the key findings of Davis’ study (op. at.) which is criti­

cal to und^atiding prisoner rape, and which he explained in some 

detail, is that only 3 J % of the sexual assaults his invatigators

toine iMMtet. ^ wsh a lot
15 of experinoe in behaving viokialy." Tofcni. eit.
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uncovered were ever mentioned in official jail records.” 

"Prison officials know this," wrote David Rothenberg, then execu­

tive director of The Fortune Society, a large social service organi­

zation for newly released prisoners in New York, "yet they con- 

S tinue to offer low statistics on prison rape" based on their official 

reports.”

One reason for this lack of reporting is the reluctance of pris­

oners to be identified as informers. "If he reports the victimization 

to the authorities, he acquires the label of a *snitch* or informer 

10 and places bis life in jeopardy. This'jacket* will follow him while

he remains in the correctional system and will expose him to tur-

" Tom Cahill, now executive director of Stop Priaoner Rape, eadmated in his 
column in the Bay Arta Beporttr, Auguat 8,1that ”ooe in a hundred” males 
n^wd in confinement report their abuse. Cahill succeeded Russell Smith as head 
of SPR in 1983 and served M such until lets, when Donaldaon became president 
and he assumed his current duties.

Toiiuii repotted in the /Vast ttaat deqnte an official figure of less Uian 10 tapes 
a year among tnakpriooners.onthe-recotd interviews with 10 guards, 80 prison­
ers, and one jail medical staffer established that there were "approximately a 

20 doaenincideBCB a week in the Prince Geofge’s County Detention CcntBr....Bvcn 
when rape vietims lell guards or medical techniciaas that thqr were taped or 
sexually amsehed, the jail does net censider their eesm 'reported* unless the 
victim preesredtargea or unkasUmre is clear medical evidence, according to jail 
spokesman Jhn O'NciU.* (cp. eiL)

25 ** Rothenberg article in The Nnv YoHt Jbius, Jan. 22. 1977.



ther abuse and harm."’’ As one jailhouse rapist, Francis Harper, 

told Tofani (op. cU.): "Prisoners see that the guards don’t help so 

they don’t play by the institution rules. They play by the inmate 

rules, it’s safer." Since a reputation as an informer can easUy lead 

5 to death or serious injury,* the Court must not ignore the fact 

that suirival needs, real and perceived, may make It virtually 

ImpoKible for most prisoners to give notlce-espedally speaftc 

notice with names and circumstances—of senial threats and

hanssments to ofDdals.

10 Another powerful fector is the extreme humUUitUm which most 

male rape victims perceive as attendant upon their supposed loss 

of manhood," and the common (though erroneous) unptaation of 

homosexuality to them, both of which factors motivate them to 

attempt to conceal their victimiaaUon from family, friends, and 

IS authority figures (including guards and judges).

»» Coooo lad OwUi, "Imatfe Rape." P-5®
■ ■IndieaacnMmcfvktimiiaiioii, iPiiMlM«dhcretolliecodeoftiknce. It
■ llirri*"* vcfy lo 6od the viedBUMd inoum not icpottina their
vidhninlmi. W^taencedofioCvoluniBertogiveinfonnetioiitotheconeGiioael

20 odT fer fcer of endeoferiag their tivee. Sntehet, ei they tie called, are oot 
toieniad by other inmarra.* Choooo, €p dt., p. 77.



Accordingly there is a need for confinement officials to take 

preventive measures without first requiring prisoners to give spe­

cific notice of the danger that threatens them.”

G. Prisoner Sexual assault Is Institutionalized among 

5 Staff As Well

The institutionalization of prisoner rape commonly extends to the 

rank-and-file guards” (see LaMarca at 1537) and all too often to 

the ranks above.*' Rape is often simply ignored by officials, who 

consider it a public-relations embarassmem and an indication that 

10 they are not in full control of their institutions.”

The usual attitude of wardens and sheriffi, as with lower-level 

suff, towards pervasive rape is to look away. That is why the

” Few rape victims ere fiven such specific sdviaoe notice by their asssilanu; 
how then could they eonvey knowledge ofBuchirapeadinf ham to officiab, even 

IS if diey could overcome ttie fear of being branded an mfoimer and the humiliation
of acknowledging ooeaelf as a sexually vulnerable male?
* 'Even when a victim sermms for help, guards often do not respond until it is 
too late.” Toffuii. ep. eit.

20 tioos. see "StafT Expbiinlioo of Inmates: Tht Paradox of Inatitutiooal Comrol* 
by CleoNni BafloliB. Stuart I. Miller, and Simon Dmilz. in Vlciinofagy.- A New 
Focus. I. Dnpidn and E. Viano, ads.. Lexington. MA: Lexington Books. 1974; 
reprintod in Seaeeo. ed.. op. di., p. 117-197.
** Davis, op. eit.



state and federal systems are generally characteriied by the absence 

of staff training, no orientation to the danger for incoming prison 

ers, no fbllow-tip care for victims, and usually no standard proce­

dures for investigation of sesual assaults or collection of evidence.

Of those sexual assaults which are reported, a vanishingly small 

are ever referred to prosecutors, much less brought to 

trial." Davis (op. cir.) also reported that guards commonly pres­

sured victims not to complain or prosecute. A lack of success at 

criminal ptosectitiotis. or even a low rate of indictment, might be 

for by the reluctance of victiiiis to testify But the lack 

of referral to prosecutors of documented cases, as well as the

nearly universal flUure » warn new prisoners shout the dangers 

of sexual assault during orientation or to train employees in rape

• -TUvirtmiicmiidbdoeolimMcIwiiweaeieUdwirm**"-
Uwr^ w. Uw, -y 1^-

it.eifcemh^<Wi««>- Ai.iwiia.ia.npiMimtyMepwm'wl. Total.

—.-lilt ta Biileh CilOlUI'i dtaovety i» IwIit v. Oota. T» F.M 

eei. 673 (1»«) tta donta •“ ‘T*^ toxwloilnioueoiestaMMitaMMaitauitapnMeiawmaita ^
JLuplta. Mid Dota .ever Irtwioe ev» o« tata i-tal ta ivotaWta.



issues, can only be explained by the institutionalization of sexual 

assault even among the custodians.^

Bowker devoted all of chapter 7 {op. cit.) to the direct involve­

ment of staff members in setting up, watching, deliberately avoid- 

S ing witnessing, and profiting financially from the rape of prisoners. 

Davis also noted "repeated instances where homosexual 'security* 

cells were left unguarded by a staff that was too small or too indif­

ferent, or who turned their backs so that certain favored inmates 

could have sexual relations." {op cit.) Ex-prisoners attest that 

10 sexual assault is commonly used as a management tool by adminis­

trators."

** The bck of docloture of npes, Dumond commenii, *u, u noted by many 
rcacuchen, m^ipoiicd by Uie imtilulioaal cnvinHuneatand auff who often‘penal­
ize’inmate victims when diqreonieferwudwidimichoofnpininu.* Op.di.,p. 
151.
** Jerry Sousa, then teachina a course on pfiaon life at the Univefiity of Massa­
chusetts, told Ted Koppel: ”lt’s fenerally i|noied. sometimes directed by the pri­
son adrninistmkm. k'samemuto siripaprisooerofliisdifniQrormanhoodif 
you %vill....I’ve seen prisons whereUiis sms tolented, where rapists who had been 
knoswB m have raped priaonets, svho had physically abused and hurt priaonew 
very btutsUy dur^ rapes, svere kept in eharfe of new

condone rape fer various teaaons:....this is a dividing element that many I 
trators utiliaB 10 keep prisonen fighting sridi one aamher...” (ABC News,'Night- 
line- Novaittber 10,1M2, transcript)

See also Donaldson, 'Prioons, Jails and Refermalories.- op. eit., p. 1045.
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Donald Tucker, who wrote the only published account of prison 

life by an admitted punk in "A Punk’s Song; View From the In­

side" (op. at.) summarized: "Officials use it Irape] to divert prison 

aggression, destroy potential leaders, and intimidate prisoners into 

5 becoming informers (as before the (1980] New Mexico prison ri­

ot)."

H. The Risk Of Sexual Assault Is Prewctable 

Prisoner rape is for from random (Bowker, op. at.). Demo­

graphic risk foctors have been well reported in penological litera- 

10 ture since at least 1982. and known informally to keepers long 

before then. Certain characteristics are demonstrably singled out

for attention by prisoner rapists.

Youth is very wdl known^ one of them. Davis reported diat

the iverige tgt of jiU rape »i«iins 21. comrasting wWi an 

average priaoner age of 28. Wooden and Parker repotted the 

average age of heleioieiiual priaoner-^iclims at 23, coaapared with 

an overall average of 29 in the ptiaon he atudied.



Small size is equally well known. Davis reported an average 

weight of 141 lbs. in his victims and 157 lbs. in known aggressors, 

with a )(-inch height differential. Lockwood {op. cit.) agreed, 

noting that targets weighed an average of IS lbs. less than aggres-

S sors.

Race has been very widely discussed in the literature,^ with 

whichever racial group has the least clout in the institution’s pris­

oner power structure being roost often victimized. Interracial rape 

constituted 56% of Davis* incidents. Lockwood found a 250%

10 differential between racial groups.*^ Wooden and Parker {op.

cit.) broke their heterosexual victimization figures down into three 

racial/ethnic groups, with no heterosexual victims in one group, 

4% in the second group, and 17% in the remaining group.

** See Peter Buffum, "Racial facton in Priaon Horaoaexuality;* Anthony Scacco, 
15 "The Scqi^oat if Almost Always White;" and the Davis study, all reprimed in 

Scaoeo, cd., ep. cit.; Bowkcr, ep. dt., p. S-10; and additional dtatiofis in Du* 
mood, ep. dr., p. 141.

This was for the New Yoik Stale siirvqr of siaprisoaa. Lockwood reponed 
that in Coasadde, a New York Stale youth piison. 71% of the white youtte had 

20 been targets of sexual aggression; he did not report data Ibr other racial groups 
at Coxaackk separately, (ep dr.)

..
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Sexual orientation was documented as a factor by Wooden and 

Parker {op cit.), who found that while most prisoner rape victims 

are heterosexual, homosexuals were over four times as likely to be

victimized

ScriotisiMss of olftnse wis studied by Davis iop. cU ). who 

found that only 38% of the victims w-ere charged with serious felo­

nies. contrasted with 68% of the rapUts.“

New prisomrs*' and fiRl-offenders’ were recognized as par­

ticularly vulnerable by the district coun in Van Horn v. LuUiard. 

10 39: F Supp 384. 387 (E.D. Va.. 1975). a perception endorsed by

m. iv observers.^

:5

20

•• One wtU-known excepuoo ts child sexual sbuic. which u commonly rstionsl^ 
ODd as *juaufving’ rape of the aocuaed or convicted child mokaier
- S Lxnier reported m*RukoflhcCrud\Corrfcn«tf.v 3
Itfhed elaewhere « 1»M) Uiai a guard repoilmJ to a kfialaior « l^terida th«
■ young mmtfe sehaneea of avoidinfiupe were 'alHwi* wo raped
wiUun the firit iwemy-four to forty-ctfhi houit That a alnoaa Maadard

|^offcndenwemiiotmlaayulnetablebyCo«lon«idOftdh.-ta«ieR.pe.-

apj«.ched wuhm a day or turn alkr hia admiMioo to pnaoo Many of theae
I wc repaaaadly f^wd by gaags ofyoung

Only the tougher and

more hardened young men. .mpe • Davia. ep. at

\

j



Other factors which increase the likelihood of lai^geting are: non­

violent offenders (Oavis, op. cit.U middle-doss,^ not gang-afni- 

lated, without dgnificant perMnal combat experience, not 

'•streetwise."’’

5 The more of these characteristics a particular prisoner possesses, 

the more likely he is to be victimized, which should raise the level 

of concern by administrators for his safety.

Readily available facts about any prisoner, plus a few questions, 

enable administrators to daarify incoming prisoners as to vul- 

10 nerabUity as a target and treat them accordingly.’^

The federal prison system already uses several sets of guidelines 

to classify prisoners (for various purposes) which assign point 

values to different factors and use the sum to indicate the appropri­

ate classification category.

15 ^ Cocum nd Groth. ‘Imnaae Rjpe.* op cit
^ J. Inm de.KTib«d vkobu baag wtambk bnrwr they are are **«reet'wue' 
they don't kaoar dw wraet roka real fanes and don't kare» bow u>
fMQWct dMaacIvea.* The Fekmi. Eaflewaod CSfla. NI Pwwirr HnL 1970 

(preawNnalmaiety utoidaahfytfKpradkchancamahcaori 
20 offeaden and lo aagrepae dwae graapa as nach as dw phyawai plani

es will aUaw....Tbe poieaaal vtctaa 0 typnaily vataenbk by age. aoe. body 
bnld. cahare and ble style * Coooa aad Cndh. *lanaaB Rape.’ op at. p S3



This predicubiliiy of risk is relevant, given the widespread 

knowledge among confinement officials of these facts, to liability 

inquiries conccrmng prisoners who should have stood out as tar­

gets" in the mind of any competent professional

5 Those who are most at risk know they are perpftually ai nsk. 

that rape lurks m showers. toUets. cells, television rooms, li­

braries. laundry rooms, work sites, stairwells, wherever guards are 

not watching And they know that any experienced prison

oflkial knows It as well as they do.

10 Cotton and Groth also described a profile of the typical assaUam 

as “experienced in institutional life, has done lime before, has a 

history of institutional violence (sometimes clearly including prior 

sexual attacks), and has a need to establish or defend a reputa­

tion -w

u •

■% •'

•U over than* to u«e • phrtw froa Bill Gimey, 
Lefnl ServicM of New York

Baa*-’ °P • P ”



I. Sexual Assault Is Preventable 

The amicus. Stop Prisoner Rape, is convinced that most sexual 

assaults in confinement are preventable, and that administrative ac­

tions and policies can and do make a significant difference.^ 

5 (See Appendix B)

We suggest that the following practices (none of them panicular- 

ly expensive) contribute to ending or minimixing rape and its 

damage to the prisoner-victim:

Rideau and Smclair dcacribcd bow • dtante of •dmaiialfilivc policy towards 
sexual vwkaoc made a dfamatic diffcmiec m Angola pnaoo, ap at . p 20-21 

See Kt*nm r Coeniy Dwfo. 942 F.2d I43S. 1445-47 (CT9. 1991) *n 
borne, cert dotted 112 S Q. 972 (1992) and Berry r City cfUmakotet 900 F.2d 
I4S9. 1496 (CTIO. 1990)



(1) tealislic orienUlion programs to warn new prisoners:" it 

was for this purpose that The Safer Society Project in 1993 devel­

oped its 27-minute audio tape 'I: An Ounce of Prevemion,’ which 

has already been put to use in the Vermont prison system" and

5 been ordered by scores of institutions from coast to coast. It U the

new prisoner, not the Warden, who requires specific notice!

tawe * DwmmkI. ap- P- .
•Upo. •tfeMwM »> S MmcUoil iwility dw •‘"lU beeoiMMtod ■! to IlK f«t of •ttiiil vkli«uiilio«. hem lie cMi help rKl«*ce

tiwri*.eiidlwwteeMm*iveltolpiflto»«'““y*‘*^-«*^
15 ueked * Coltoo end Oroih. 'ImMic Rape.' Ap. dr., p. 56 ^ _____

"New AAMM dKMild be lauflK about a tei-ep deneg onreMtinn. CIiobco.ap

"tatepi d* nr"— aKfel mmO iMp would be to ^rtptn boeeMly ih» mcammg
Ar#.ii,wr for whel Iw b loiBf to l«... TeO llK guy. how ID 

20 tiwwtofillAbeck. lAdpctlMpttAediAipodMdly.lwnto*****^”^”**"
bedoeclerti»|toeMbiliQrllMtlitoy«Mybete»u»llypc«fttfed.deipAetU. m- 
JLm^ttwUtodoeeeoiewonJlwtBdoflbeworidor of their htermerwiielPy.
ote * Tucker. AP di.. p 77
* Ae pen of the Mmumt JUp* BdmcaHom fnfta (cp. dL), with the en-

25 domJAofConecwwDii-A-toAerGoreiykemlA^
dl of Churchce.



(2) institution-wide staff training on r^e issues;®

(3) mandatory reporting to top prison officials of sexual assaults 

which become known to guards and other staff, and prosecutorial- 

referral policies in cases where victims are willing to testify;"

* "In prevcniion. • key cmphia hu to be on providing a vehicle for lUfT 
awuciieu and reaponaiveneaa of the pfobkm....One of the wiyt to ensure pre­
vention is to give offieen and priaon OafT a gretfer underaanding of the out- 
oomea of aexual aseauk. in particular itt rdationahip lo inmate violence and as­
sault on Blair.” Dunmnd, apeH.,p. 14t 

*lf staff are not adaqualely Mined lo racofnine and address this issue they are 
caught off-tsnrd and unprepared to handle such ineidentt whan they oc­
cur....Without accurate infermatian on 

eata seiioi 
Rape”. s|p. ek.. p. 41

and trainiats that build awaicneas uddtin your 
i will not be tokraiBd is a cribcal part of controlling 

jaU and pfiaeo lapc.” Kaopp. fp. or.
10 oonfoat

The prosecution of such cases makes a clear stairmmt lo imnaics that 
sex is not accapmhle and will not be aokraled even widiin correctional 

Cotton and Grotb. 'lamalr Rape,” ep. cit.. p. 57.



(4) classification of all prisoners by rape risk factors and known 

histories and appropriate placement, both within an institution*^ 

and among a jurisdiction’s faciUties;*^

(5) symiiatfaetic treatment of rape victims, including trained 

5 counseling** and serious consideration of housing change re­

quests;** it was to begin to fill the gap in counseling that The Saf­

er Society Project developed its 90-minute audio tape "II: Becom-

B -Ic wiUi more tlim 500 imnaies. cliMifinfion of imnaies choald be
very tight, wgg>»tiiig thu nmaies with piior violent offenses should be segiegaied
frannonvioktttnnalBsoriainsisswhoaievuInefahleiovictinusaiioo.* Chonco. 
ep. at, p. >0.

”Ccfiainly. too. idealising *st risk* hoosini irunssn with coaipntible
typologiBS md swift dMMMtOeauaa/plaeemm for victims of such assaulB are
oiiiGal inpadieais of mmmginf the pomaiid difficulties of such events." Du-
moad, ep.cit. p. 149.

See Jomet v. Dimrnmd. 636 FJd 1364, 1374 (CT5, 19fl); IW at 675; and 
Vostaff V. Soiem. MS F2d 763.766 (ICT. 1968).
" *lf pmoaen with oaHM ctaaemriades have a notably Ugh risk of sufleiiag
——1------ - ten dwc m ao inMoo why teae piiaaaen canaoi be ideniined
,,lli«p.^«#««i.y^ifnnnrlinaaliTmmi Tbsae asea oonid Umo be placed

mis, we sae that
te pabete ^llawetf ^ saasr earmaiaaor ateWsaasars mail ate be oNuidrrrd 
$0 he emmt feeran im predaeiHg priiem rwpes. Tbeae systemwide ndasniiinaion
mcgeaefallyMwilliagtospeadtetimeaadcfloitaawellaatemoaeyaeoeS'
smy to piotact easily victtetedpmoasn.- Bowbrn. sp. dt Ismpbaait added] 
“•Not ealy prieoaa bat jails meat be provided wte elleetive psyebolofiats and
psycWaaimB aated to daal wiib te aaama of rape aad oter fenas of maaal 
coeroioa. mid teae must Mvertae tbeir avaflabiHiy and tbsir indrprnilrnnr from

mnat be laaL* Taefcer. sp. eit. p. 77.



ing a Survivor" as part of the Prisoner Rape Education Project (op. 

cit.).

(6) establishment of protocols for rape intervention and investiga* 

tion and for medical and psychiatric follow-up * such as the one

S in force at the San Francisco county jail,*’ see also LaMarca at 

1544;

(7) reduction of prisoner idleness (no work or school assign­

ment).

The amicus further suggests that the following practices (most of 

iO which can be changed without great expense) tend to increoae the 

rate of texual victimization and damage to the prisoner-victim:

* ”OiioesaenitIaiHBhpraiocol has bees esaUiitedmd naff nned to diipdl 
die myths and miscopceptioi about omle npe. die proMen can be addressed 
more lationally.* Codon and Gradi, "fannare RafK.' op. etc., p. S4. The andiais 
fo on 10 dsKuastbe needs Hcb a promcol should address. Codon (see next Nose)

lothisi

dt. p. ISO.
” Drawn up by DouaU Coaon. adopted in 1971 and revised in 19tl; printed in 
the Ourrdewdtouinf ofdK Prioemer Rape Edocatiem Projea(op. di). as Appen­
dix F. and in The Jb^Nol^frisen end JUT ffsMhb, 1912. voLZ NocompmaMy 
compleieptotocoi is known to exist in any odmr confinement iyiiem.ihou|b New 
Yotfc City’s jaU syalem has a mot



p‘

(1) "protective custody" facilities which penalize their resi­

dents," fail to protect them, and are commonly indistinguishable 

de faao from punitive disciplinary quarters;"

(2) sufT mislabelling of heterosexual "punks” as "homosexuals," 

S which exacerbates the trauma and promotes suicidal behavior;

• -InoMiea who oompkin |of texiHJ ftiuuki tre thenuelves puniihed by llw
priKMi iy«cni....Thif meuw that after a oomplaint ia made, and capecially if it it 
picued. the complainant is toefced in hit cell all day. fed in his odl. and not 
peraiiBed menaiion. icleviaion. or eaerciae.... Many victima consider this ‘sol- 
itaty wofae than a homoaenial relationthip with one aggreasor.”
Davis, op. dt.
■* Dr. Rundle: 'protective custody ia punitive, as well as punitive segregation,
as it's uaually B the aame pfeee with the same kinds of reatrictions.' Quoted in
Ridenu and Smefeir. op. at., p. 21. The two Angola Prison audiort continue: 
*h’s uaualy a lockad-down siiualion, a condition of oistcnce which ftMoes the 

•0 cveatuady ranch a point where he decides that it's b«er to
a ecfiain amount of freedom

-Noananmtwns

Id chirr of feeing his sanity. The punitive and painftil nature of 
fe one of the nnyer jnfhmiTint fecaort in the dedaion of victims of

female rather than report the 
prelection.' See also p. 22-23, Msm 

lodfetinguiahhonmanthenNninthellofefarpunish- 
m the Hofe for'prefeetfen'; both are danied raadins msierial. ftiO 

was put in a
lion and those taken out of nopu _ _

hfighrers.' Tucker, ep.



(3) staff discrimination against homosexuals;”

(4) staff stigmatization of rape victims and, given the frequent 

combination of the two preceding conditions, overt discrimination 

against rape survivors;

(5) failure to provide and protect confidentiality of communica­

tions between rape victims and staff members (especially mental 

health, medical and chaplaincy staff) and of medical and other 

records of victimization;

(6) ignoring the problem—as Donald 'Dicker told a hearing of the 

Distria of Columbia City Council,

It is stated that the crime of rape has thrived on, above 
all, silence. This is nowhere as true or as painfully obvious as 
in the case of rape of men in our prison system. Everyone 
who has been involved with *corrections* for any length of 
time knows that rape is a constant feature, indeed an institu­
tion, in the prison system. And yet no one speaks of it.”

** *Pm-«clive poKeki uv likdy to ful. however, if they are uadennined by ho- 
inophobk nytte and tftibidei held by die inpIcaMeiiaf naff. Such widearepad 
ootaUeipraduGtive and ippirioua mytha arouad the aUbject of oak tape reqiure 

20 eradicadoo Uwoufh a thoraufh ataff tiaiang prapaai.” Kaopp. cp. dt.
'Gay priaearra are the oaly priaoaaia ia Aafok who aie kwkod up becauae of 

wlwi they aie niher thaa what th^ do. aad the practice of aibittarily locking 
Umui up laiaea the queadoa of ‘diaofiuuoalioo.’* Rideau aad Sinclair, cp. cat.. 
p.25

25 ** Septeadier It. 1973, quoted in Donald TOcker, The Aeeouni of the White
Houee Seven* in Seacco, ed.. qp. cit., p. 42.



(7) open and poorly supervised dormitories; *

(8) the practice of imposing disciplinary penalties for fighting in 

self-defense, the only way sexual pressure can usually be countered

(see Appendix B);

5 (9) policies and practices which do not maintain as wide a gulf

as possible between sexual assault, on the one hand, and non-vio- 

leot sexuality on die other;*®

(10) administrative action against proteaive pairing (see Appen- 

dU C). a prisoner custom which does effectively minimize further 

10 violence against rape survivors-penalizing these pairings and 

breaking them up merely exposes the survivor to more gang as­

saults;**

" Me Lockwood. eir.. who oompued the donniiorics in New Yoik to the 
ootofiDM dofiailoriM »

15 • -Whm tte cMhbhiadoB of €My liipel victim end edinini^^
MMM|«if-bo«liDiariMi.Mko«Mdoci.kboeoi»kMri*ytoco^^

h, Ml ooaoia, COM.^
m DyoM. ed.,qp. or., p. 1041. For more

•(UMt Mo-vioknt Mxualicy 
of rape and ere 

the maioniy of American 
oMaide eonfine-fubfoct to

Uiey are pcnologically tanmieiproduetivr.



(11) involuntary segregation of homosexuals, which simply 

increases the pressure to "turn out" the remaining "virgin" hetero­

sexuals.*’

During the past decade, our society has moved the threshold of 

S acceptable behavior with respect to sexual abuse in such area.s as 

spousal rape, date rape, gender-neutral rape legislation, and child 

molestation. Prisoner rape is most akin to sexual abuse of children 

in that we have always disapproved of it, but have only recently 

come to recognize the extent of h, and we as a nation are begin- 

10 ning to face these problems directly. If confinement administrators 

are to make a serious effort to bring to the prison, jail and reform 

school setting some measure of America's modem sensibilities to

” Ridaui and Sinekir. ep. dL, p. 20. 25 
Tucker: ”bi nmiy imljiutioni. queau art nawdiaidy Kfrefked from the 

foienl popuklkm, Umm mcfcaiingUie piuMUfcoa the punks who nowin.* (op. 
eit.. p. 66) He pointo out oo p. 76 that this pnetioe noely rasuks in tnaOttr 
heterosexual hwing his anal virgiaity. Ccilaiuly that m an incompanbly greater 
disaster than allowing a true homosexual who can handle himself in population 
and does not wish to lose access to programs and services available to the general 
population to icmoin there.



sexual abuse, a systematic effort involving all aspects of institution­

al life will be required *

Sole reliance on "protective custody" (which Dumond aptly ob­

served "may further victimize inmate victims,"”) and internal 

disciplinary pnKcdures (even coupled with prosecution in court)" 

does not constitute a solution to the problem of prisoner rape.

the failure on the part of confinement officials to adopt 

proactive policies designed to minimize prisoner rape may give rise 

to grave constitutional concerns. District Attorney Davis, a prose­

cutor, made no bones about it:

The sexual system...imposes a punishment that is not, and 
could not be, included in the sentence of the court. Indeed, it 
is a system under which the least hardened criminals, and many 
men later found to be innocent, suffer the most." (qp. cit.)

" -b dw lut 20 ytMi there his been ineniion to sywmHicaHy identifying 
(prisoner npe] md to saggesong changes in both clinical inierreaiion sntegies 
IS well IS prison mamieiiieni policies. efforts, much misunto-
rendhif, ander-repoitiig. conthnied viciimiiaiinn and mionaiiaienient within 
prison instinitions coniinnes.* Donond, op. dt 
** Drenond, op. at, p. ISO.
■ Uckwood noted the difficulties in the disciplinary approach, largely due to the

itie« and bimiliaiion inflicted on the victim who testifies.



CONCLUSION

The judgment of the court of ^peals should be reversed and the 

case remanded for trial on the merits with the widest possible 

S scope for demonstrating "deliberate indiflference" to the jury. The 

opinion of the Court should emphatically convey the gravity with 

which it views sexual assault in confinement, encourage officials 

to take positive steps to deal with the problem systematically, and 

hold the door to the courts open for those so utterly devastated.

10 Then Rev. Dwight’s ghost may finally rest in peace.

Respectfully submitted.

Frank Dunbaugh,
Counsel for Step Prisoner Rape

November 14, 1993



APPENDIX

EXCERPTS FROM THE OVERVIEWIMANUAL 

OF THE

PRISONER RAPE EDUCATION PROJECT

5 by Stephen Donaldson, edited by Fay Honey Knopp, with a 

Foreword by John F. Gorczyk, Commissioner of Corrections 

of the State of Vermont, published August 1993 by The Safw 

Soaet\” Press, Brandon: Vermont, under the sponsorship of 

the New York State Council of Churches, with a grant from 

10 the Aaron Diamond Foundation. These texts were written 

for staff and administrators

A. Rape Trauma Syndrome (RTS): What Everyone 

Should Know

Rape Trauma Syndrome or RTS is a devastating form of 

15 post-traumatic stress disorder (PTSD, familiar to many mili-



tarv’ combat veterans) which has been recognized and de­

scribed only in the past two decades In some form and 

degree it affects Nirtually all \nctims of sexual assault, includ­

ing ones who avoided a completed rape. Even verbal sexual 

5 aggression without physical coercion—a common expenence 

for prisoners—can leave the target psychologically damaged 

For male survivors of an actual rape the disorder is likely to 

be severe and even Ufe-threatenmg Institutions should 

brook no delays m getting new’ rape victims into counselmg 

10 within hours of the victimization, this is a true psychiatnc 

emergency The physical consequences which often accompa­

ny RTS are noted on p (not included)

RTS was first discerned and descriled in connection with 

female victims. Males experience the same problems, but in 

15 addition must deal with a number of serious issues speafic 

to their gender which add greatly to the traumatization. 

Male victims who remain incarcerated and are thus unable to 

withdraw’ from the setting of their victimization are seriously 

handicapped in attempting to recover from the trauma



pr

Those who are exposed to repeated victimization and must 

ev'en adapt on a daily basis to being a perpetual and continu­

al victim of unwanted sexual penetration, and who must 

undertake numerous daily compromises in order to avoid the 

5 most catastrophic situations (a description which unfortunate­

ly comes to characterize most incarcerated rape survivors), 

must endure the most extreme form of the syndrome. The 

literature on therapy, written for male survivors in the com­

munity, does not yet take diese sharply intensifying factors 

10 affecting prisoners into account.

Anyone likely to be in a therapeutic or counseling relation­

ship with a rape survivor should become familiar with the 

psychological and medical literature noted in the Bibliogra­

phy (App. D). Other staff members, however, also have to 

15 deal with rape survivors and should have at least a basic 

familiarity with RTS in order to avoid unwittingly contribut­

ing to the further victimization of die survivor 

This begins with an understanding of the nature of the 

worst psychological injuries suffered, siiKe it is in these hy-



persensitive areas that the survnvor is most vulnerable to 

additional, aJb«it unintentional, traumatization caused by 

others v^-ho deal with him after the physical assault.

First there is tlie total loss of control over even the insides

5 of or^'s own body, resulting in feelings of utter vulnerability 

and powerlessness. This makes control and power key psy­

chological issMes for aU rape survivors. In the case of men, 

who are brought up to expect internal inviolabUity, are ex­

pected to be able to defend themselves against attack, and

10 are socialized to consider total helplessness incompatible with

masculinity and thus intcrferable, these issues are hightened. 

in the settmg of imprisonment, the very environment, %vith 

its all-pervasive tireme of control by the state, continually 

exacerbates this wourui. Wheitever decisions are made for

15 the survivor, rathei* than b\f him, this has the effect of rub­

bing more salt into die open woimd. Therefore persons in 

positions of authority should whereon possible allow the survi­

vor to make his own choices, even if the alternative options 

presented arc unacceptable, in order to help him combat the



feeling of total helplessness which will, if left intact, defeat all 

attempts to improve his condition. Often this is a question 

of style rather than substance, but in psychological matters it 

is the impression which counts. However, when conflicts 

5 arise over confidentiality, participation in prosecution or in­

forming, housing placement, etc., staff members should keep 

in mind that every action teken udtich the victim pe reives as 

one of peremptory control %vill in fact aggravate the trauma 

and thi^, from the survivor's perspective, further victimizes 

10 him.

Second, there is the perception that the victim's sexual 

identity as a male has been compromised or even demolished 

and reversed All but those homosexuals who identify them­

selves as feminine are gravely affected by this perception. It 

15 results from very %videspread attitudes relating to sexual 

penetration and defeat in personal combat (sexuality and 

aggression being the two primary remainii^ sources of male 

identity to most prisoners), and it is exacerbated by the daily 

behavior of other prisoners who are aware of the victimiza-



hon and lose no opportunity to remind the survivor of his 

supposed "loss of manhood." U aUowed to go unaddressed, 

this belief will frequently lead to suicide attempts, other self­

damaging bdiavior, or violently aggressive compensatory 

5 behavior. It is absolutely imperative, therefore, that staff 

persons refrain from implying any slight to the victim's mas­

culinity. To the contrary, all persons in conUct with the 

survivor should go out of their way to emphasize his male 

status verbaUy and through body language at every opportu- 

10 nity.

The third nujor injury, for heterosexual survivors, is often 

related to mardtood issues, arui results from peers who 

spread the unfounded beUef that the victim's sexual orienta­

tion is compromised or even transformed by his in. oluntary

15 experience. This perception, if not countered, can also pro­

duce suicidal behavior. Unfortunately, staff people frequent­

ly contribute to this belief by failing to distinguish between 

homosexuals and heterosexuals who have been pressured 

into pasave sexual activity or roles. Only careful staff train-



ing with regard to the realities of prisoner sexuality can work 

to counter this deplorable tendency. Even in cases where 

prisoners label themselves as "homosexual," staff should be 

careful to ascertain that this identity existed prior to confine- 

5 ment before reinforcing it by repeating the label; an unso­

phisticated prisoner may simply be repeating what others, 

seeking to justify his sexual subordination, have told him, or 

may be using it as a temporary condition rather than a basic 

trait. Ultimately one must question whether tiwre is any 

10 rationale for making official distinctions of sexual orientation 

in the environment of same-sex cordiiwment, where sexual 

behavior both active and passive so cosunonly involves those 

who behave heterosexually both before and after confine­

ment. Most specifically, staff members should avoid any 

15 implication that a rape survivor would have any less interest

in the opposite sex.

Suicidal impulses are so common among males who have 

recently experienced their first or second rape that any such
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victim should be presumed suicidal until a mental health 

professional determines that this is not the case.

RTS has been observed to p. jceed in most victims in a 

series of stages, though they are not universal. The descrip­

tion which follows applies to the untreated survivor; those 

victims who are given effective psychotherapy or counseling, 

or even merely exposed to Tape II, may avoid the worst 

aspects of RTS or be better able to control their actions and 

feelings.

At first the new victim, especially when removed from the 

site of the attack, tends to be numb, withdrawn, talks slowly 

or inaudibly if at all, and denies or disbelieves die experi­

ence. Some victims hoivever, are visibly upset and highly 

emotional, sometimes palpably terrified. These two states 

may even alternate. Feelings of helplessness and extreme 

vulnerability (vriuch iruiy appear as iruliffeieiKe to one's fate) 

are endemic; they may together ivith the re^xperiendng of 

the original terror induce a kind of paralysis in the face of 

new ff**«*ai aggression; staff members must avoid interpret-



ing such paralysis as consent. Nightmares and sleep distur­

bances are common. Shame, humiliation, and embarassment 

are characteristic. The ability to concentrate may be lost and 

dissociation C'spadng out") become frequent. Memory may 

5 be impaired. Victims should be encouraged but not forced 

to express themselves. This stage can last up to a week, but 

many of its features may carry over into later stages.

The second stage displays some or all of the following 

futures: self-worthlessness or self-contempt, self-blame for 

10 the victimization (reinfbrced by those around him—both staff 

and prisonerts—^who "blame the victim" in various ways), 

sense of being a failure, various forms of shame, severe de­

pression, homof^obic panic, anxiety, extreme insecurity, 

obsession with body areas involved in the rape, restlessness, 

IS urge to escape, compulsive movement, other compulsive 

behaviors, inability to trust (including those who are trying 

to help), disturbances in sexual functioning, resistance to 

intimacy of any kind, ambivalence towards females, fear of 

males, fear of being or going "crazy", fear of persecution.



cynicism, social isolation, loss of motivation, anger, and rage, 

often with body and mind at odds (one agitated, the other 

calm; later switched). Personal boundaries are confused, and 

relationships chaotic and conflicted. Again, some of these 

symptoms may persist into later stages.

This stage, when outside confinement, commonly develops 

a marked suppression of feelings combined witii an attempt 

to "carry on like normal." For a prisoner who may be in­

volved in perpetual if less violent sexual exploitation and 

who must continually compromise to avoid further gang- 

rape, this may show itself in mechanical compliance with 

ffpviial demands ivhile reiiuuning basically numb to the expe­

rience, and strong dependency with regard to his new master 

and protector. Feelings of security and protection, desperate­

ly xweded, are associated with sexual performance and sub­

mission to more powerful men. Survival needs to comply 

with demands for a submissive role frequently overrule urges 

to rebel and reclaim autonomy, suppressing these but caus-



w~
ing deep conflicts which appear as disturbances in other 

psychological areas.

In die third stage, which may be postponed until after re­

lease, the suppressed rage resurfaces and may be accompa- 

5 nied by violent behavior, obsession with vengence or with 

the rape experience itself, belligerence towards all holders of 

power (including institutional staff), disturbing sexual fanta­

sies, phobias, substance abuse, disruption of social life, self­

destructive behavior and revictmuzaticn, lifestyle disorgani- 

10 zation, antisocial and crinunal activity, and aggressive asser­

tion of iruBculinity, including the conunission of rape on 

others. Ihe suppression period can last for nuuiy years, even 

decades. It is important that survivors be steered towards 

opportunities for continued treatment after release (with 

IS therapists knowledgeable about RTS), when their progress, 

once outside of the trauiruitic environment, is likely to dra- 

nuitically improve.

The final stage involves a partial or complete resolution of 

these issues aiul a reintegratian of the self which aUows the



past victimization to recede in importance, though traces will 

remain for the rest of his life.

B. Administrative Policy and Prisoner Rape

All confinement institutions maintain formal policies 

against sexual assault of d\eir residents, realizing fiiat such 

assaults are not only universally offensive but subject the 

institutions themselves to legal consequences both financial 

and injunctive, jeopardize the order and security of the msti- 

tution, motivate suicides and retaliatory assaults, exacerbate 

racial tensions, threaten major medical problems and expens­

es (espedaUy the spread of AIDS), raise the general level of 

violence, promote antisocial attitudes, overload special hous­

ing facilities, disrupt residenticd arrangements, and divert 

large amounts of employee time and attentim fiom other 

pressing problems.

Despite these policies, rape and sexual harassment continue 

to be major realities in most institutions, and fear of sexual
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assault contributes to a violent atmosphere far beyond the 

actual incidence of rape. Gearly the enunciation of formal 

policies has not been sufficient by itself to combat this prob­

lem. In part this is due to factors inherent in the situation of 

confinement, but other reasons are irux>nsistency in applying 

formal policies, reluctarue to acknowledge the problem and 

devote time and energy to it, and a failure to understand 

how administrative policies in other areas can harulcap or 

favor efforts to reduce the hazard of sexual assault.

Without a basic understaruiing of the roots of prisoner 

rape, no policy can be successful. Rape of men in confine­

ment institutions shows coiuiderable differences from rape 

in the community; the environment is a crudal factor. For 

this reason we have included a bibliography (App. D) so that 

administrators can educate themselves about the ruiture of 

the problem.

Rape is primarUy a power issue, and this is especially true 

in confinement, where prisoners are disempowered in all 

spheres of their life. This puts men in particular under
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strong psychological and social pressure to compensate for 

their loss of personal power by asserting it. violently or 

through manipulative pressure, over other prisoners There­

fore any measures which can give prisoners a feeling of more 

5 control over their own life (without breaching the security' of 

the insbtuticm) will help reduce the impulse towards aggres­

sion of all types against other prisoners.

Sexual deprivation, while secondary to power deprivation. 

IS also a factor in prison sexual aggression. In this area ad- 

10 ministrative homophobia and puritanism have compounded 

the problem by perudizing non-assaultive sexuality among 

prisoners and resisting sexual visiting programs 

Prisoner sexual aggression is commonly a group activity, 

but there are important differences between instigators of 

15 sexual assault and those who participate in order to mamtam 

their own standing in prisoner social groupings. Admirustra- 

tors should seek to drive a wedge between these two types 

rather than treating all alike. Even more important is the



need to dear!y distinguish betv^een coerave aggression and 

voluntary sex

Administrative inconsistency is most notable in discrepan- 

aes between formal pobey towards sexual assault and the 

5 actions of rank-and-file staff members and officers These 

employees all too often discoui^e prisoner vnctims from 

actually using the channels provided by administrative policy’ 

and frequently )om the perpetrators m blaxne>the-victim and 

homophobic attitudes Some employees may consider rape 

10 the ’‘just deserts” of cnnunal offenders, homosexuals, or 

’ weaklings,” while others may subscribe to myths about man­

hood and vulnerability which result in blaming die victim or 

disbelieving him. Sudi inconsistencies are best countered by 

including sexual assault matters in training programs for all 

15 Piersons who work in the institution, by mandatory reportmg 

policies, and by strong admirustrabve Indeiship on the part 

of wardens and sheriffs

Uidortunately, too rrumy cases have come to bght where 

insbtutional employees have themselves subverted official



policv bv tTiming a blind eye to problems of sexual assault 

or, worse vet, encouraging it This encouragement has de- 

nved from attempts to recruit informers usmg threats of 

exposure to rapists, to set subgroups of prisoners against 

5 each other, and to undennme troublesome and articulate 

prisoner advocates, but heads of institutions must resolutely 

make dear to all concerned that such administrabve encour­

agement of sexual assault is totally unprofessional, immoral, 

and unacceptable.

10 Reluctance to operdy and realisticaily deal %vith the problem 

of prisoner sexual aggression is common, but denying or 

Ignoring it will not make it go awray and %vill instead allow 

it to fester and multiply. Using these tapes is itself a major 

step forward in alerting prisoners and staff alike that the

IS administration takes this matter seriously. Incorporation of 

information on sexual assault in employee training programs, 

the posting of wall notices and mdusion of notices in prison­

er handbooks, and frardi discussion of sexual assault in meet-



Jtvil

in^ with prisoners and staff w'ill go a long way tow'ards 

ending the inability of the institubon to control the problem.

Because the prisoners themselves are in the best position to 

prevent and discourage sexual assault, administratiuns 

5 should attempt wherever possible to encourage peer pressure 

against sexual violence spediically. This becomes possible 

once the problem is recogiuzed and brou^t out into the 

open through the steps outlined above. It requires a clear 

focus on the issue of violence and coercion rather than a 

10 moralistic lecture mixing assault %vid\ consensual sex and 

must appeal to the prisoners' o%vn self-interest in putting the 

d;*mp)er on rapes in dieir o%vn midst rather dian exhort them 

to follow institutional policy. But it is definitely worth it in 

terms of the headaches it can save you and your stafi by 

15 preventing problems from arising in the first place.

Administrative policies in many areas have a ma|or impact 

on the level of sexual vicdence, but often admirustrators are 

unaware of or discount these effects. Classificatian of incom­

ing prisoners for differential housing assignment has been
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recognized as an important tool in minimizing (though it v^il! 

not eliminate) sexual harassment, but ciassihers need to be 

made more consaous of it. Policy should be developed tc 

ev'aluate each prisoner specifically as a potential target for 

5 sexualassault(soeOverview)andtoensurethatsuchev'aiua- 

iions are considered in all housing assigrunents. EX>uble cells 

Hith cellmates chosen by the target are the safest spaces for 

vulnerable pmsoners, with open dorms die riskiest. Attempts 

to keep prisoner couples apart make the passive member 

10 vulnerable to assault and increase the likelihood of retaliatory 

violence considerably.

Poliaes which penalize a target of sexual assault for physi- 

c«Jly defending himself by making him liable to disciplinary 

punishment for "fighfing" encourage the rapist intimidate the 

15 victim, and thus contribute to the problem.

A reliaxv*e on prosecution of sexual aggressors as the mam 

admmistrabve response to prisoner rape is simplistic and 

bound to fail as long as victims cannot realistically be guar­

anteed securitv from retaliation. Centred efforts can be



helped, in cases where a victim definitely does not wish to be 

branded an "informer," by making a binding commitment to 

the victim not to bring formal charges against assailants 

named by him.

S Protective custody is not a lasting solution for die problem 

of prisoner rape, and the more conditions in p.c. deprive 

residents of opportunities they would have in population, the 

more punitive it becomes, further victimizing the survivor, 

and the less attractive it looks to a victim considering cooper- 

10 ation with the authorities. Caseworkers for vulnerable or 

victimized prisoners in p.c should work widi the prisoner in 

developing a plan to deal with the problem upon return to 

population rather than holding it out as a permanent "solu­

tion." (An exception would be jail residents nvith iitde time 

IS remaining.) Many prisoners have been raped while in p.c., 

ivhich is then no sanctuary, while others are stignuitized for 

having been in it and sometimes considered informers for 

diat reason.



Policies which classih’ condoms as contraband can have the 

effect of condemning the least violent prisoners to death after 

a long and expensive illness, and are increasingly being 

dianged or quietly ignored, while many institutians are infor- 

5 mally and uruiffioally making condoms available to prison* 

ers. New polices also need to be developed to assist in 

the fight against rape. Every institution should develop 

protocols for crisis intervention and follow-up in order to 

meet the medical, psychological, and protective rteeds of the 

10 victim arui facilitate prosecutian %vhen the victim is %villing 

to cooperate. Psychological support must be provided to 

prisoners who have been sexually assaulted and will suffer 

the severe effects of Rape Trauma Syruirome (see App. A) as 

a result. Note that even an unsuccessful attempt at sexual 

IS coercion can be highly traumatic for the target.

Survivors of sexual assault should be encouraged to confide 

in psychologists or chaplains, and the confidentiality of such 

discussions respected. The advice of such counselors to ad­

ministrators about the nee<^ of sexual assault survivors or



targets they are counseling should be taken ver>’ seriously 

since tmless the prisoner is an infonner they are usually in a 

position to know much more about the threat than adminis­

trative or officer staff.

5 Perhaps the most important step in developing an effective 

administrative policy to deal widi sexual assault is the deci­

sion to reserve die full %veight of administrative attention and 

publishment for instances of sexual coercion, while discon- 

tinuix^ sanctions against voluntary sexuality and the forma- 

10 tion of stable, protective, and far less stressful pair bonding. 

Onl} when the focus is narrow and specific can the real 

problem be met head-on.

C. PROTECTIVE PAIRING

IS First documented in America in 1826 (not long after die 

building of the first penitentiaries), die institutian of protec­

tive pairing has remained the prisoners" informal answer to 

the problem of sexual assault in confinement. In typical
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confinement institutions the overwhelming majority of survi­

vors of sexual assault in general population become "hooked 

up" as members of such pairs, however distasteful they may 

hnd die idea. The reason why diis custom has survived for 

S so long is that the alternatives for the rape survivor are: (1) 

a series of very serious and bloody fights, (2) suidde, (3) 

repeated gang-rapes, or (4) permanent consignment to protec­

tive custody. These alternatives are usually as unpalatable to 

die prisoner survivor as they are to the administration. In 

10 some institutions, administrative pressure against such rela- 

tiemships relationships is intense enou^ to leave some survi­

vors unable to obtain protectors and dierefore constandy 

exposed to further harassment and assault.

Since there seems to be no good and practical alternative to 

15 protective pairing, it is important for administrators to be 

aware of the dynamics of such arrangements. Prisoners take 

them very seriously, for they involve a commitment on die 

part of both partners which neither can break without major 

consequences. The quality of these relationships ranges enor-
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mously, from virtual slavery and complete exploitation at one 

end, to a muhially supportive, tender and humaiuzing ex­

change of affection or even love at the other.

The senior or controlling partner ("man," "daddy," "|ocker," 

5 or "pitcher") is more often not a rapist himself, though he 

may take advantage of the consequences of a prisoner rape 

in "turning out" a new "punk." He obligates lumself to pro­

vide complete protection for his jimior partner against not 

only furtfier sexual assaults but all forms of "disrespect" on 

10 dte part of other prisoners, and in general the widespread 

Imowledge of such protective arrangements among the pris­

oner population is sufficient to deter conflict. Any "daddy" 

%^o fails to protect his partner will nuke himself liable to 

ridicule and attempts to deprive him of his own "trumhood." 

IS Thus the "hooked up" "daddies" in any institution assume 

most of the actual responsibility for preventing endemic rape 

in foe institution, and may be considered tacit allies df the 

administration in its efforts to contred sexual violence. These 

"pitchers" are overwhelmingly heterosexual and, following
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working-class sexual concepts, do not consider their own acts 

or relationships to be homosexual In institutions where 

sexual assault is seldom reported but in which administrative 

pressure is brou^t to bear against known couples, thoe men 

S actuaUy increase their liability to punitive sanctions by form­

ing protective relationships.

It has been frequently noted by veteran staffers that aggres­

sive "jockeis" who become committed to such a relationship 

tend, as a result, to become less likely to engage in disruptive 

10 challenges to institutional authority, unprovoked violence, 

and other reckless or destructive behavior and are thus less 

of a problem to those concerned %vith the management of the 

institution. In short, they are more like "family men" with 

something to protect (Experience has also shown that 

15 paixed-off sexually-passive prisoners are less likely to be the 

focus of disruptive currents caused by competition among 

the "lockers" than are the unpaired passives, who are consid- 

creo unpiOKCiBG.



The junior or passive partner ("catcher/ whether heterosex­

ual "punk" or homosexual "queen") gives up control over his 

own body to his "man" as the price for this protection. From 

the perspective of the rape survivor, this arrangement is not 

5 totally voluntary, since it is motivated above aU by foe im­

peratives of survival in an environment which has earmarked 

him as a perpetual target for gang-rape and ofoer fonns of 

abuse. But such "survival-driven" sexuality is a far cry horn 

and, for most survivors, greatly preferable to, any of the 

10 alternatives. "Hookii^ up" also limits the survivor's risk of 

exposure to infection by foe AIDS virus and thus plays an 

important role, wfoich administrators should not overloc^, in 

maintaining foe healfo of foe prisoner population.

While it should be clear that survival-driven relationships 

IS do not take place in an atmosphere of free choice, are often 

coercive, and cazmot, given the fri^tful alternatives, be cort- 

sidered truly voluntary on the part of foe passive partner, 

they are usually clearly distinguishable in many ways from 

sexual assaults. The rape survivor is often able to choose his
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protector from among various candidates and often ends up 

with a certain amount of leverage within the pair relationship 

as long as he respects the strict limits established by the pris> 

oner subculture. While a "daddy" will not tolerate open 

5 rebellion, he usually seeks to "get along" with his punk and 

to avoid an atmosphere of tyraimical slavery or total exploi­

tation. The protector can and often does develop genuine 

affection for his "catcher" and can engage in some degree of 

mutuality in the nonsexual aspects of the relationship. Any 

10 policy that narrows the gap between (a) the punitive conse­

quences feared by a jailhouse rapists and (b) any consequenc­

es expected by a non-rapist prospective "daddy" for "hooking 

up," has the effect of leaving rape survivors more exposed to 

follow-up assaults and is thus counterproductive to rape 

IS reduction efforts. Also, in the absence of clear indications of 

actual rape or force, treating the controlling partxter in protec­

tive pairs as a sexual assaulter of the passive partner (despite 

accepted characterization of such relationships as survival- 

driven on the part of the passive partner), is both counterpro-
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ductive and antithetical to rape reductiort Officers should be 

discouraged from using the threat of punishment for "volun­

tary" sexual activity to coerce signed allegations of rape from 

the passive partner against the active partner. This practice 

S borders on blackmail, demeans the seriousness of a charge of 

rape, and is highly improfessional.

Disciplinary codes rest upon an American legal tradition 

that divides illegal acts into two categories: voluntary acts, 

for which the participant is held responsible and punishable; 

10 or coerced acts, in which case frie doer is held to be a victim 

and considered neither responsible nor ptmishable. The 

reality of survival-driven protective pairings, as applied to 

die passive member, does not fit into this neat scheme, and 

therefore presents an administrative dilemma when it comes 

15 to fair application of certain provisions of disciplinary codes.

By and large, the "pitcher" gives orders and the "catcher" 

follows friem; in a particularly rough institution, the "catcher" 

may have no more free will than a slave (diis is especially so 

when the catcher belongs to a gang). Thus a "catcher" is
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often required to engage in prohibited acts as a condition of 

his protection, and the free will to vioiate the disciplinary 

code that we nonnaUy assume to be a precondition for pun­

ishment is actually absent. The extent to which such viola- 

5 bons are coerced is, however, usually difficult to ascertain, 

and administrators often feel they cannot just ignore certain 

types of violations without losing control of the institution. 

Recognizing ti\esc problems, disciplinary bodies are urged to 

consider the po%vrlessi\ess of the "catcher" as a mitigating 

10 factor of great weight, if not an exculpatory one, in resolving 

the disciplinary charges involving those types of infractions 

that are likely to have been ordered by another prisoner.

Protective pairs usually include numerous survivors of 

sexual assault in prior institutions (juvenile fodlities, jails, 

IS other prisons) who have learned to "hook up" as soon as 

possible after arrival in any new confinement site in order to 

avoid getting raped there. They may not be perceived as rape 

survivors by staff in their current institution who do not
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know their full histor>', but may erroneously be considered 

homosexual.

As long as protective pairing remains (for lack of a 

less damaging alternative) the primary refuge of the sexual 

assault survivor, administrators who seek to disrupt it should 

realize that doing so greatly adds to the vulnerability of the 

known "catcher" and significandy increases the likelihood 

that he will again fall victim to rape and other forms of sexu­

al coercion. Rape survivors, having considered aU other 

possible courses of action, may choose to enter into a protec­

tive pairing relationship as the least damaging way to 

survive. Administrators who respect this very difficult deci­

sion (by supporting requested housing assignments, for ex­

ample) %vill be better able to reduce and control sexual vio­

lence in their msdtutions.

Psychologists, chaplains artd others in counseling positions 

should not Iwsitate to address themselves nan|udgmentally 

to the psychological and social dynanucs of a relationship



IS likelv to be the surv'ivor s only Ufeb(»t in a storm-

tossed sea
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WHAT IS ^STOP PRISONER RAPE^?

stop Prisoner Rape (SPR) is a small national non-profit 

organization dedicated to combatting the rape of prisoners 

and providing such assistarioe as we can to survivors of jail- 

house rape.

Both our president and executive director are survivors of 

jail gar>g-rapes which followed airests for protesting the war 

in Indochina, and its president spent nearly five years in fed­

eral prison. Thus we maintain a practical perspedive rather 

than an academic one. We believe that prisoners themselves 

can be most effective in discouraging rape in their own institu­

tions. but believe there is much that administrators must and 

can do to address this horror. We are not a prisoner organi­

zation. but we welcome membersNp from anyone, including 

prisoners, who is dedicated to the effort to stop prisor^er 

rapes.
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According to the best and most thorough statistical survey 

of a prison (a medium-security California institution, reported 

in 1982 by Prof. Wayne Wooden and Jay Parker). 14% of the 

entire prison population was sexually assaulted in that prison. 

5 The authors believed that this underreported the extent of 

rape, and being limited to events in that institution it did not 

count prisoners ¥vho had been raped in jails or other prisons 

and learned to pair off with a protector as soon as they ar­

rived. The only survey of a jail, by Philadelphia District Attor- 

10 ney Alan Davis in 1966. reported that over 3% of the men 

who passed through the Jails of that city were sexually as­

saulted: Davis also stated he believed it to be an undercount. 

We do not know how many boys are raped in juvenile facili­

ties. but by ail accounts the situation is the worst at that level. 

15 Women prisoners are raped by male institutional employees 

to an ur^known extent.

SPR has taken the position that rape is mantickle. the 

Idling of the mind and spirit The consequences of rape trau­

ma syndrome, already horrendous for female and gay male
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victims in the community, are greatly magnified for incarcerat­

ed males who are forced into an unfamiliar passive sexual 

role (most viclims as well as almost all jailhouse rapists are 

heterosexual by self-description and by practice outside of 

confinement) and then must adapt to a continuous unwanted 

same-sex situation from which they cannot escape. While 

most victims are heterosexual, known homosexual prisoners 

are particularty likely to be targeted for sexual assault and 

often find that institutional staff is indifferent to their plight 

Furthermore, with most systems refusing to allow condoms in 

their institutions, and HIV rampant among prisoners, survivors

who pair off with a protecU)r in order to avoid continuous gang

rape (the usual outcome) are put at great and avoidable risk 

of infection with the AIDS virus, 

we do not hesitate to point out that too many institutions

have in the past either turned a blind eye towards this horror.

or even tacitly encouraged it. but we feel that since sexual

assault and the constant fear of it and countermeasures which 

result are extremely disruptive arxJ time-consuming, in the age
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of AIDS the financial consequences of medical care for infect­

ed survivors are staggering, and survivors are Increasingly 

successful in winning major damages in the courts, we can 

find common cause with rrKxJem administrators and staff and 

5 work together to limit this scourge of life behind bars. We 

believe, however, that this effort vrill usually require a reevalu­

ation of institutional policies in many areas, particularty with 

regards to reporting of incidents and prosecution of offenders, 

protective custody, housing assignments, protective pairing, 

10 non-essaultive sexuality, medicai procedures, psychological 

aftercare, oonfidentialily in counseling, prisoner orientation, 

and staff training.

SPR does what it can with very limited resources to educate 

prisoners, the public, and incarceration professionals, and to 

IS reach out to survivors both in and outside the walls. We want 

to cooperate with administrators willing to face this problem by 

providing realistic staff training and information. Eventually 

we would Ike to provide faoe-lo-face counseling for incarcer­

ated survivors. We also provide free Iterature to prisoners
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and free copies of a 90-miniJte audio tape. Becoming a Survi­

vor, to prisoners who have been or expect to be sexually 

assaulted and who request and are allowed to receive them. 

SPR worked with the Safer Society Press (a national project 

of the Now York State Council of Churches) to produce the 

Prisoner Rape Education Project (PREP), of which this tape 

Is a part Another tape is designed for prisoner orientation 

programs and emphasizes rape avoidance (both also avail­

able in Spanish), while a 46-page booklet for Institutional staff 

members (with a foreword by the Vermont Commissioner of 

Corrections) discusses realistic ways that the Institutions can 

qisffHfnpg** rape and Improve the wretched lot of the survivor. 

We strongly urge Institutions to acquire the PREP materials, 

use the tapes, and drcuiale the booklet among administrators, 

mental health professionals, chaplains, medical personnel, 

caseworkers and counselors, staff trainers, protective custody 

unit staff, and line officers, each of which (except for p.c. staff) 

will find a section addressed to their own specialty.



Much of our work consists in attempts to end the curtain of 

silence which has so long surrounded the rape of prisoners. 

Rape of males has long been such a tabooed subject for 

public discussion that numerous myths and misconceptions 

S have been allowed to flourish. It is important to know that 

anyone can be raped, that rape is a crime of power which 

cannot alter the victim's masculinity or sexual orientation.

Once a prisoner is raped, he is stigmatized and marked as a 

victim for repeated sexual assault for as long as he remains 

locked up. Most victims are young, straight, and non-violent, 

unable to defend themselves against ruthless exploitation. 

The puipoaaa of SPR are to provkla adueation. Informa­

tion, and advocacy at all levels with regard to this ongo­

ing nightmare of sexual assault and enslavement; to pro- 

vlda enoouragamant, advioa, counaaUng. and legal sup­

port to survivors; to train the staff which must deal with 

them; and to combat this systamalic horror In every way 

poasihla.
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