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support of tl'.is notion -s attached hereto*

UNITED STATS5 JxDICAL 02,731 
FOR FEDSUL nilSOISi'S 
19CX) West Sunshine Street 
I\33t Office Box AOOO 
Sprin£;ficldy Ilisooxi 6'’‘-X)'

In Propria Persona



Tiz
SV!T132 CC^JHT CF TJIE UIIICT STATUS 

CCTCEill 1SL”, 1992

Ib.
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AFFILA7IT H: SUPPORT CF ICTICi; FCR 
I2AVZ T: 77^33) 3: FCRIIA PAUP31IS

If L i: FARIZly declare that I an the petitioner in the 
nbove-entitled proceedinci thatf in support of request to 
pr-ceed witho^it bein^ required to prepay’ ti'.e feeSf cost or Give

security therefor, I state that because of cc proverty, I aa

xL-able to pay the costs of said proceeding or give security therefo; 
that I believe I an entitled to relief* Bie nature of ny action,

defense, or other prcceeding or the issues I intend to present

in cy Petition for A '.Irit of Certiorari to the Si^areoe Cburt 
of the United States is setforth in said petition subndtted

herewith*

In further support of this application, I answer the 
following questions:

1» Are j-ou presenU^- enployed?

a* If the answer is *Ves" state the araoxant of your 
salary or wages per month, and give the name and 
address of your er^loyer* (list both gross and net 
salary)



b« If th« mmrnt im Ihf st«t« the date of laat
eo|>Imment and the aaount of the salasy and irngm 
per oDtxth ahich you raeieved#

______ or> cx

2« Have you recleved within the past tweleve oDatha 
nmqr fron any of the following sources?

a« BUsinssSf profession or other font of selT-

wylpyuient? ^ j
Yea

b* Sent paymentsy interest or dividends? Yes lio y

c* Pensionsy annr:itiesy or life insurar^e pay.'.azits?

Yes ib S

d* Oifts or inhcriteace? Yes lb V

e* Any other sources? Yes

If the answer to aiy of the above is •yes" describe each

source of monc^’ and state the anount recleved frc:: each 
durinc the past tweleve aor.ths*

3« Do you own aijr eashy or do >-ou ha*/e a»nQ* in checkir^ 
or savings accounts? (include funds in prison acco'u:ts)

Yes_ :o V

4« Ik) you own or have oz^y interest in ary real estatey 
stodcsf bondsy notesy autombilesy or other valuable 
property* (exelxiding ordinax^* household furnishings and 
elo thing}?

Iio_

If the answer is 'Vesy” describe the property' and state 
it's aqiproxinate value*



5« List the persons who are dependent \ipon you for supportf 
state yoior relationship to those peraonSf and indicate 
ho:r oieh you contribute toward their si^porU

UjAr

I declare under the penalty of perjxoy that the foregoing 
Is true and correct pursuant to 23 U«S«C« I 1746*

Ijceeuted on Jaiu 1 1993
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QUESTION HtESEtnB) FCR REVIEW

In the eaw involving the rape of a trazissesaial federal 
prlaonert can priaon administrators be held mrier the

Eighth Amndaent pnaeription against cruel and unusual puni^jaent# 

as defined ^ this Gourt in HUsa fg, Seitar, 115 L«Ed«2d 271 

(I99l)t idien thqr Icneir or should have knam\” of the danger 

facing a transscKial priscner placed into the population of a 

violent maxijsMn seeuritgr penitentlaZ7t ehere she ms brutally 

beaten and rapedf or my liability only be found if they have 

*^tual loiDwledge'* of the ir^ending harm?



TABLE OF OONIBRXS

Opmzcis BSLOK ...................................................................................

.. ..............................................................................................................................................

ooiGTm'TiauL raovzsicN .....................................................
STATS»a«T OP THE CASE ..................................................

A* The Facts •••••••••••

Bm Gburae of Fkoeeedlngs azvl DLaposition
Below • • • ••• •••• •••

asASc:s fob ®aijtii;g 152 :«it...............................................
x:::usiCH..........................................................................................

2

2

2

2

2

7
17

-dt.



r
nF ^lyprfinTjy

378 (XW)..........................................

a,. 1*8). . .

13

9

9Alm\ Tt
'• 1991) • • • • • •

Clr. 1*8). . . . 12. u. 16

%9"*!GV 97, 103-06 (1976)............................... 9, 10
Famer v» Carlaon«

" F^Suff 1335f W (MJ3.Pa. 1983) • • . •

»• Ti^-ojyKio (7*th Cir« liir* If 199l)«

fttinpn Ti HiWl^^nt

1*3) 

(1991) . .

”^"''•1^^ 1164 (Na..I»l. 1989) . .

ifcga

*17^ (7th 
am*. itmlM. 484 U.S. 935

Vm Difltrlct of Oolunbla.
M4 K »Ta>V ^058 (D.c* Clp, 1937) • • •

RadiMn Obunty of San Diego.

^ii2 F# ^ Tl35t 144p (9th Cir* 1991) • • • •

Cir*
(1937

UoxeaiL

1

9

10

7

BMaia

u
9

•dldf*



lihltley iOher««
475 u.sV 312 (1986)...................................................

Hmiama ^t>u^

ai-ijinw V, Saitgr.
115 U&i*2d 271 (1991)...............................................

Young Y» Qiinlan« ~
344f 360-^ (3d Cir» 1992) • • • •

Yotmgberg v« Booeo*
457 U-S. 307 (1932)............................................. .......

Other Arywgljbjigft

23 U.5.C. I 1254(1)....................................................................

23 U.3.C. I 1331...........................................................................

!•

9

9^t 13 

10

2

5

-Ir-



IK ns
SUFR9S OOURT OF BB UNITED STATES 

OCTOBER lERMy 1992

jm FABi-im«

Petitionary

BWASD ER^lANy DBINIS XURZXDLO, LAR3Y E«
BUBOISy N«N« SlCnSit l^CHAEL QimiLAlI and CALVIN LDKASOS,

HespondentSi

PETITION FOl A ;«IT OF CTTEXUIBX 
TO IKE UNITB) STATES OOURT OF APPEALS 

PCR THE SEVSITH CIRCUIT

Petitioner Dee Famert plaintiff^ In the District Court 

anl appellant in the Court of iffpealSf respectfully petitions 

this Court to issue a wit of certiorari to the United States 

Cburt of Appeals for the Seventh Circuit to review the judgaent 

in Fkaaer v« Brennan. . et _i>la« No« 92-1772 (?th Cir» Aug* 7t 

1992).

Famer prefers the use of feminine pronouns for self-descriptiony 
aid the Gburt of Appeals previously respected her choice* Fhrner 

- -- --------- “• op* at 1 n*l (7th Clr*V- HliJia, at al,. No* 90-1D38 slip 
fSSTltWW  ̂Pet* App. 10A-33A*



w
GP3NICIS BCLOH

The Court of Appeals opinion is unreported and reproduced 

at pp« X.W2A of the ^jpendlx of this Fatition (hereinafter 

App.")« The opinion of the United SUtes District Court for the 

Hestem District of Wisconsin is xuxreperted and reproduced at Pet* 

App« 5A-9A«

i
juaiSDicnoii

'2\e Court of Appeals decision was issued on Aug. 7, 1992* 

Petitioner having forsone the richt to Request for Rehearing and 

ou^estion for Rehearirig « 3anc« jud^-Tient was entered on August 

7f 199i» T3'iis Court’s jurisdiction arioes under 25 U.3.C* § 12% 

(i:.

:::3n7w7ic::AL PRCfisic:: r.'vcLVED 

■^-.c Eiphth Anendaent to the United States Constitution 

prc\'idesi "e;xcssive bail shall not be required^ nor cruel and 

unusual purJshncnt inflicted#"

STAT32Z.T CF THE CASE

A# The Facts

Petitioner Dec Famert a federal prisoner was corrdtted 

to the custody of the Attorn^ General of the Lhited States for 

a ttienty-year terr. of l-nprisonn&it ij^sad for access device

fraud." At tl.e tine of her incarceration Farmer was a pro-

Famer i;as sentenced in the District of Ilaxyland for offenses 
under Title 13, Section 1029.



F“
operativv transsooBial (prsptrine for mx reawi«naent surgezy) liio 

had sllioone IrfOantSf had atta^jiad to haw aurgical castration 

and was raeiaring oonjugatad aatxvgan boraone pills*

Fanaer coonanea aanrii« her santanea vithin tba Fadaral 

Bureau of IViaona institutions* Ch Boaadbar 7# 1936 ifce sas 

eoBBdttad ts the United States Penitentiazyt lovlaburgt ?ennflQrl'vnia 

(heraiasftar "USP-Xsaiaburg”)* fbmv spent her antira stay

at USiVLeiiisburg in ahsinlstrative detention* Beeauaft *^>laeing 

[Fai«er]t a taantyM>na year old transsexual, into U.e general 

population at Leaisburg, a Level Five securiti' inrtit-tion, ctriLi 

pose a ai^piifieant threat to internal security in general and 

to [Frrnjer] in particular*" (quoting Faroer r» ^5 F*

Supp. 1335, 13L2 (!l*D*Pa* 1^3)).

Subsequently’, Fanier uas transferred to the Fjderal Oort^

ectional Institution, Cxford, Wisconsin (hereinai'ter "?CI-Cxfoxd"J*

Prior to her arrival at FCI-Cxford and during her cenfinenent there 

Fozner recievad disciplinary reports for violating prison rules*

All of the disciplinary reports involving Famer were of a 

nonviolent and nonagsraaaive nature. In fact, the najority af 

the diseiplinaxy reports related to r-.rner*s tra.nsse'sialusa. For 

axaiqale, ahe recieved aeveral disciplinaxy reports for atteiqjting 

to introduce into the prison, or manipulate prison nedical staff 

into praseribing for her, feaale hormones. Some reports involved

attest to fraudulently order, or rocieve without autorisation, 

fmaia cloUdng, aake-up, etc. OU.«rs pertained to her wearing 

prison gaxt> in what may best be described as a fealni-;c manner.

Obnscquently, prison officials, who are the respeaients In



this Oourtf raoooMnded that fknMr tranaf«rr«d to « 

aecurity prison* Ihes* prison •fneisls dssi^tsdt transferrsd and 

iaprisonad Fnxwr at the Uiitsd States Penitentiaiyf Terre HautSf 

Inidana (hereinafter "tSI^tare Hattie*)*^

Ch Much 23f 1989 Faraer vaa released into the general 

population at US}t.Terre Haute* On Ipril 1« 1989 approximtel^ 

one week latert during the late evming hoursf an inaote kza>nn 

to F^xtier onZf as **L*C*% entered her cell and dcuaniod that ahe 

have mx wiU. hia. ’Aen she refused he punched her in the face^ 

}3»cking her back up against the stsal prison locker azxl into 

t-te cell's barred windcu* He continued to punch hert idiile she

continoualj tried to grab hia hands* At which tine he said, "if

7CU don't let isnds go I will use feet*" Semite, FAroer's

pleas the assailant raised his foot and began kieking her, 

revealinc « hoaoeade knife ' ..uck in the side of his sneaker* 

Scconing ever, nore frigr.ter.fd after seeing the knife, the assailant 

\rLtr. less resistance froo Faraer proceeded: tcarii^ Famer's

clot ins fron her, holding her down the bunk, and forcibly 

raping her anus*

Faraer was confined in adainistratlve segregation, where 

she renained, until being transferred to a lesser security 

instiiutior-.

It tmist be noted that prison officials adoitted that the 
penitentiary would not offer Faiwer needed additional aecuril 
or benifits that was not preaent at FCX-Cbcford*



r Oourse of ftocoodingo and Oi^naition Balov

filad a sn2, eogqilaint la tha United States

District Gburt for the Western District of Wiseonsla (ShabeSf ^)« 

alleging that respondents at FCI-Cbcfovd and alsaidwri had been 

dellbsrsf indifferent to her safteor Iv reeoaaendingt dssignatii^f 

traaaferrii^ and confinii^ her in a violent —seenrity 

penitentiai7f resulting in her being brutalljr beaten and r^>ed« 

Jurisdiction tau based upon the presence of a federal que8tion« 

under 23 U»S«C« I 13Ht in that the action was a Bivens-tTpe 

claia under the Ccnstitutlon* Ihe District Court granted Fanaer 

leave to proceed ^ foma

In Panaer*s eoc^laintf affidavits and other supporting 

docunentation she showed that re^nients i/ere deliberate indifferent 

to her saftcgri because the;’ were fUUy knowledgable of her 

transsexuaUsaf and the danger of placinc herf or axff siallarlO’’ 

situated transsexual prisoneri in a violent •penitentiary environeaent** 

Mh^e vloleixtf aggressive and aaxiciuiii security offenders are 

'.x>used« It vas further presented ly* Parmer that the re^nderts

were loiouledgable of the fraqueiit assualts* fights and other acts 

of violence within USP-Tarre Haute prison populationt including 

sexual aasualts* Ant* that narcotic dntgSf alcohol axvi nur.ercnis 

known violent and aggraasive honcaaxual r^ist peracate the prison 

population* ^breovcrt it was docuaented that respondents were 

loiDwledgable that nutwrous prisonerst wtx) are not transsexuoly 

request protection at USI^Terre Haute, because of fear for their 

lives in tha violent general population of the prison*

The district court granted respondents tvtion for s'ucwvx^’



F
Jud:;ner.t. of dijBisaalt holdLiic that *texie of the defendants had 

actual knouledca that there uas_ a threat to plaintiff's saftagr at 

USi^Tcrre Haute," Pet, ipp, 6-^ The district court reUad on 

the Seventh Sireuit's holdia^ in ]|B(IULi,Jto.JtelQtttlto %4 F, 2d

349 (7th Cir, 1991} that prison officials are uaiar

th.e £i^.th Aaendaent oni^* if thsjr had *tetual kmoledca** of a 

threat to an imate's saftsPt Fail to taka prsventive action,

ThoSf rejecting expliciUjr the proposition that the Eighth Aoendaent 

inpose liabilit;. uhen prison officials ^ahould have laiom” of a 

danc«^ to an imate's saftey, and fail to take preventive

action,

appeal to the ScSsrith Circtiitf the district coxart 

Jjd^pert was siurcsarily affirtnl uit<x3ut opinion. Pet, App, lA

li.e Seventr. Circuit afi the district court's decision despite

the fact* that the respondents or should have knoun"

of the darker facing Famer at U3?-7erre Haute, Apporentl^y 

Civinc alle£;iance tc it's holding in MffGjjj that the Ei^rth 

Arcndnsit does not i:^se liabilit:. umn prison officials iSio 

oerely "should have kTMwn" of a dancer to a prisoner's saftey.



RIASORS Fca OUSTZnC THE «IT

This ea0O pments ar. l^iorUnt iMue of eonotitutional 

law* Vie Seventh dreuit decision eonfUets with deeiions of the 

Ihixd end Ninth CireultSt a|£ ^ 10«l(a}« and conflicts

with this Oourt*s eases prohibiting Tumecessary and imton infliction 

of pain upon prisonersf fge ^ IO«l(e)«

In Memn V- PuckMorth. 726 F»Supp« UU (:!.0.1hd« 19S9) 

this district court recognieed thatf

tMer the Zighth Aaendoert a prison official 
can be found liable for failing to protect 
a prison inoate fToa an attack by another 
offender on!;.' if that official sets ic!.th 
^deliberate indifference*" 1b prove ^deliberate 
indifference *9 the [prison innate] oust prove 
ly a preponderance of the evidence that a 
defendant prison official intentinasUy or 
recklessly disregarded a substantial risk of 
darker that %ns loioMn to hln or would have 
been readily apparent to a raaaonable person 
in his position*

A [prison official] acts with «deliberate 
indifference* when ho Iciofws of the danger 
or idiere the threat of violence is ao 
pervasive that his knoiAadge oay be inferredy 
yet he falls to enforce a policy or take 
other reasonable steps id^ ny have teen 
prevented the ham* A [prison official] acts 
recklessly or with *redcless disregard* when 
he disregards a substantial risk of danger 
that either is known to hin or wo\xld be 
apparent to a reMMble person in his 

_ position*

at 1LW»9.
Vith this rudiiaentaxy principle of the Eighth Aoeodiaent 

in tacty the Inllana District Court in concluded that

certain innates belonged to an identlfiabla group of IndiviAMls

-7-



for ttfioo the risk of attack ia so aubstantial and evident that 

prison officJAs failure to protect then fron attack states a

cJaia of deliberate indifference* The Court went on to point- 

out the Seventh Circuit *s niling that transsexual innatea ho\ised 

in an all-Mle priaon« face an ^iparent substantial risk of 

attack; thuSf an identifiable group of innates vho prison officials 

KSt take reeaonable steps to protect froa ham* MerlMethar y«

821 F* 403, U7-18 (7th Cir*) cart* deniad. 434

C.5. 935 (19S7).

fti cross-'inpeals the Seventh Circuit reversed the district 

court's holcijr; t-at the Eighth Ancwiaent alloes Liability to be

inpcsed or. prison officials, *Vhen [thiyj disregard a substantial 

risk of danger that either * • * [th^ should have knoimj or

wuld be ^parent to a reasonable person in tthelrj position*" 

i«« Memii Hxkiprth* %h F*2d 344, 348 (7th Cir* 1991).

In it*s rejection ft' the district court*s "should have 

iooun" approach the leventh Circuit said, "(pjriaoners are dangerous

(t.hat*s iCy aary are confined in the first place)* Guards have no 

eontxol over the teeneraent of the inoates they sv^wise, the 

design of the priaansf the placeoKnt of the prisoners* and the

ratio of staff to innates* Soae level of brutaility and sexual 

aggression anong thea is inevitiile no aatter what the guards 

do* ^iorsai Because liolence ia inevitable unless all prisonersf 

are Ineked in their cells 24 hours a day and sedated (e "solution" 

posing constitutional problens of it's oen) it will alMeya be 

possible to say that the gjaria "should have kacnei" of the risk* 

Indaai they ahould and do*" at 343 She court concluded:



"Ca3B41*d to a priaont the dbJeeUve "should have knom" [la] 

rather a long* diatanea ftoa the Supreew Cburt*a standanls in 

MlU£ «> Ita off^irlng,* 4^ at 3W ft>r theae raaaona« 

the Seventh Circuit found that the "hhould have know" approach 

doea not aatiaxy the culpable atate of aiid« or aubJeeUve 

co^xmoRt of the Eighth Iwwidwint aa defined ty thla Court In 

un«r>n U5 L«Ed«2d 271 (1991).^

Ihe Ihlxd Circuit Court of dppeala considered anl rejeiiid 

the Seventh Circuit's position*

Since Uilaony there has been a split aisong the 
drcxiit courts regarding the quantuo of knoeledgc

gX/*
reurteenth AoendaHl ifposes an obligation on 
goveiBnent officials eho know or should loiow 
of an innata'a particular vulnerability^ to 
•licidet not to aet with reeklasa inUfferenee 
to that vuneretal3d.tar« See ynnanwi v*

^ ^ aeatar, 391 P. 2d 458 (3d Cir. 
IWJf fteodoan v. City of AUentown* 853 F«2d 
1111 (3d Cir* 1983 )• Consistent with our 
aigroach in Oolkum II, the Ninth Circuit Court 
of Appeals has held that a prison official 

dtfiberate indlffarant for purposes of the 
Eightll AsHndsMit when he tciowa or ateuld know" 
of the daiwer facine the innate* See Redmn r*

^ ^ ^5, 1443 (9th
Colburn v* Ibper Qsrfy Ibwnship, 

838 F*2d 663f 669 (3d Cir* 1988)* Ch the other 
hand, the Seventh Circuit Court of ^RMala has held* 
after Hllaon, thet liablUty ahould only be 1-posed 
on prison officials if th^ had Actual lonwledga 
of i^>endii« harvif" and has rejectad liability for 
priaon officials who aerely "shoiUd have kruun" of 
daiw to an innate* IfcQin v* Duc!<wDrth, 9U F, 2d 

543 (7th Cir* 1991)* Because we agfee with 
Bedaen that it is apfiropiate to use the iuif— 
atandeid under the Ftort^nth aid Eighth itoerdonit 
here, Badaoi^ 9U F. 2d at 1442, we hold that a 
priaon official la deliberate indifferent when he 
loiows or ahould have loiown of a sufficient serious 
danger to an Inaate*



960 F* 2d 3Ut 350-61 (3d Cir. 1992)?

& ’Jiiiion V- this Cburt held that there la an

objective and aubjective eoo|nnent of an Eighth Anendoent violation* 

The objective eoBfwnent requirea the deprivation or ham to be 

sufficienU^ serioua aa to be considered puniahnent* Itiitlay v^ 

iUtfiCSf 475 U.S. 312 (1986)| ftidaon v* u.S.

- - (l99l)» And the subjective coaponent requires Jpriaon

officials responsible for the deprivation or ham to have acted 

with a sufficient sulpable state of oind*

**Jith respect to the objective eocponezxt of an Eighth 

Anendzient violationa ViIao]i announced no new rule*"

■ » _ _  (1991)* It has long been the

lav of the land that actSf such as rape, which are not a 

part of the innate*s prison sentcncei are sufficiently serious 

to ir^licate the Eighth Anendnent* "The Suprene Gousrt held

that the state h^ an affimative duty to provide adequate 

nedieal care for prisoners since incarceration prey arts an 

innate fron earing for hinself* StdIiUfif 429 U«S. at 103-104y 

97 S«Ct« at 290* In Xoungberg v* Boiaeo. 457 U«S« 307, 102 

S*Ct« 2452f 73 L«Ed*2d 23 (1932) the Court extended Estelle 

to inpose a duty upon the state to provide involiintarlly

In tfeor.i V- F,2d 344 (7th Cir. 1991}# the

SeveiAh dretiit also rejected the position that certain inmates 
belong to identifiable groups of prisoners who are at an 
apparent subetantial risk of ham; thus overruling it's decision

W an Til *11 involved the rape of a federal prisoner

placed in a violent aaxinua seexarity prison equivalent to the 
prison uhere Fomer was r^^*

-10-



cooBlttad omUl patients such services as are neeessazy to ixisura 

reasonable aaftey ••• from others* De Shasm/ hv First 

Qpunfe Pit* of Social 11^9 u.S • 189 ••• (l939)«

[There la] no qualitative dUrrerence here where [PamerJt 

reason of Cher] Ineareeratlont Is liiolly d^>endent upon prison 

officials for protection •••" Xoung 91,4 F* 2d yiht

361-362 (3d Cir* 1992} (internal q^tations ooltted}*

The aubjoetive coi^nent established in did not

provide an affirtiative guidance In detenaining the cpiantun of

knowledge prison officials oust possess to satisfy the Si^jhth 

Aaendaent culpable state of nind requisite* Oonsequcrttly, the

circuit courts have gr^qjpled withy and are divided overt the 

question of whether the subjective coiqx>nent requires prison

offcials to have ’^actual knowledge", or if it is satisfied 

when they "should have loiown"* It is not surprising that the

circuit coiarts are in a discordancy over the culpable state 

of nind coc^ponantf as the dissenting Justices in 

explained}

Inhuman prison conditions often are the result 
of cumulative actions and inaetloos nunerous 
officials inside and outside a prison, sonetines 
over a long period of time* those eirciinstances,

It is far flPom dear whose intent should be 
examined, end the majority offers no real 
guidance on this issue* In truth, intent 
sinqily is not vecy meenipgful idien considering 
a challenge to an institution such as a 
prison j^stoa*

tflijiftn V. Selter, U*S* (19?1).

In the abstract, the dissenters are correct* Out in practice, 

the loins’ courts have largely eonstruded the *tu:pable state of

-11-



ainl" to be satisfied, when prison officials knew or should have 

known of a substantial risk of danger that jiould be ^parent to 

a reasonable person in his position* Oortes-Oil nones Jinines» 

nettleahin- 31^2 2d 556, 559^5^0 (1st Clr* 1938) Ihe 

Seventh Cireult decision in IjBQUX is the veqr eradication of 

the Eighth doendnent guarantee to be Aree ftom cruel and unusual 

purdshaent that the dissenters envisioned* Under the {jgflUL 

decision, a prison official is only liable if he has "actual 

isvtfledge*" This means that iC prison officials without 

checking the pzdson records place a prisoner «d» is in the 

Federal Witness Protection prograa in an institution where the

persons he is supposed to be protected from are confined, 

resulting in his being curdered, they would not be liable because 

thes’ had w "actual Isiowledge" of tlie danger* SisSm rejects 

the propisition that th^ "should have known" b/ checking the 

records* LiJrewise, the Seventh Circuit, in accord with its*

posit Jjn in held that placing Fanaer, a transsexual

prisoner, in a violent naxlmua security penitentiaxy environoent

resulting in her being brutally beaten and raped, did not

expose prison officials to liabilitly, because ttugr had no 

"actual latowledge" that Famer was going to be raped* This

ignores the fact, the risk of Fanner being raped was so 

substantial that prison officials "should have lotown", as It 

would have been apparent to a reasonable person in their 

position — even a lay person*

The Third Circuit Qbxart of Appeals explained that.

should have known is a phraae of art with 
a acaining distinct from it *5 usual ncaning in

-12-



tha eontaatt of lai of torts ••• should hatvs 
knofims LOQoos not rofsr to a failure to note 
a rlA that would be i^lewed with the use 
of ordinary prudenee* R eomotea aonethii^

■ore than a negligent failure to appreciate 
the risk •••9 though sonethlng less then 
subJeetiTe siqareeiation of that risk* Ihe *Mrong 
likelihood" of Chans] wu$t be "so obvious that 
a 3jgr person would easily reoogilse the 
neeess ity for " prevwtatiTe eetloni the risk ••• 
of induty Mist be not only greatf but also

suffleienUy apparent that a lay custodian's 
failure to i^preelate it eridanees an absanee 
of any ooneem for the welfare of his or her

charges* (citations omitted)

yniin* Cliinlim. 9&> F« 2d at 3&U

This Court has ijq|>licitly hold that to disregaxd a

substantial risk either knotcif should have been knownt or i^jparexit

to a reasonable person satisfies the Eighth Aoendmant culpable

state of mini eooponent* In Canton v« Harris. 4C9 373

(l939)f this Court held that a nunieipality could be held liable

for inadequate police training if the inadequa^ ocuunted to a

policy of delib«c:ate indiffsrene^* It was observoil "it nsy

IxLRicn that in light of the duties assigned to specific affioerg

or employees the need for more or different training is so

obvious* and the adequacy so Ii2:c2y to result in the violation

of constitutional rights* that policy^-makers of the city can

reasonably be 8Sld_ to have been deliberate indifferent to the

need*" ^ at 38^90^

a recent limte-innate assualt ease* which Wilson cites

as on exanple of the standard* a federal ^ipeals court held that

deliberate indifference is shown "if there is an obvious unreasonable

risk of violent harm to a prisoner or group of prisoners which is

-1>



known to be present or should have been knoMn« and [the prison 

officials] outraseousljr insensitive or flagranUy inlifferent

to the situation anA took no significant action to correct or 

avoid tJie risk of ham •••" Ifargan Dtatrlet of S2U

F. 2d 1)049, 1)058 (D.C, CSr, 1987).

Another ease cited with approval in im Obrte—

Adaonea. Ji«*"*e-IfettleshiD. d42 F«2d 556, 559-60 (1st Or.

^988). & that ease, which is sinilar* to the case at bar, the

circuit court upheld a Juzy verdict against the Puerto Rieo*s

Director of Penal Institutions and it*s Corrections iklministrator 

for transferring a pssrchctle prisoner to a grossly overerowded 

general population facility that provided no mental health carej the 

prisoner was ourdered by other innates. The jail Mpeiintenlent

was also held liable for failing to have the prisoner’s file 

reviewed prorptly by aiy professional staff to deterndno whether 

he needed to be segregated. Sijnilarly, a tsranssexual prisoner 

transferred to a violent maxiDuin security penitentiary that, houses 

aggressive and violent offenders, including known vlolenb horaosaxual 

rapist places the transsexual prisoner at as much, if not more, 

risk than a psychotic prisoner transferred to a facility without 

mental health care*

Ihis Courts sUtenBob in ^t "the long duration

of a cruel prison condition may make it easier to establish 

knowledge and hence some form of intcob" further <iT*'*^'**g that the 

Seventh Circuit's *^tual loiowledge" approach is faulty*

The rationale offered by the Seventh Circuit for it's 

•Actual knowledge" approach in HeOLU. v. Duefepnrth. 9A4 F* 2d 3V|

-lir-



r"
(1991) is not only unsound in application, but also 

Fbr exaiple, the Court eaqOainst

Bie slxe of prisons, the nuaiber of separate

areas, and so on, are in the hatds of the 
state* Legislatures decide how nary prisons
to build (and how nany guards per prisoner 
to hire}| architects desi^ the buildings: 
judges fill than* Growdiiig is epldeatic, as

ta:qpayers reluctant to foot the bill for “ 
increased apace also clanor for loiter sen­

tences that nay increase the prison population* 
Adfldnistrators in neny states *•* consequently 
are unable to house each innate only with

those of a similar status *** The *^uld 
have known" apjntMch allows ^irisonersD to 
tax eniilcyces of the prison system with the 
effects of circunstanees beyond ther control*

IjcffiJl . y, Ifacloorth. 9A4 F* 2d at (?th Cir* 1991)

The ;Jilso£ majority rejected this cost defense, ;jhich tr.e

Seventh Circuit relies upon* In rejecting the criticism that

a state of mind requirement would permit prison officials to

escape liability on the ground that "fiscal constraints beyoi^ th.eir

control prevent tje elimination of inhumane conditions” this

Court held that such poli^ considerations could not affect tba

decision whether an intent requirement is iaplicit in the word

’punishment"* It then added that no tost" defense was before

it and it was avrare of no case in lihich such a defense had been

raised in prison deliberate indifference cases* Though, the

prison officials in teC^ll do not raise a cost defense, the

Seventh Circuit postulate the existence of such a defense in

eaqilaining it»s "actual knowledge" approach* The Seventh Circuit

docs not recognize this Court's rejection in of a cost

defense*

-15-



F
Uith regaxd to the Seventh Circuit** 'Tjej'ontl their control"

rationale, in Coj^es^Coinones v« Jij!dne&-»ettleahir>. suora^. the 

prison nurder case cited in I^son and discussed abora, the circuit 

court concluded that nanj' factors were beyond prison officials control, 

but held that each defendant could be found deliberate irxlifferent 

base.-' on their own actiorA and oexLssions in putiing a kno:<n 

p^'c.-.ctic prisoner in general population and not segregation, ard in 

failing to provide for ar^* sj^sten that would achieve result.

:he SevKith Cixtruit decision in IfeSill. the "actual knowled^" 

appraoch, veritably* casts prison officials as heilpless agents

of the state uiti;out anj* ability to relieve the overcrowding, 

vio ence, drug iise, etc., which exist within the prisons. Uds

is not true, of course* Prison officials can review priso .cr*5 

records and at least septate the extrene aggressive tj-pes fron 

the extreae vulnerable types. There are nar^- preventive steps

prison officials can and often do ia5)lenent to relieve the 

arount of vio_er*ce, rape, drug use. suicide, etc., idthin the 

prisons. The Seventh Circuit picture of prison officials as turn- 

kej's standing outside the prison gates, fences aid walls er.«jring 

t.hat no prisoners escape, but helpless to do anj'thing about the

rape, rrurder, stabbings, beatings, drug use, extortion, etc., that 

occxir regularly’ inside the prison is a far cry fJroa the truth.

And equally as far from the guanntees of the Cruel and Unusual 

PUrdshinent Clause.

Prison administrators azd officials are in a position to 

knew what type of prisoners are in wiiat institutions; aid what 

danger exist in which prisons. Contrary to ti.e Seventli Circuit

-16-



decision in placing a yoiing transsexual prisoner —erolnarable

to attack —' in a prison wfdch houses rLolent, acsrcssire and 

aaxinun seetjrity prisonersf alio are knoan hoaosesual rapist and 

drug usersf is to disregard a risk of danger so substantial that 

the culpable state of Bind or subjective eocponent of an Eighth 

loendaent claiat as established in Hyjm should be satisfied* IhuSf 

prison officials ’^should hare loaxun” that reeooDendii^, designatingf

transferring and confining PsTtaer« an overtly fecdnine transsexual 

prisoniT, in the violent penitentiary environment of US3-Terre 

Haute wuld result in her being assualtod and raped* "S-xjugh, 

the re^ndents confined Faiwer at UjP-Terre Haute because of 

her nonviolent and nonaggressive disciplinary infractions, rape is 

not a punishjncnt that prison officials can esqx>se or subject 

a prisoner to for violating prison rules*

This Court sivsuld grant certiorari here to explicitly 

rule that the culpable state of nind or subjective coeponent 

of an Eig;;th Asendr-Tcnt claim is satisfied when prison officials 

disregard a substantial riaJ: of danger that Mas knovai to then or

should have beer. loioMn; or w>uld r.avc been readily apparent

to a reasonable person Ln teeir position and, further, to 

resolve the conflict between the Circuits*

ooncLUSia;

The Court of Appeals affirmarKe of the district court's 

judgnent that subjecting • l*c»^scxual prison to a substantial risk 

of rj^>e does not c^wlsfy the deliberate indifference standaxtl, because 

prison officials were without factual knowledge” of the irr>er^ing

-17-
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rape is oontradietive of todays standards of huaan d6csncy« whic;» 

this Qourt has r^psatodly held is guaranteed to prisoners thPoug;»

the Eighth AoendnenU the Clnniita utilising the *tetual kxiosledge** 

approach does so without logic or practical ^plicatlonf and strip 

prisoners of all eiq>octatlons that they will not be subjected to 

subs', lint ial bans or deprivations of life necessities* Accordingly t 

Farraer ro^aectfuHy requests that this Court issue a writ of 

certiorari to reviaf and reverse the jud®aent of the Oouirt of 

Appeals.

Rospcctf^^lly suhciitted,

f ,\ - V;.
Dee Farncr

-lA.
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@niteb ^tatesc Court of ^pealsl jk

For the Seventh Circuit 
Clucago. Illinois 60604

SUBMITTED: August 6. 1992 
August 7. 1992

Before

Hon. JOHN L COFFEY, Circua Judge 

Hon- JOEL M FLAL'M, Circua Judge 

Hon. KENNETH F. RIPPLE Circuit Judge

DEE FARMER,
Plaintiff-Appellant,

KO. 92-1772 V.

EDWAPD BREN.NAN, DENNIS KITRZYDLO, 
E. DUBCIS, et. al.. 
Defendants-Appellees.

] Appeal from the United 
j States District Court for 
j the Western District of 
j Wisconsin.
1
] No. 91 C 716 
j John C. Shabaz, 
j Judge.

1

This matter cones before the court for its consideration 
upon the request for the following documents:

1. PETITION FOR LEAVE TO FILE AND TO PROCEED ON APPEAL ZV 
FORMA PAUPERIS" filed herein on 5/28/92, by the appellant.

2. "MOTION TO CONSOLIDATE CASES" filed herein on 7/17/92, by 
the appellant.

This court has carefully reviewed the final order of the 
district court, the record on appeal and the appellant's motion. 
Based on this review, the court has determined that any issues 
which could be raised are insubstantial and the filing of briefs 
would not be helpful to the court's consideration of the issues. 
See Mather V. Village of Mundelein, 869 F.2d 356, 357 (7th Cir. 1989) {per 
curiam) (court can decide case on motions papers and record where 
briefing would be a waste of time and no member of the panel 
desires briefing or argument). Accordingly,

IT IS ORDERED that the appellant's motion for leave to 
proceed on appeal in forma pauperis is DENIED and the district 
court is surjsarily AFFIRMED.

(Over)



XT 18 FURTHER ORDERED that the motion to consolidate cases 
is DENIED A8 HOOT.



IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF WISCONSIN

DEE FAK-MER,

Plaintiff,

EDWARD BRENNAN, DENNIS KURZYDLO,
LARRY E. DUBOIS, N. W. SMITH,
MICHAEL QUINLAN and CALVIN EDWARDS,

Defendants.

ORDER

91-C-716-S

Plaintiff Dee Fanner was allowed to proceed in forma pauperis 

on his Eighth Amendacnt claim against defendants Edward Brennan, 

Dennis Kurzydlo, Larry E. DuBois, N.W. Smith, Michael Quinlan and 

Calvin Edwards. Plaintiff alleges in his complaint that the 

defendants were deliberately indifferent to his safety when they 

transferred him to the United States Penitentiary, Terre Haute, 

I.ndiana (USP-Terre Haute) on March 9, 1989.

An amended scheduling order was entered in the above entitled 

matter on December 20, 1991 requiring dispositive motions to be 

filed not later than February la, 1992. Defendants timely moved 

for sur.rary judgment pursuant to Federal Rules of Civil Procedure, 

Rule 56, on February 18, 1992 the first work day after February 15, 

1992. The defendants submitted proposed findings of fact and 

conclusions of law, affidavits and a brief in support of the 

motion.

o' c:cjfren; has j'tci 

Is t!i£ fcik?v».!r.o

Pltf. Fanrer & AUSA Van Hollen 

th'S^day o? March 19^

Bv

Sicre-tuf> K Jenn C



w
Plaintiff's response to defendants' notion for sunnary 

judgnent was to be filed not later than March 9, 1992. On March 9, 

1992 defendants received a document entitled, "Rule 56(f) notion in 

response to defendants' untimely notion for sunnary judgnent". 

This document which was not received by the Court until March 18, 

1992 requests that defendants' notion for summary judgaent be 

denied until plaintiff receives defendant Quinlan's response to his 

second request for docxinents which was to be filed not later than 

March 14, 1992. Since these documents, not shown by plaintiff to 

be necessary to oppose defendants' notion for summary judgment, 

were not to be filed until after both plaintiff's dispositive 

motion and brief in opposition to defendants' motion for summary 

judgment, plaintiff's Rule 56(f) motion will be denied.

On March 17, 1992 defendants filed a motion for protective 

order staying discovery until their motion for summary judgment on 

the issue of qualified innunity has been decided. Defendants’ 

notion for a protective order will be granted.

Plaintiff also filed a brief in opposition to defendants' 

motion for summary judgment, an affidavit and a cross motion for 

summary judgment on March 18, 1992. Although plaintiff's brief in 

opposition to defendants' motion for summary judgment and his cross 

notion for summary judgment are untimely they will be considered.

On a notion for summary judgment the question is whether any 

genuine issue of material fact remains following the submission by 

both parties of affidavits and other supporting materials and, if



not, whether the moving party is entitled to judgment as a matter 

of law. Rule 56, Federal Rules of Civil Procedure.

. Supporting and opposing affidavits shall be made on personal 

knowledge, shall set forth such facts as would be admissible in 

evidence, and shall show affirmatively that the affiant is 

ccapetent to testify to the matters stated therein. An adverse 

party may not rest upon the mere allegations or denials of the 

pleading, but the response must set forth specific facts showing 

there is a genuine issue for trial. Celotex Coro, v. Catrett. 477 

C.S. 317 (1986).

There is no issue for trial unless there is sufficient 

evidence favoring the non-moving party that a jury could return a 

verdict for that party. If the evidence is merely colorable or is 

not significantly probative, summary judgment may be granted. 

Anderson v. Liberty Lobby. Inc.. 477 U.S. 242 (1986).

FACTS

For purposes of deciding defendants' motion for summary 

judgment the Court finds that there is no genuine dispute as to any 

of the following material facts.

Plaintiff is an innate currently confined at the United States 

Medical Center for Federal Prisoners, Springfield, Missouri 

(USMCFP). He was confined at the Federal Correctional Institution, 

Oxford, Wisconsin (FCI-Oxford) from January 27, 1988 until March 9, 

1989.

3
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At all times material to this action defendant Edvard Brennan 

was the warden and defendant Dennis Kurzydlo was a unit manager at 

FCI-Oxford. Defendant Calvin Edvards was the warden at USP-Terre 

Haute from December 1987 until May 1989.

At all times material to this action defendant Larry E. DuBois 

was the Regional Director and defendant N.W. Smith was the 

Correctional Services Administrator of the North Central Region, 

Federal Bureau of Prisons. Defendant J. Michael Quinlan was the 

Director of the Federal Bureau of Prisons.

On January 25, 1989 plaintiff was found guilty by a 

disciplinary hearing officer at FCl-Oxford of Attempting to Give 

Anything of Value to Another. Disciplinary sanctions included a 

recommendation for a disciplinary transfer. On Janua£y_3J.,—

defendant Kurzydlo prepared plaintiff's progress report and on

February 6, 1989 he rec[uested that plaintiff be transferred to ^P- 

Terre Haute. Defendant Kurzydlo believed that USP-Terre Haute was

Xell equipped to handle the problems and needs presented by

At the time of plaintiff's transfer on March 9, 1989 defendant 

Calvin Edwards was the warden at USP-Terre Haute. Plaintiff never 

personally or through correspondence advised defendant Edwards that 

he was concerned for his safety. Defendant Edwards had no reason 

to believe that plaintiff could not function safely within the 

population at USP-Terre Haute. None of the defendants had actual 

knowledge that there was a threat to plaintiff's safety at USP;- 

Terre Haute.



On April 1, 1989 plainitff alleges that he was sexually 

assaulted by another inmate. On April 1, 1989 plaintiff was placed 

in administrative detention pursuant to a directive from the North 

Central Regional Office pending a hearing concerning his HIV 

pcsxtive status.

CONCLUSIONS OF LAW

Plaintiff claims that his Eighth Amendment rights were 

violated by the defendants when they transferred him to USP-Terre 

Haute on March 9, 1989. Since there is no genuine dispute of any 

material fact this case can be decided as a matter of law. The 

failure of prison officials to protect an inmate from assault by 

another inmate nay violate an inmate's Eighth Amendment rights if 

the officials were deliberately indifferent to a strong likelihood 

of attack. Meriweather v. Faulkner. 821 F. 2d 408, 417 (7th Cir. 

1987), cert, denied 108 s.ct. 311 (1987).

Prison officials are liable un^er the Eighth Amendment if they
• •

had actual knowledge of a threat to an inmate's safety and failed 

to take action to prevent the danger. McGill v. Duckworth. 944 F. 

2d 344, 349 (7th Cir. 1991). A prisoner normally proves actual 

knowledge of impending harm by showing that he complained to prison 

officials about a specific threat to his safety. J[d. The 

officials' failure to prevent an attack of an inmate must be 

deliberate or reckless in a criminal sense. Santiago v. Lane. 894 

F. 2d 218, 221 (7th Cir. 1990).

Defendants did not know that plaintiff would be in imminent 

danger of attack if he were transferred to USP-Terre Haute.

5
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Plaintiff never expressed any concern for his safety to any of the 

defendants. Since defendants had no knowledge of any potential 

danger to plaintiff, they were not deliberately indifferent to his 

safety. Accordingly plaintiff's Eighth Anendment rights were not 

violated and defendants' motion for suBnary judgment will be 

granted. Plaintiff's cross notion for summary judgment will be 

denied.

Plaintiff has filed motions for telephonic depositions, 

photographic discovery and to compel discovery. These motions must 

be denied as moot. Plaintiff's motions for extension of time to 

name witnesses, file documents and exclude certain evidence are 

also denied as moot.

ORDER

IT IS 0|U)ERED that defend^ 'i^.s' motion for a protective order 

is GRANTED.

IT IS FURTHER ORDERED that plain.tiff's Rule 56(f) motion and 

cross motion for summary judgment are DENIED.

IT IS FURTHER ORDERED that plaintiff's motion for telephonic 

depositions, photographic discovery and to compel^ discovery are 

DENIED as moot.

IT IS FURTHER ORDERED that plaintiff's motions to name 

additional witnesses, file documents and exclude certain evidence 

are DENIED as moot.

IT IS FURTHER ORDERED that defendants' motion for summary 

judgment is GRANTED.

6
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Farmer v. Brennan, et.al.. 91-C-716-S

IT IS FURTHER ORDERED that judgment be entered in favor of the 

defendants and against the plaintiff DISMISSING his complaint and 

all claims contained therein with prejudice and costs.

Entered this 20th day of March, 1992.

BY THE COURT:

JOHN C. .SHABAZ 
Distri^ Judge
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