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lg UL FRUZNy declare that I am the petitioner in the
~bove-entitled proceelings thaty in support of rmy request to
prcceed without being required %o prepay the feesy, cost or give
security therefor, I state that because of ' proverty, 1 anm
umable to pay the costs of said proceeding or give security therelm
that I believe I am entitled to reliefy The nature of my action,
defense, or other procceeding or the issues I intend to present
in my Petition for A lirit of Certiorai to the Supreme Court
of the United States is setforth in said petition submitted

herewith,
In further support of this application, I answer the

following questions:
1, Are you presently employed? Yes or lhx_

ae if the answer is 'yes" gtate the amunt of your
salary or wages per month, and give the name and
address of your emloyer. (list both gross and net

salary)




be If the answer is lbo, state the date of last
axl the amount of the salary amd wmges
month which you recieved,

i
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Have you recieved within the past tweleve momths any
mney from any of the following sources?

ae Business, profession or other form of sell-
employment ?

Yes ____!h_x_

Rent payments, interest or dividends? Yes lio !
Pensions, anm:itiesy or 1life insurance pay..amts? X

Yes o .
Gifts or inheritemce? Yes lo__ X
Ay other sources? Yes__ lo_

If the answer to amy of the above is 'yes" describe each
source of money and state the amount recieved frcz each
durinz; the past tweleve moiths.

3e

Do you own ary cash, or do you have money in checking
or savings accounts? (include funds in prison accounts)

Yes__ o X

Do you own or have ary interest in ay real estate,
stocks, bonds, motes, automobiles, or other waluable

property (exeluding ordinary household DNurnishings and
clothing)?

Yes lo YI

If the answer is ‘'yes," describe the property and state
it's approximate wvalue,




5S¢ IList the persons who are dependent upon you for support,
sta to those persons, and indicate
how mueh you contribute toward their support.

I declare under the penalty of perjury that the foregoing
is true and correct pursuant to 22 UlSeCe B 1746

Ixecuted on _Jane 1 o 1993 '-v{ L !&./‘__U‘f\.,
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QUESTION PRESENTED FOR REVIEN

In the case inwlving the rape of a transseual federal
prisonery can prison administrators be held liable under the
mm.mmmmlmmmmam
as defined by this Court in ¥ilson y» Seiter, 115 L.Ed.2d 271
(1991)s when they "knew or should have known" of the danger
facing a transsexaal priscner placed into the population of a
violent maximum security penitentiary, where she was brutally
beaten and raped, or may liability only be found if they have
"actual knowledge" of the impending harm?
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IN THE
SUPREME COURT OF THE UNITED STATES
OCTOBER TERM, 1992

loe

DEE FARMER,
Petitioner,

V3e

BOWARD BRENTAN, DENNIS KURZYDLO, LARRY Ee
DUBOIS, NeWe SMITH, MICHAEL QUDTAN and CALVIN ETMARDS,

Respordents.

PETITICH FCR A ‘RIT OF CERTTIORARX
T0 THE UNITED STATES COURT OF APPEALS
FCR THE SEVENTH CIRCUIT

Petitioner Deec Farmer, plaintiffl in the District Court
and appellant in the Court of Appeals, respecffully petitions
this Court to issue a writ of certiorari to the United States
Court of Appeals for the Seventh Circuit to review the judgment

in Farmer Ve Brenpan, . et _plas Moo R-1772 (7th Cire Auge Ty
1992).

1 Farmer prefers the use of feminine pronouns for self-description,
and the Oourt of Appeals previously respected her choice.s Fapmer

!,_m_%nn., Mo, 90-1088 slip ope at 1 nel (7th Cire
Mare 1, 1 Pete Appe 10A=13A.



CPINICIS EBELOW
The Court of Appeals opinion is unreported amd reproduced
at ppe XW2A of the Appendix of this Petition (hereinafter "Pete
Aope")e The opinion of the United States Distriet Court for the
Western District of Wisconsin is unreported and reproduced at Pet,
Appe 3A=OAe

JURISDICTION
The Court of Appeals decision was issued on Auge 7, 19%2
Petitioner having forgzone the right to Request for Rehearinz and
Sugcestion for Rehearing In _Bane, Jjudgment was entered on August
Ty 1992¢ This Court's jurisdiction arises under 23 USeCe § 128

(e

CCISTITUTICHAL FRCVISICH INVCLVED
Tc Erchth Arendnent to the United States Constitution
providesy ‘'excessive bail shall mot be required, nor cruel and

unusual punishiment inflictede”

STATEENT CF THE CASE
Ao The Facts
Petiticner Dee Farmer, a federal prisoner was committed
to the custody of the Attorney General of the United States for
a twenty-year term of imrisonment imposed for access device

:'.‘rzr.:d.2 At the time of her incarceration Fammer was a pre-

2 Farmer was sentenced in the District of Maryland for offenses
under Title 13, Secction 1029,



operative transsexual (preparing for sex reassignment surgery) who
had silicone 4implants, had attempted to have surgical castration
and was recieving conjugated estrogen hormone pillse

Farmer commence serving her sentence within the Federal
Bureau of Prisons institutionse On lovember 7, 1986 she was

committed to the United States Penitentiary, -ewisburg, “ennsylvania
(hereinafter "USR-Lewisburg")e Farmer spent her entire stay

at USh-Lewisburg in administrative detention, Because "placing
(Farmer], a twentj—cne yemar old transsexual, intc the general
population at lewisburg, a Level Five security institution, couc
pose a significant threat to intermal security in general amd
to [Pormer] in particuwlar,”  (quoting Farmer v, Corlpon, 537 T
Suppe 1335, 1342 (MeDePae 1933))e

Subsequently, Farmer uas transferrod %o the Faderal Corr~
ectional Institution, Oxford, Wisconsin (hereinarter "FCI=xford" .
Prior to her arrival at FCIl-Oxford and during her confinement ulere
Farmer recieved disciplinary reports for wviclating prison rulese
A1l of the disciplinary reports inwolving Farmer were ol a
ronviolent and nonaggressive nature, In facty the majority of
the discinlinary reports related to Farmer®s transsexualisne Tor
example, she recieved several disciplinary reports for atlempting
to introduce into the prisony or manipulate prison nedical stafl
into preseribing for her, female hormones. Some reports invelved
attempts ‘o fraudulently order, or recieve without avtiorization,
female clothing, make-up, etce Others pertained to her wearirg
prison garb 4in what may best be described as a femimiic manners

Conscquently, prison officials, who are the respondents in



this Court, recommended that Farmmer be transferred to a maximm
security prisone These prison efficials desigmated, transferred amd
imprisoned Farmer at the United States Penitentiary, Terre Haute,
Inidana (hereinafter "SR-Terre Haute®),’
QOn March 23, 1989 Farmer was released into the general
population at USR-Terre Hautes, On April 1, 1939 aspproximately
cne week later, during the late evening hours, an inmate known
% Farmer only as "Tele"y entered her cell and domanded that she
have @BXx with hin, when she refused he punched her in the face,
imocking her back up against the steel prison locker and into
he cell's barred windoue HYe continued to punch her, while she
continously triec % grab his hamds, At which time he said, ™if
ou don't let vy lands po I will use my Cfeet,™ Despite, Farmer's
pleas the assailant raised his foot and began kicking her,
revea’ing a homemade icnile ~.uck in the side of his snecakere
&coﬂngmmnrr;g:tmadmmmehﬁfe,unnmﬂm
witr, less resistance lrom Farmer proceeded: tearing Farmer's
clot ing from hery holding her down ~n the bunky and foreibly
Farmer was confined in administrative segregation, where
she remained, wuntil being transferred to a lesser security
institution,

— —————

3 IL must be rnoted that prison officials admitted that the
penitertiary would mnot offer Farmer needed additional security
or benifits that was mnot present at PFCl-Oxford,



Be Course of Proceedings and Disposition Below

Farmer filed a p 'ge complaint in the United Stotes
District Court for the Western District of Wisconsin (Shabas, Jp),
alleging that respondents at FCI-Qxford amd elsewhere had been
deliberste indifferent to her saftey by recommending, desiznating,
transferring amd confining her in a violent maxizum security
penitentiary, resulting in her being brutally beaten and raped,
Jurisdiction was based upon the presence of a fecderal question,
under 22 UJSeCe 8§ 1331, in that the action was a Bivens-type
clai=z under the Constitutions The District Court granted Farmer
leave to proceed i forms RAUDCTide

In Farmerts complaint, affidavits and other supporting
documentation she showed that respondents vere deliberate indifferent
to her 3afteyy, because they were fully !cowledgable of her
transsexualismy amx! the danger of placin: her, or agy similarly
situated transsexual prisoner, in a viclent "penitentiary environement”
where violent, aggressive and maxioum security offenders are
ouseds It was further presented Ly Farmer that the respondents
were knouledgable of the frequemd assualts, fights and other acts
of vioclence within USR-Terre Haute prison populationy including
sexual assualtse A that narcotic drugs, alcohol and numerous
lcwn viclent and aggressive homcsexual rapist permeate the prison
population, l!breover, it was documented that respondents were
lowuledgable that mumerous prisoners, who are not transsexual,
request protection at USi-Terre Haute, because of fear for their
lives in the wviolent general population of the prison,

The district court granted respondents motion for swmary



Judment of dismissal, holding that "™none of the defendants had
actual icwuledge thal there was a threat to plaintiff's saftey at
USPh=Terre Haute," Pete Appe 6=As The district court relied on
the Seventh Circuit's holdimgz in MeGill _¥o Dicloprths 944 F. 2d
3id, 349 (7th Cire 1991) <that prison officials are 1lisble under
the Eghth Avendment only if they had "sctual lowoledge™ of a
threat t% an inmate’s safteyy, and fail to take preventive actions
Twus, rejecting explicitly the propesition that the Eighth Anendnent
irpose liabilit; when prison officials "should have known" of a
danger to an immate's saftey, and fail to take preventive
aetione

hon appeal to the Sewmmth Cireuit, the district court
Jxgnert was sumarlly affirmmed thout opinion, Pets Appe 1A
Tie Sevents Circult affirned the district court's decision despite
the facty, that the respodents "“tew or should have knowm"
of the darger facing Farmer at (SR-Terre ilaute, Apparently,
giving allegiance to it%s |holding in MeGill that the Eighth
Arendnent does not Impose liabilit; unon prison officials who

merely "should have wown" of a danger to a prisoner's saftey,



REASONS FCR GRANTING THE WRIT

This casc presents ar isportant issue of constitutional
lawe The Seventh Circuit decision conflicts with decidons of the
Third and lNinth Circuits, gee Supe Cte Re 10.1(a)y ard conflicts
with this Court's cases prohibiting unnecessary and wanton infliction

of pain upon prisoners, gee ids 10.1(c)e

In MGl ve Ducigorth, 726 FeSuppe 114 (NeDelnde 1999)
this district court recognized that,

Under the IZighth Anmendment a prison official
can be found liatle for failing to protect
a prison inmate from an attack by another
offexder only if that official sets with
Sdeliberatc indifferences” T prove ‘deliberate
indiff e?, the [prison inmate] must prove
by a nderance of the evidence that a
defendant prison official intentiemally or
recklesgly disrcgarded a substantial risk of
danger that was kown to hin or would have

been readily apnarent to a reasoratle person
in his positicne

- - - - - L] - - - L - - . @

A [prison official] acts with Sdeliberate
indifference' when hec lcwws of the danger
or wshere the threat of violence is s0
ve that his lcwowledge may b2 inferred,
mmt;mbomforcoapolicyortake
other reasonable steps which have en
prevented the harme A [prhon offie acts
Mwmth'rcddmdim' when
a substantial risk of danger
t.iateiﬂzcrisl:rmtnhimoruouldbe
to a reagmmable person in his
~ positione

Ide at 1143-49,.

With this rudimentary principle of the Eighth Anerxdnment
in tact, the Indiana District Court 4in MGl concluded that
certain inmates belonged to an identifiable group of individuals



for whom the risk of attack 4is so substantial amd evident that
prison officigls failure to protect them from attack states a
claim of deliberate indifferences The Court went on to point-

out the OSeventh Circuit's ruling that transsexual irmmates housed
in an all-male prisony face an apparent substantial risk of
attack; thus, an identifiable group of imnmates who prison officials
must take reasonable steps ‘o protect from harme Meriwether v,
faulger, 821 Fo 22 403, WL7-18 (7th Cire) gerke denied, 434
UeSe 935 (2927)e

On cross-ampeals the Seventh Circuit reversed the distriect
court's holdinz wiat the ZEignth Anendoment allows linbildty to be
imcsed on prison officials, "™when [they] disregard a substantial
risk of danger that either o o ¢ [they should have lwwn] or
would be apparent to a reasonable person in _their] positione”

See  HcGill ve Duglaorih, b Feid 344, 348 (7th Cire 1991).

In it's rejection @ the district court?s '"should have
koun" approach  the Jeventh Circuit said, "[plrisoners are dangerous
(that's why mary are confined 4n the first place)s Ouards have no
control over the tempermenmt of the immates they supervise, the
cesign of the prisons, the placement of the prisoners, and the
ratio of staff to immates, Some level of brutaility and sexual
aggression aong them is inevitgile mo matter what the guards
doe 'lorse: Because wiolence is inevitable unless all prisoners,
are Jocked in their cells 2, hours a day and sedated (a "solution"”
posing constitutional problems of it's own) it will almays be
possible to say that the guards "should have known"™ of the risk,
Indesd they should and doo" Jd, at 348 The court concluded:



"lalpplied to & prisony the objective “should have Inown” [1s]
rather a long distance from the Supreme Court®s standards in
Etelle and its offspring,” dds at 348 For these reasons,
the Seventh Circuit fownmtua'ﬂnmhanhnm'w
does not satisfy the culpeble state of mind, or subjective

component of the Eighth Amendment as defined by this Court 4n

Hilson Ye Seiter, 115 L.Ede2d 271 (1991).%
memucimuitcomuapmammwmnm

the Seventh Circuit®s position:

Smceummzhmhnbmaﬂ.itmmm
circuit courts regarding the quantum of knowledge
possessed by a prison official, necessary to satisfy
the deliberate indifference requirement, In
Colourn ve Upper Darty Township, 948 F, 2d 1017
(38 Cire .1991) ("Colburn II"), we held that the
Fourteenth Aicendmsm8 iposes an otligation on
government officials who know or should know

of an inmate's particular vulnerability to
suicide, mot to aet with reckless indifference

to that wunerabllity, See also Williams v,
Borough of Wdest Chester, 391 F. 2d 458 (3@ Cir,
1989); Freedman v City of Allentown, 853 Fe2d
1nn (3d Cire 1932)e Consistent with our
approach in Colburn II, the Ninth Cireuit GCourt
of Appeals has held that a prison official

is deliberate indifferent for purposes of the
Eighth Asendnent when he "lcwows or should lmow"

of the facing the inmate, See R-dnm; Ve

Ciro 19510, gty Gt ony o T hip
(] Ye Wns:

838 Fe2d 863?”669 (3 Cire 1983)s On the other

hard, the Seventh Cirecuit Court of dppeals has held,
after that liability should only be i-posed
on prison h.‘l: if they had "netu;li‘ lcmuledg.
of impending harm,™ amd has rejected bility for
prison officials who merely "should have lnown" of
danger to an inmate, !BGill v, Duciworthy W4 F. 2d
ke 343 (7th Cire 1991)s Bocause we agree with
Redman that it is appropiate to use the same
stardard under the Fourteenth and Eighth Amendnent
here, Redman, 92 F. 2d at 12, we hold that a
prison official is deliberate indifferent wthen he
lnows or should have known of a sufficient serious
danger to an inmate,




Young ve Quinlan, 960 Fe 24 ke 350-61 (X Cire 1992)7

In Jilson ¥y Seiter this Court held that there is an
objective amd subjective component of an Eighth Amendment violations
The objective component requires the deprivation or harfm to be

ficiently serious as to be considered punishment, lhitley v,

Absrss 475 UeSe 312 (1986); udaon ve MeMilMan, _ __ UsSe
— (1991)e Axd the subjective component requires prison
officials responsible for the deprivation or harm to have acted
with a sufficient sulpable state of ninde

"iith respect to the objective component of an Eighth
kendment violationy Wilson anmounced no new rules™ Hudgon v,
Molddlan, ____ UeSe ’ (1991)e It has long been the
Jaw of the land that acts, such as rape, which are mnot a

part of the imate's prison sentence, are sufficiently serious
to implicate the Eighth Anendment, "The Supreme Court held
that the state had an affirative duty to provide adequate
medical care for prisoners since incarceration nrevants an
inmate from caring for hinself, Egtglle, 429 U.S. at 103=10L4,
97 SeCte at 290 In Youngberg ve Romeo, 457 UeSe 307, 102
SeCte 2452y 73 LeEde2d 23 (1982) the Court extended Egtelle
to impose a duty upon the state to provide involuntarily

L mwuaum(m Cire 1991), the
Seventh t rejected the position that certain inmates
belong to identifiable groups of prisoners who are at an
apparent substantial risk of ham; thus overruling it's decision
in : Vs Faulimer, 321 F2d 403, L17-18 (7th Cir.), certs

d ! ] [ =T 3 ) L[]

5 loune Yo Quindan involved the rape of a federal prisoner
placed In a violent maxirum security prison equivalent to the
prison where Farmer was rapeds




cormitted mental petients such services as are necessary to insure

reasonable saftey eee from otherse De Shapey kv Firgt v, irnebago
County Depte of Socipl Services, 489 UsS o 189 eee  (1939)s

[There is] m qualitative difference here where [Farmer], by
reason of [her] incarceration, is wholly dependent upon prison
officials for protection eee” Joung ve Quinlan, 94k Fo 2d 3L,
361-362 (3d Cire 1992) (intermal quotations omitted),

The subjective comporent established in Uilson did not
provide an affirmative guidance in determining the quantun of
knowledge prison officials must possess to satisfy the Eiznth
Anendnent culpable state of nind requisite, Consequently, the
circuit courts have grappled with, and are divided over, the
question of whether the subjective component requires prisor
offcials to have "actual knouledge", or if it is satisfied
vhen they "should have known's It is not surprising that the
circuit cowrts are in a discordancy orer the culpable state
of nind component, as the dissenting Justices in Vilson
explained :

Inhuman prison conditions often are the result

of cumulative actions and inactioms by munerous
officials inside and outside a prison, scnetimes
over a long period of time, In those circumstances,
it is far from clecar whose intent should be
examinedy, and the majority offers mo real

guidance on this issue, In truth, intent

simply is not very meaningful when considering

a challenge to an institution such as a
yrison systeme

In the abstract, the dissenters are corrects But in practics,
the lower courts have largely construded the "ci'pable state of



nind™ to be satisfiedy, when prison officials knew or should have
lmown of a substantial risk of danger that would be apparent to
a reasonable person in his position. Coriep=Quinones ve Jimines-
liettleghip, @42 Feo 2d 556, 559560 (1st Cire 1988) The
Seventh Circuit decision in MgGill 4s the very eradication of
the Eighth Anendment guarantee to be free from cruel amd wmsual
purdshment that the dissenters envisioned. Under the MoQill
decision, a prison official is only liable if he has "actual
ioouledges”  This nmeans that if prison officials without
checking the prison records place a prisoner who is in the
Federal Witness Protection program in an institution where the
ver;y persons he is sujposed to be protected from are confined,
resulting in his being murdered, they would not be liable because
they had no Mactual Ilcwwledge" of the danger. McGill rejocts
the propisition that they '"should have known" by checking the
recordse Litewise, the Seventh Circuit, in accord with its'
position in MgGill, held that placing Farmer, a transsexual
prisonery, in a violent maxirmun security penitentiary enviromment
resuiting in her being ©brutally beaten and raped, did not
expose prison officials to liabilitiy, because they had no
"setual lmoulodge® that Farmer was going to be rapeds This
ignores the fact, the risk of Farmer being raped was so
substantial that prison officials "should have known", as it
would have been apparent to a reasonable person in their
position = even a lay person.

Te Third Circuit Oourt of Appeals explained that,

should have lnown is a phrase of art with
a mneaining distinet from it%s usual neaning in




” [harm] must “s0 obvious that
s lay would easily recognise the
necess for " preventative action; the risk ece
of injury must be not only greaty but also

failure to appreciate it evidences an absence
of any concern for the welfare of his or her
chargess (citations omitted)

Young ve Quiplan, 960 Fo 2d at 36l

This Cowrt has implicitly hecld that to disregard a
substantial risk either known, should have been Imown, or apparent
to a reasonable person satisfies the Eighth Amendment culpable
state of mind ecomponente In Canton ve Harrig, 489 UsSe 378
(1939), this Court held that a municipality ecould be held liale
for inadequate police training if the inadequacy amounted tc a
policy of deliberate indifferenc,e It was cbhserval tlat "U may
‘eppen thet in light of the duties assigned tco specific »Ifioers
or employees the need for more or different training is so
obvious, and the adequacy so lilztely to result in the violation
of constitutional rights, that policy-makers of the city can
reasonably be said to have been deliberate imdifferent to the
neede" Ide at 389-90¢

In a recent immate-inmate assualt case, which Hilson cites
as an example of the standard, a federal appeals court held that
deliberate indifference is shown "if there is an obvious unreasonable
risk of violent harm to a prisoner or group of prisoners uwhich is



known to be present or should have been known, and [the prison
officials] were outrageously insensitive or flagrantly indifferent
to the situation amd took no significant action to correet or
avoid the risk of ham ees” lopgan ve Digtrict of Columbla, &2i
Fo 2d 1049, 1058 (DeCe Cire 1987)e 0

Arother case cited with approval in Nilgon is Cortes-
Suipones ve Jiminep-Wettleship, 842 Fe2d 556, 55960 (1st Cire
1988)s In that case, which is sinilar to the case at bar, the
circuit cowrt upheld a Jury werdict against the Puerto Rico's
Director of Penal Institutions and it's Corrections Administrator
for transferring a psychctle prisoner to a grossly overcrowied
general population facility that provided no mental health care; the
prisoner was rmurdered by other inmates. The Jail mmperintendent
was also held liable for failing to have the prisoner's file
reviewed promptly by any professional staff to delermine whether
he needed to be segregateds Similarly, a transsexual prisoner
transferred to 2 violent maximum security penitentiary that houses
aggressive and vioient offenders, including loown violent homosexual
rapist places the transsexual prisoner at as much, if not more,
risk than a psychotic prisoner transferred to a facility without
mental health care,

This Courts statement in lilson that "the long duration
of a cruel prison condition may make it easier to establish
oviedge and hence some form of intemt" further implies that the
Seventh Circuit’s "actual lknowledge" approach is faultye

The rationale offered by the Seventh Circuit for it's
"actual lowwledge" approach in leGill v, Duclwopth, SLL Fe 2d 34



(1991) is not only unsound in application, but also 1llogicale

For example, the Court explains:
The size of prisonsy the number of separate
areas, and S0 ony are in the hands of the
states ILegislatures decide how many prisons
to build (and how many guards per prisoner
to hire); architects design the buildings;
Judges £il11 them, Crowding is epidemic, as
taxpayers reluctant to foot the bill for
increased space also clamor for longer sen-
tencest}mt.my:hmmtbepmonpoplﬂation.
Administrators in many states cee co
are unable to house each inmate only with
those of a similar status ¢ee The "should
have Jnown" approach allows [prisoners] to

tax employees of the prison system with the
effects of circumstances beyond ther control.

HeGill ve Duckworth, 944 Fo 20 at 349 (7th Cire 1991)

The Jiilson majority rejected this cost defensey, which tie
Seventh Circuit relies upons In rejecting the criticism that
a state of nind requirement would permit prison officials to
escape 1liability on the ground that "fiscal constraints beyord their
control prevent tje elinination of inhumane conditions™ this
Court held that such policy considerations could mot affect the
decision whether an intent requirement is implicit in the word
"punishment™ It then added that no '"cost" defense was before
it and it was aware of no case in which such a defense had been
raised in prison deliberate indifference cases, Though, the
prison officials in HMcGil) do not raise a cost defense, the
Seventh Circuit postulate the existence of such a defense in
explaining it's "actual knowledge" approach, The Seventh Circuit
does not recognize this Court's rejection in Jidlson of a cost
defense,
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Uith regard to the Seventh Circuit's "oeyornd their control"
ralionaley in  Cotes-Quinones ve Jimines-lettleship, guprag, the
prisor. murder case cited in lilson and discussed abovzy the circuit
court concluded that many factors were beyond prison officials conimol,
but held that each defendant could be found deliberate indifferent
based on their own actions and omissions in putiing a kwom
psycictic  prisoner in general population and not se Tegation, and in
failing to provide for ary system that would achieve result,

The Seventn Cireuit deecision in HeGil), the "actual Imowleds "
aporaocny verilably casts prison officials as helpless agents
of the state without any ability to relieve the overcrowding,
vio'encey diug use, eicey, which exist within the prisonse This
is not true, cof courses Prison officials can review priso ier's
records anc at least sepmrate the extreme aggressive tyves fronm
the extreme wvulnerable tyoese There are mary preventive steos
prison officials can and often do implement to relieve +the
amunt of vic_ence, rape, drus use. suicide, etce, within ihe
prisonce Tie Seventh Circuit picture of prison officials as turme
xeys slanding outside the prison gates, fences and walls erguring
that no prisoners escapey, btut helpless to do aything about the
racey, murder, stabbings, tingsy drug use, extortion, etc., that
occcur regularly inside the prison is a far cry from the truth.

Ad eqally as far from the guaremtees of the Cruel and Urmusual
Punishnent Clause,

Prison administrators and officials are in a position to
kncw what type of prisoners are in what institutions; and what
danger exist in which prisonse Contrary to the Seventi Circult
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decision in MpGill placing a young transsciual prisoner —wvulnerable
to attack——— in a prison which houses wviolent, aggressive ane
maxirum security prisoners, who are known homosexual rapist and
drug users, is to disregard a risk of danger so substarntial that
the culpable state of mind or subjective corponent of an Eishth
Amendment claim, as established in Wilgon should be satisfied. Thus,
prison officials ‘"should have lnown" that recommending, degignating,
transferring and confining Fermer, an overtly feminine transsexual
prisonery in the viclent penitentiary environment of USA-Terre
Haute would result in her being assualted and raped, Though,
the respondents confined Farmmer at UsP=Terre Haute because of
her nonviolent and nonaggressive disciplinary infractions, rape is
not a punishnent. that prison officials can epose or sublect
a prisoner %t for violating prison rules,

This Court showdd grant certiorari here to explicitly
rule that the culpable state of ninmd or subjective component
of an Eigihth Amendoent claim is satisfied when prison officials
disregard a substantial riak of danger that was lowown o then or
should have been lmown; or would have been readily apparent
% a reasonable person in their position and, Iurther, %o

resolve the conflict between the Circuits,

Con I

-

The Court of Appeals affirmance of the district court's
Judgnent that subjecting » lionssexual prison to a osubstantial risk
of rape does not r_.isfy the deliberate indifference standard, because
prison officials were without ‘"actual kmowledge" of the imending
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rape is contradictive of todays standards of human decency, whic.
this Cowrt has repeatadly held is guaranteed to prisoners througn
the Zignt: Avendment, The Circuits utilizing the "actual inowledge™
approach does so without logic or practical application, and strip
prisoners of all expectations that they will not be subjected to
subslantial harm or deprivations of 1life necessities. Accordingly,
Farmer respectfully requests that this Court issue a writ of
certiorari to review and reverse the Jjudgnent of the Court of
Appeals,e

Rcspcctf?l],v submitted
- " e i - - '
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Enited States Court of Appeals ;.

For the Seventh Circuit
Chucago, lilinois 60604

SUBMITTED: August 6, 1992
August 7, 1992

Before

Hon. JOHN L COFFEY, Circuir Judge
Hon. JOEL M. FLAUM, Circuir Judge
Hon. KENNETH F. RIPPLE, Circuit Judge

DEE FARMER Appeal from the United
Plaintiff-Appellant States District Court for
the Western District of
No. 92-1772 Wisconsin.

EDWARD BRENNAN, DENNIS KURZYDLO,
LARRY E. DUBCIS, et. al.,
Defendants-Appellees.

No. 91 C 716
John C. Shabaz,
Judge.

[ I NS S -

This matter comes before the court for its consideration
upen the reguest for the following documents:

1. PETITION FOR LEAVE TO FILE AND TO PIdCtlD ON APPEAL IN
FORMA PAUFERIS"™ filed herein on 5/28/92, by the appellant.

Z. "MOTION TO CONSCLIDATE CASES"™ filed herein on 7/17/92, by
the appellant.

This court has carefully reviewed the final order of the
district court, the record on appeal and the appellant's motion.
Based on this review, the court has determined that any issues
which could be raised are insubstantial and the filing of briefs
would not be helpful to the court's consideration of the issues.
See Mather v. Village of Mundele:n, 869 F.2d 356, 357 (7th Cir. 1989) (per
cunam) (court can decide case on motions papers and record where

briefing would be a waste of time and nc member of the panel
desires briefing or argument). Accordingly,

IT IS ORDERED that the appellant's motion for leave to
proceed con appeal in forma pauperis is DENIED and the district
court is summarily AFFIRMED.



IT IS FURTHER ORDERED that the motion to consolidate cases
is DENIED AS MOOT.
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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WISCONSIN

DEE FARMER,
Plaintiff,
v. ORDER
EDWARD BRENNAN, DENNIS KURZYDLO, 91-C-716-S

LARRY E. DUBOIS, N. W. SMITH,
MICHAEL QUINLAN and CALVIN EDWARDS,

Defendants.

Plaintiff Dee Farmer was allowed to proceed in forma pauperis

en his Eighth Amendment claim against defendants Edward Brennan,
Dennis Kurzydlo, Larry E. DuBois, N.W. Smith, Michael Quinlan and
Calvin Edwards. Plaintiff alleges in his complaint that the
defendants were deliberately indifferent to his safety when they
transferred him to the United States Penitentiary, Terre Haute,
Indiana (USP-Terre Haute) on March 9, 1989.

An amended scheduling order was entered in the above entitled
matter on December 20, 1991 requiring dispositive motions to be
filed not later than February 15, 1992. Defendants timely moved
for summary judgment pursuant to Federal Rules of Civil Procedure,
Rule 56, on February 18, 1992 the first work day after February 15,
1992. The defendants submitted proposed findings of fact and
conclusions of law, affidavits and a brief in support of the

motion.

C.a os. J’ :;. ;L-\-Jrep t‘ﬂ.) L\s-'
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Plaintiff's response to defendants' motion for summary
judgment was to be filed not later than March 9, 1992. On March 9,
1992 defendants received a document entitlied, "Rule 56(f) motion in
response to Jdefendants' untimely motion for summary judgment”.
This document which was not received by the Court until March 18,
1992 requests that defendants' motion for summary judgment be
denied until plaintiff receives defendant Quinlan's response to his
second request for documents which was to be filed not later than
March 14, 1992. Since these documents, not shown by plaintiff tc
be necessary to oppose defendants' motion for summary Judgment,
were not to be filed until after both plaintiff's dispositive
motion and brief in opposition to defendants' motion for summary
judgment, plaintiff's Rule 56(f) motion will be denied.

Oon March 17, 1992 defendants filed a motion for protective
order staying discovery until their motion for summary judgment on
the issue of qualified immunity has been decided. Defenéants'
motion for a protective order will be granted.

Plaintiff also filed a brief in opposition to defendants'
motion for summary judgment, an affidavit and a cross mction for
summary judgment on Harch.la, 1992: Although plaintiff's brief 1in
opposition to defendants' motion for summary judgment and his cross
motion for summary judgment are untimely they will be considered.

Oon a motion for summary judgment the question is whether any
genuine issue of material fact remains following the submission by

both parties of affidavits and other supporting materials and, if



not, whether the moving party is entitled to judgment as a matter
cf law. Rule 56, Federal Rules of Civil Procedure.

Supporting and opposing affidavits shall be made on personal
kncwledge, shall set forth such facts as would be admissible in
evidence, and shall show affirmatively that the affiant is
ccmpetent to testify to the matters stated therein. An adverse
party may not rest upon the mere allegations or denials of the
pleading, but the response must set forth specific facts showing
there is a genuine issue for trial. Celotex Corp. v. Catrett, 477
U.S. 317 (1986).

There is no issue for trial unless there is sufficient
evidence favoring the non-moving party that a jury could return a
verdict for that party. If the evidence is rerely colorable or is

not significantly probative, summary judgment may be granted.

Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986).
] .
[ ]
FACTS

For purposes of deciding defendants' motion for summary
judgment the Court finds that there is no genuine dispute as to any
of the following material facts.

Plaintiff is an inmate currently confined at the United States
Medical Center for Federal Prisoners, Springfield, Missouri
(USMCFP). He was confined at the Federal Correctional Institution,
Oxford, Wisconsin (FCI-Oxford) from January 27, 1988 until March 9,

1989.
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At all times material to this action defendant Edward Brennan
was the warden and defendant Dennis Kurzydlo was a unit manager at
FCI-Oxford. Defendant Calvin Edwards was the warden at USP-Terre
Haute from December 1987 until May 1989.

At all times material to this action defendant Larry E. DuBois
was the Regional Director ind defendant N.W. Smith was the
Correctional Services Administrator of the North Central Region,
Federal Bureau of Prisons. Defendant J. Michael Quinlan was the
Director of the Federal Bureau of Prisons.

On January 25, 1989 plaintiff was found guilty by a
disciplinary hearing officer at FCI-Oxford of Attempting to Give
Anything of Value to Another. Disciplinary sanctions included a

recommendation for a disciplinary transfer. _EE_EQEEEI!_le_Jsaa.

defendant Kurzydlo prepared plaintiff's progress report and on
— S—

February 6, 1989 he requested that plaintiff be transferred to USP-

l—

Terre Haute. Defendant Kurzydlo believed that USP-Terre Haute wag

B

well equipped to handle the problems and needs presented ~E§_

plaintiee—

At the time of plaintiff's transfer on March 9, 1989 defendant

Calvin Edwards was the warden at USP-Terre Haute. Plaintiff never
personally or through correspondence advised defendant Edwards that
he was concerned for hi§ safety. Defendant Edwards had no reason
to believe that plaintiff could not function safely within the

population at USP-Terre Haute. None of the defendants had actual
- —

knowledge that there was a threat to plaintiff's safety at USP-

P —

Terre Haute.
e ———




On April 1, 1989 plainitff alleges that he was sexually
assaulted by another inmate. On April 7, 1989 plaintiff was placed
in administrative detention pursuant to a directive from the North
Central Regicnal Office pending a hearing concerning his HIV
pcsitive status.

CONCLUSIONS OF LAW

Plaintiff claims that his Eighth Amendment rights were
viclated by the defendants when they transferred him to USP-Terre
Haute on March 9, 1989. Since there is no genuine dispute of any
material fact this case can be decided as a matter of law. The
faillure of priscon officials to protect an inmate from assault by
ancther inmate may violate an inmate's Eighth Amendment rights if

the officials were deliberately indifferent to a strong likelihood

cf attack. Meriweather v. Faulkner, 821 F. 2d 408, 417 (7th Cir.
1987), cert. denied 108 S.Ct. 311 (1987).

Priscon officials are liablé 'ifriaéx: ;the Eighth Amendment if they
had actual knowledge of a threat to an inmate's safety and failed
to take action to prevent the danger. McGill v. Duckworth, 944 F.
23 344, 3495 (7th Cir. 1991). A prisoner normally proves actual
kncwledge of impending harm by showing that he complained to prison
officials about a specific threat to his safety. Id. The
cfficials' failure to prevent an attack of an inmate must be
deliberate or reckless in a criminal sense. Santiago v. Lane, 894

F. 2d 218, 221 (7th Cir. 1990).

Defendants did not know that plaintiff would be in imminent

danger of attack if he were transferred to USP-Terre Haute.
T
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Plaintiff never expressed any concern for his safety to any of the

defendants. Since defendants had no knowledge of any potential

R ——,

danger to plaintitt,.sggx were not deliberately indifferent to his
safety. Accordingly plaintiff's Eighth Amendment rights were not
p—
violated and defendants' motion for summary judgment will be
granted. Plaintiff's cross motion for summary judgment will be
denied.

Plaintiff has filed motions for telephonic depositions,
photographic discovery and to compel discovery. These motions must
be denied as moot. Plaintiff's motions for extension of time to
name witnesses, file documents and exclude certain evidence are
also denied as moot.

ORDER

IT IS ORDERED that defendi'ss' motion for a protective order
is GRANTED.

IT IS FURTHER ORDERED that plaih;iff's Rule 56(f) motion and
cross motion for summary judgment are DENIED.

IT IS FURTHER ORDERED that plaintiff's motion for telephonic
depositions, photographic discovery and to compel discovery are
DENIED as moot.

IT IS FURTHER ORDERED that plaintiff's motions to nanme
additional witnesses, file documents and exclude certain evidence
are DENIED as moot.

IT IS FURTHER ORDERED that defendants' motion for summary

judgment is GRANTED.



Farmer v. Brenpan, et.al., 91-C-716-S

IT IS FURTHER ORDERED that judgment be entered in favor of the
defendants and against the plaintiff DISMISSING his complaint and
all claims contained therein with prejudice and costs.

Entered this 20th day of March, 1992.

BY THE COURT:

\%?/éﬁ’a,f i
JORN C. SHABAZ =

Di stt‘ijé Judge S5
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