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Ql ESTION FRKSKNTtl)
Docs the “deliberate indilTercticc” standard adopted in 

<it\ of Ctmton. Ohio v. Hurris, 489 U S. 37K il989». 
gmern Uiphth Amendment claims regarding failure to pro­
tect priM»ners from assault



LIST OF I'ARTIES

The pelilioiKT Dec Farmer is a prisoner currenlly con­
fined al the Federal Correctional Institution in Florence. 
Ci>lorado. Respondent Michael J. Quinlan was sued in 
his ollicial c..pacit\ as Director ol the Bureau of Prisons. 
The current Director is Kathleen M. Hawk. Respondent 
CaUin Ldvsards vs as sued in his ollicial capacity as Re- 
giiinal Directi'r of the Bureau oi Prisons.’ Larr> E. 
DuBt>is vsas also sued in his ollicial capacity as Reci«>nal 
Director of the Bureau of Prisnns. The current Rej:ional 
Director is P.itriek R. Kane. Respi>ndent Edward Bren­
nan vs as sued indisiduallv and in his ollicial capacity as 
ss.irden i>f the I ederai C orreetional Institution in Oxford. 
Wisconsin. The current ssarden el Oxford is John Mc- 
Hurlev. Dennis Kur/vdlo vs as sued individually and in 
his otVieial capaeitv as case manager at Oxford. N.W. 
Smith was sued indisiduallv aiul in his ollicial capacity as 
the Ci'rreetional Seisices Administrator of the Bureau of 

Prisons.

* Ri*sp*'nd«*nt Kdsvant.s ssa.*« the W:*rdfn at the United States 
Peniu*nti.try in T*Tre Haiit*-. Indi: :.a at the time of the relevant 
events in this case See infra n.l'J, n.l8.
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imiEF OF PETITIONER

OPINIONS BELOW

The unreported order ot the United States Court of 
Appeals for the Seventh Circuit, entered on August 7. 
1992. is reprinted in the Joint Appendix (hereinafter 
"J.A.’*) separately filed. J.A. at 127. The uneported 
trial court opinion is also reprinted in the Joint Appendix. 
J.A. at 120.

JLIUSDICTION

Petitioner filed this action on August 20. 1991. The 
district court had jurisdiction of ihis case pursuant to 2S 
U.S.C. 1331. The district court granted respondents* 
inoli(Mi for summary judgment on March 20. 1992. Peti­
tioner filed a notice of appeal on April 4, 1992. The 
United States Court of Appeals for the Seventh Circuit 
issued a-' order denying petitioner leave to appeal in 
forma pauperis and summarily allirming the district court 
on August 7. 1992. On November 1, 1992, the Honor­
able John Paul Stevens. Circuit Justice for the Seventh 
Circuit, granted an application to extend until January 4. 
1993 the lime for filing a petition for writ of certiorari. 
The petition was liled tm January 1, 1993. and the Court 
granted the petition and the motion for leave to proceed 
in forma pauperis on October 4. 1993. This Court has 
jurisdiction to review the judumenl pursuant to 28 U.S.C. 
^ 1254(1).

rON.'STITrTIONAL PROVISION INVOLVED

This case involves the Eighth Amendment ♦«) the United 
Slates Constitution, which proxides as follows:

I:\cessive bail shall not be required, nor excessive 
lines imposed, nor cruel and unusual punishments 
iiillicted.



A. Facts
STATE.MKNT OF TIIK ( ASK

PcliliiMKr uas aJinillL'd to ilic I cJwTal Bureau t>l P'i-.- 
iMis (heivinalier BOPi on Auiiiisi 5. I^St). At the lime 
t>t lier ■ eommiimeiit. petitioner uas a pre-»>perative trans­
sexual. She hail uiulerL’one treatment for silieime breast 
implants ami unsueeessful surtterx to have her testicles 
remoxetl. M(»reo\er. she uas taking estrouen lu'rmone 
pilis to ensure a temale apjK'arance.'

Prior lo the time ol the incident at issue in this case, 
the liOP had housed petitioner in several dilferent lacili- 
tics. In the majority of those facilities, the BC.'P sejire- 
gated petitioner from the general population.'' On .March 
9. 19S9. petitioner uas iransferr».d from the Federal Cor­
rectional Institution in 0\h‘\l. Wisconsin (hereinafter 
FC l-Oxtord I to the IJniteil .States Penitentiary in Fene 
Flaute, Indiana (hereinafter L'SP-Terre HauteK a maxi­
mum security penitentiary, ftdlouing a disciplinarx charge 
for attempting to give anvthing of value to another’ 
based on petitioners use of a credit card to order fruit 
baskets and llouers by the prison telephone.' The tratis-

- IVliti. ii* r \v:i.s l,i.rii a male hut. liui* t-> hf-r iraii.s.se.xiia! .status, 
stif \\i Im- rt'fcrmj *.• with feminitu- |l|■•,Il..ll|ls in a«-
ciinlani i* with fur preft-rtrio-.

■'Fniiiiir c. linnmtn atvl No. hfelOhS. I'j'.d I'.S.
App. LKXI.S at *l n.l (7th Cir. March 1. -pri'-r case
files! t)v petitioner( : see infra n.‘J0.

'Declaration of Dee Farmer (hereinafter Farmer Dec!arati<.n '. 
J.A. at 107 • 7.

' Petitioner alleges that she was held in administrative deteiiti-.n 
at U.SP-Lewi.shurv, Fri-Petershure', FCI-Kl Iteiio, F('[-O.xford. and. 
initially, at L’SP-Terre Haute. Farmer Declaration. J.A. at 107 
*■' 5, G. .s. 10; sir al.sn Answer of Defendants, J.,.\. at 7’ " -IG,
58. G7, G8. Kespondents admit that petitioner was held in adminis­
trative detention throujrhout her incarceration at USI‘-Lewisburjr. 
Answer of Defendants, J.A. at 71 *’ IG.

MJi.scipiinary Hearin^r Oduer’s Report. J.A. at 10. 22; .vm nls<. 
Kurzydlo Declaration, J.A. at 15 ' 7. AIth..UKh respondent Kurzydlo



for ordor prcp.sr.d b\ rv-pondcnt Kiir/\dio. caso 
manaCcT ,il 0\*«)rd. and signed h\ respondent Warden 
li ennan tor stihniisMon to respondents DuBois and Smith.' 
It ree-Miimended liiai petitioner he placed in a maxinuiin 
''.enriiN penitenti.iry with higher security proxisions than 
at 1C IOxiord. notwithstanding iliat. as slated h\ respond­
ents. • none ot the diseiplinarv intraetions irnoKed \iolent 
behavior” by petitioner."

Petitioner was initially housed in adniini"trati\e segre­
gation at USP-lerre Ifaule. hut was suhsequentK released 
to general population housing on .Match 2.^. I9S9. Peti­
tioner alle-es that on Apiil I. |9S9. while in her assigned 
cell, '-he was approached h\ a prisoner who demanded 
that she have sexual inlercanirse with him. FVtitioner tur- 
tlkr alleges that when she refused, the pris«nier repeatedly 
punched her in ih.e face, pushed her. ard kicked her with 
his feet, revealing a h.»mem.-de knife stuck in his sneaker. 
According t<> petitioner s eleclaration. her eli'tliine was 
'on o!l as her ati ieker held her down on the bed and 
f-»eiM> raped her. Petitioner further .illeges that her a! 
taeker threatened to murder he; if she reported him.’" 
.She reported the incident one week later.

-•‘pH, ifir.UIy ritot u.<f --f tht tfi.-pti..ii.- thr f.-r
th.- trari.-^fvr. hf al.s.. n..tfd at di.^iipUiiary ctuiiv.- f..r “Mnjf.Df.i.y m 
a .". xual ,\. t ‘ f.T utiirh petiti.-nt-r had n. t \et reit i\,il a due 
pp^. s... h.■;,lillc^ Ue.jiKst f.,r Transfer. J..\. at 32, :53. In additn.n. 
petitinm-r had previoii.sly been »harjred with intp.dac-
in-n ..r nst- any na--..tii-.s," "oainterfeitinir ..r fercnnK.” -lyinc' ..r 
ppvidinc' a fal.-e .statement t<« a staff memt»er," 'nlealinjr” and 
"insuleme.” Itop IVoyMess Uepert, .I.A. at 28-211.

•Amended romptaint. .I.A. at 13 *-82. Answ.r ..f Ilefendants 
J.A. at 71 ‘82.

“An.s\v»T nf Defendants. .I.A. at 71 *'63.

• Farmer De. la rat ion. J.A. at 107 ‘‘ 21.

Amende'd Complaint. J.A. at 13 ‘‘ 'Jl.



Acting without c»>unsci. pctiti»»ncr tiled a a>rnplaint on 
August 20. I9‘>1 and an amended o>mplaint on Decem- 
Kr 1.^. 1001 vekinc an iniuncli\e order that the HOP 
place petitioner in a eo .orreeli«mal faeilily ’ and not i<i 
a peniteniiar) stiting. Petitioner lurther sought etnnpensa- 
tor\ and punitise damages tor "mental anguish. ps\cho- 
K*gical damage. humil|i|ation. a swollen face, cuts and 
b'^mses to her ntouili and lips and a eul on her back, as

•’ P«?tiv. »nf*r f.r-. >, tjrni! th*- .ipp' infment <.f munsel
by thi!< I’ourt <-n N’MVt-njti^r 1. I'.*!*;'

’-The (t**f.r<tant.< nameti in iht* n.mplamt. a!..iifr with the pn.si- 
tjens they h« :<i at tt«e !;tTie am] the-r invol\en;enl in petitioner’.'* 
plat-ement in general p. pulatn-n at I SP-Terre Haute, are a.-, f..!- 

Mnhae: Q anlm. the l»ir«l..r . f the HOP. aliejr^lly failwt to 
«*>tat..!-ih .imi implement ari efT•^tlve jH.iicy f..r the hou.'*injr and 
de>;^nali-.n of tran.«i.-ex .a': ■ iTemier^. Quinlan Ihn laration. .1. \ at 
fh. Amemi.-i! r. mplaii.i. .1 .A at l.H *■' r, :u. Farmer thnlaration. 
.I.A. at P>i * L’l . I^trry I)uI’,oi>. ItejMonal I)ir**« t..r of the .Vorth 
I entra! Rejrion > f the ftOP at the time of petitioner's transfer to 
L .'"F'-T. rre Ha ite. authorized the transfer of [wtitioner to I’.^P. 
Tern* Haute. I) .i:. ,s 0e*!aration. J A at X * 1, Amende*] Complaint.
I .A at |.'{ IJ KJ. Answer of Itefen.iant.s. .I .A. at 71 * sj. \ w 
Smith. C. rnt ti-I a: Servi. es Admiriistrat..r of the .Vorth Central 
Fiejrion ,.f the IPIF' at the time of |«*titioner's transfer to I SP- 
Tern. Haute ai- . ,th rizet] the transfer of petitioner to l’.«:p- 
Terre Haute, sm.th I»IS iarati- n. .1 A at Hi * 1 Answer «.f Defend­
ants. J at 71 ' X’J; h'dward Hrennan. Warden at FCI-0vj*.rd. 
si»rn.s| the onl. r f. r petiti* ner’s transfer t-. r.<sP-Terre Haute, 
Prennan fietlarat; n. .I.A at i:5 Dennis Kurz.vdio. ea.<e man-
atrer at FCI-O.xford. prepare*] the Unj a st for Transf. r Meni..ran- 
durn nxom.mendinir that petitioner I>e transferret] to penitentiary. 
Kurr.vdlo De«Iaration. .1 A at I-". *^7; and Cakin Kdward.s. Warden 
at 1 SF*-Terre !Ia ;te at the tim.e ..f petitioner's transfer and Ufs- 
irional Direit..r f the V -rth Centra! llejrion of the HOP at the 
ti.me of the filing < f petitioner's romplaint. was re.sponsihle for th«- 
rare of prisoners at CSP Terre H.oite and alletrHIy allow.**] peli- 
tioner’s phuement m the irmerai p.-pulati*.n. Kdwanls Deelarafi..n,
.1 A at W Amen.].-*] C.-mpiaint. .I.A at 1.1 *^07. .SV* nls>, Am. iid.**! 
Comp!.lint an.I Farm« r Iks'aration. irenerally,

’ The pop f.^rmerly oj«.rat*-*l ..rns tiona! farilities whi. h 
h'.use*! male and f. male pri.*** ners in .-.eparate areas, hut allow. d 
c».«duiati-.nai pr.-Krammir^.



IP"

well as some bleeding" resulting from the assault.’’ 
Petitioner alleged that eaeh of the respondents knew that 
petitioner. “uh.> ha‘; a feminine appearance. . . . would 
be ‘sexually assaulted at L .SP-Terre Haute . .

B. Cros.s-C’Iaims for Summary Judfirment

The respondents moved for summary judgment on 
February IS. 19^2. Thrtuigh their accompanying declara­
tions. all but one respondent generally denied any actual 
knowledge of the risk of sexual assault facing petitioner.’’ 
Respondent Brennan. Warden at FCI-Oxford at the time 
of petitioner’s transfer t«) USP-Terre Haute, did mU ad­
dress whether iie knew of the risk to petitioner; instead, 
he attempted lo deny personal involvement in the trans­
fer.' Cienerally speaking, respondents’ declarations did 
not address the question of whether respondents should 
have known of the risk to petitioner created by her place­
ment in general population at L’SP-Terre FFaute.’'

Ani* ri(lcd r..mplaint. J..A. at -J-'J 90.

'■ (’ompiaint. .I.A. at l.'t 92-97; Farm**r IWIr.rati >n
J.A. at H)7 ' 20.

’• Smith ne,larati..n. .I.A. at 10 • 2; Eduanl.** lU-rlarati..n. J.A. 
at 9.'l *'■ 1. 0. giiinlan I»*Nlarati..ri, J.A. at 90 *■ Deda-
ratii.n. J.A. at 8 ' .‘5; Hrenna.-i Declaration. J.A. at Dt ''0; KiirzyiHo 
Dfxiaration. J.A. at 1.‘) ' 11.

'• Re.><pondent Drennan’.s declaration containwi the fo;i..\vinjr:
[Tui the t.est of my kno\vIe<i>re. I had n.. direct persona! in­
volvement in any «.f the matters alle^red in [petitioner's’ r..m- 
rd.iint. rxr(},t f„r sifininf/ the Transfer Ortltr dated .March 7. 
1989. This order authorized transfer of inmate Farmer fn>m 
FCI. O.vfnrd to United .States Penitentiarv-. Terre Haute. In­
diana for <li.sciplinary purpo.ses.

Rrenna:. Dec laration. J.A. at 1.3 .'> femphasis added .

'“The two arjniahle exceptions were the declaratinn.s of USP- 
Terre Haute W.irden Kdward.s and FCI-Oxford Ca.se .Manager 
Kurzytll... FMwards’ de«Iaration stite.s as follows:

I had no rea.son to believe that inmate F'armer could not 
function safely within the general population at USP-Terre



r
pL-lilitMKi fil^J .1 claim for summarv jiid*:mcnt and 

aUivla'it in t»pp«»Nitii»n to rcNpondcnts' Nummary iudL’niciU 
r.olion a:td a hncl tor nui,unary iiidvtmcnt. ' Petitioner 
alleged that he: traiiNNc\iialit\ uav kiu>un U> the BOP In 
'irtue «‘f her temmine •j'spe.traiv.e. dt'c^mentation in BOP 
recordN. ,md p»!».r litii:aiit»n. Indeed, respondents om- 
ceded m d.eir Answer !•» the C onpK.m; that :Iie liOP's 
“medical .ind pN\chiairie pe:N,»nnel diav.nosed plaintilT as 
irunsNeuial" and that "records compiilled and maintair.'d

HaiU**, utmI 1 tielit-vf th»» iimt t»Mm ;u t»*d apprcpriatdy in iti» 
HeUrnan.Ui tM "f plar<-n-.i*nt.

Fahvant' I >it :..rati-.ii. .1 .A at p:; ' 7
A. r. wti. ri Kit\var.i> Wio t!.«- \vanl*n at I Sf’-L* wish arc', he 

had altirma: :\t iy arp i' i tnat h>a suifr fM'tita.ruT in c'rru ral P"pala- 
tioii at rSP-lA-vvi.'hurjr w. u!d a sfri<.i,> ri<k ,,f h.irm. See
Farf>.,r . ( *0.-, K. ."app la."*., iaj2 ■ .M l). Pa. p.»8S ; net
.-j’s' titn; di<' !;-.sii.n at T-'.

n* sfMind« nt Kar: ’ «i! . ra.N«- rr>ar:ac'* r at Fr*!-Oxf<-rd at the time «f 
p«*titi<'»ifr’s tni!!‘^ft-r. dv» !; r*d as f.iP. ws:

In my pn fr-i-iii.n.d * pina n. the < r rns ti.mal staff at I’SP Terre 
Hai.ite were wet! pe<I t<. handle the jtp-fil* ms and n-*sts
pn-sent«si hv this inmate, and 1 relie<I 'ip- n my evalu.-ition and 
r.t ..mmcndati' f; t.. trai.sf.-r Farm.-r fr- m KCI. Oxf<-rd to P.'S? 
Terre Ha ate

K’irzydio I>e< laratj. n. .I.A at f.' 10.

’* .Affid.avit < f flee Farmer. ' A at lOr,; I'iaintiff’s rn.«s-r!aim 
for .<nmmary .l•’<^c'TTient. dated M;.n h is. iopj. I»laintiff*s Memo- 
r.mdum »n Sufiport ..f Cr.s.-Ciaim f. r .Nummary .I'a.l^'nient. »late.l 
.Manh 18. Pn-limmary npiH..Nit:..n t. Def.ndants* Moti..n f r
Srimm\r> .l a»iynunt. «L.t-d .Man h 18. 1002

-•’Farmer n^-elarat i-n. .I.A. at 107 *''■ 4-7. Id. 1.7. Ih. ifi. in a 
prior, separate w tion. petitjoner had rhallenped the Riin-an’s fai’ re 
to pn.vide medii-al treatment for her trans.sexnalism f-,:rmfr r. 
Hnnn_ f'.rtynuin end Vo. D0-10,n8. IMhl p..<. App RK.XIS
.hiin 17th fir. Manh 1. 1091’. In rex.-rsinj' the district ronrt’s 
vrant of sunim.ary nidj.rnter* f 1 <tefendanls. th»* Court of .Appeals 
found th.it rosp. dents Itr. nnan and I»uP,..is h.ad knowledye of peti­
tioner's trins*^ .xiialt.sm has«-d upon her tre.itmert history ;md «li ijr- 
nosi^ » , medical per«o.nr.rI at the P.OP M. at *17 Imh'«sl. the 
t'onrt notisl that defendants P.rennnn and DnP.oi.s ‘•.onnsled that 
they were well aware of Farmer’s condition." /d at *6.



hy the Bureau of Prisons deseribe plaintiff as a n.>n-\ii>Ienl. 
passive a^’cressive individual wht) prr>jeeis feminine eiiar- 
aeterisiies." ‘

Petitioner also alleged that respondents knew of the 
risk ot harm she confronted as a transsexual in an all 
male penitentiary. • She pointeil to a psvcholocieal ;ep«nt 
prepared b\ the BOP in Augusi 1986 vvhich “stated that 
[pwlitjonerl would be subject to a great deal of sexual 
pressure . . . because of [her) youth and feminine apjiear- 
ancc. She alsiv ni'ted that respondents had admittevl 
in their answer that transsexual prisoners present •'unitjue 
management problem|sl for prist)n oflicials and cited to 
a BOP Health Service Manual which provided that trans­
sexuals were to be placed in co-correctional facilities. • 
In additurn. petitioner cited an earlier case she had 
brought against the BOP and respondent Fidvvards. who 
Was then warden of LSP-Pewisburg.' where petiticuier

.\nsw.-r ..f Defi-ndant.s J.A. at 71 2.,. 26. 86. Peliii- nt-rV
traM.ssf.vualism was a! .. »].Kumfnt4‘(l f..r prison t.Hicials at Ff l- 
O.xford thn.uph a ps\oholojrical qu» .siionnaire compk-ttHl in I'.a 
ary and an "adininistrativf rt'inoly" fileti hy toner with
n sfM.itdefil Mrennan r.-questirijr mediral treatr:..-* •. Farmer Dwlara- 
tion. .F A. at in? •• i. n ivtitiom-r '.irtlar alleped that resp..nd- 
ent s Bn-nnan. Kurzydlo. PnF^ i.s S„uth and Kdwards were on riotne 
of petitn.ner a tran.s.stu;.-'.'.^y based upon discifilinarv t harees tibsF 
ayainst her at I c'l-Oxford for, inter alia, wearing her T-.shirt off 
ot.e sv...-;d^r and atleniptinjr to introduce femal«‘ horm.>nes into the 
■r. atution. Farmer Dedarution. J.A. at 107 * 16.

Farmer Declaration. J.A. at 107 t, 6, 8. ll-M, 21.

Farmer Declaration. J.A. at 107 4,

-‘ .Amend..! Complaint. J.A. at 1.1 ‘'nO: Farmer Dclaration. J.A. 
at I'U * 21. The respondents’ amswer admitted thi.s, hut all.-irei! that 
th.‘ mamial provision ha.! b.tn chanc'ed. Answer of Defendants 
J.A at 71 ' 28. ;t0.

-'•At the time ..f the events involved in this .action, respondent 
Kduar.ls was w.anler: of i SP-Terre Haute. He had previ- as|v I.een 
warden ..f CSP-Unvisburc'. T!i.* HOI* rates r.<I*-U-wi.<bur»r .me 
security level hiffher than I'SI’-Terre Haute. Both institutions are
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was housed at the time. ’ In ihaf ease, the district court 
cited respondent I duards* declaratiim which, in turn, had 
adi.pted the tidUmini: siatT repoq. which was ..ddressed 
to petitioner, in jiiNtitNinit her pl.icemeiit in administrative 
segregation;

Where a threat tt> security exists, stall may take 
reasonable steps to .illcwiate a threat. In vour case. 
in.siiiuiiotuil staff hnds th/;: a situation exists' which 
may endamter your iitr in the general population. 
While si.'p, are being taken to move you to a facility 
wh re e't.a security will riot be necessarv. it is ap­
propriate t(> hup you separated jnan anyone who 
may harm you.

See Farmer v. Carlson. bS5 F. Siipp. 1335. 1342 ( M.D. 
Pa. It^SK) (emphasis added) ( hereinafter C(//7svm). The 
district court in Carlson deterred to prisiui otlicials deci 
sion to pla^e petitionei in administration segregati(»e. at 
I SP-Lev isburg. reasoning that “clearly. pL^mg plaintilT. 
a twenty-one year (*ld transsexual, into the general popula­
tion at I ewisburg. a Level Five security institution. ci>uld 
pose a signiticant threat ti’* internal sec'uritv and to plair.- 
titl in particular." Id.

In addition to her cr*>s>.claim for summary judgment 
and her opP'’'''ti'''n to respondents* motion for summary 
judgment, petitioner filed a nu'tion and an accompanying 
afhdavit pursuant ti> Fed. R. Civ. P. 56(f) requesting an 
extension of time to tile a comprehensive motion in oppo­
sition.-' Petitioner argued that r ^pondents• failure to pro­
vide discovery parsu.mt tt> he. .second request for pro­
duction of documents pvvented her from establishing 
that respondents should have known of the risk of harm 
she faced in the general fxipulation at L’SP-Terre Haute:

ma.ximum sfcurity penitentiaries, dike the fa. iliti.-.s at FCI-Ox.^a d 
an.i FCI-K! Uen.».

Fanner I)eclarati<.n. J.A at 107 ^ C.

- M..ti.,n l.y Plaintiff Per Rule . J.A. at 10.3; Affidavit of 
Dee Farmer. J.A. at 105.



Ilic Jucunicnr^ rcvptuisivc lo my production rcqrcst 
urc ncccsNur> tor ilic preparation of my response to 
the deterJanls motion for summary judgment.
I he d< eiiments are expected to sh(n\ that each de­
fendant had knowledge that L’SP-Tcrre Haute uas 
and i.. a violent institution with a history of sexual 
assaults, stabbin^s. etc. The evidence is further ex­
pected to show that each defendant showed reck­
less disregard lor my safety by desienatinc me to 
said institution knowing that I would bc^sexuallv 
assaulted **

r. Lower Court Opinions

Hie district court denied petitioner’s Rule 56 motion 
and granted summary judgment to respondents on March 
- . I ^^^2. Since petitioner had not actually expressed con­
cern for her sakty lo any of the respondents, the district 
ctuirt concluded that respt)ndents had no knowledge of 
an\ potential danger lo petitioner and were therefore not 
deli.vralely indiiTerent to her safety.-’

In reaching its holding, the district court relied on 
MiX.iU V. Duckworth. 944 F.2d 344 349 (7th Cir

"-SCI. 1265 (1992. (iK-rcinuflcr 
McGill). «l„ch. in (urn. h.ul rL-licd on Diukm.ril, ,

J79r '^- Jfr 'iiTo «•«. driiiai.47 es. .SI6 (I9S(,) (hereinafter Fran:r,i). In dehnine
deliberate indifTerence.” both AfcCill and Franzn, adopted

a recklessness” standard; prison oHicials a;e
hable for failure lo protect an inmate tmly if they “had
tu fiuil knowlcl-r of impending harm easily preventable,

.Affidavit of Famur, .J.A. at lO.'i •* 3.

Court Older. .J.A. at 120. 124. In its order, the distnVt 
<o'.r_ made no refereme to the declaration of respondent Brennan 
he u.,rden^r,f fci-Oxford who «.:^^tu*d petitioner'.s transfer order

.loich I. Sir Brennan Hcdaration. .t.A. at 13 *• r,
f‘I’h ''■’•‘"'‘7 BrennanAs declaration did not deny knowhcLo.

of the risk ,,f sexual assault f.u injr petitioner.



so that a conscious, culpable rjusal to prevent the harm 
can be inlcrreJ from the (Jetendanl's tailure to prevent it." 
rr,in:in. 7SU F.2J at (>53 (emphasis Med ): an ord A/,- 
Ci.ll, 944 F.2J at 348. " In appKiny the actual knowledge 
standard, llie district court thus treated the issue of 
whether respondents should ha\e known of the risk of 
har;n confronting petitioner as legally irrelevant to peti­
tioner's Fighth Amendment claim.

The court of ap|X.-als denied petitioner’s motion for 
lea\e t(' .ippeal <// tornui puupt iis and summarily allirmed 
the district court's order on August 7. 1992.

Sl’MMARY OF THE ARGUMENT

This Court has previously determined that when prison 
ollieials are deliberately indifferent to their allirmative 
duty to pn'iect the physical safety of prisoners, thev vio­
late the eighth .Amendment. This cast asks the Court to 
defme that deliberate indifference standard.

This t.isk is siniptilied because the Court has alreadv 
delmed deliberate indilference. albeit in a different con­
text. In Ciiy oi Ctinum. Ohio v. Harr y 489 C.S. 378 
(1989) (hereinafter Canion\. this Court held that mu­
nicipalities are liable under 42 L’.S.C. ; 1983 when policy­
makers are de*l;berate!y indifferent. The* deliberate* in- 
difTerence standard adopted in Canton reejuires the mu­
nicipality to take action in response to obvious ri'ks that 
are likely to result in the viol.ition of constituliiinal rights.

The Canton deliberate indifference standard should be 
adopted in failure to protect cases because this standard 
elfectuaies the meaning and purpose of the Riehth Amend­
ment. On the one liaiul the Cant(>n standard, in c»'n- 
junction with the various other defenses available to prison

^"Tho MrGiH court .>*pfvifiral!y -t.-ued th.nt ;i prisoner norm;iIly 
provc.H actual knowl.-djri* by .>*hf.\vinp that he . ..rnplairatt i . pri.sun 
oHk iat> about a specific threat to bis safety. tMl F.lid at



r
staff, wiil impose monetary liability only in very limited 
circumstances, that is. only when prison oflicials have 
ignored obvious and significant risks that were in their 
power to .iddress. On the other hand, the Canton stand­
ard will ensure that federal courts retain the power to 
grant injunctive relief when prison olTicials ignore ob­
vious risks, such as those posed by a potential tuberculosis 
epidemic or a serious fire hazard.

The Canton standard was adopted to reflect the doc­
trinal requirement that municipal liability for “policy” 
should be impivved only when the municipality has made a 
“deliberate” choice. Accordingly, it is an “intent” stand­
ard. reflecting the lowest degree of culpability within the 
legal category of "deliberate” states of mind. It therefore 
meets the doctrinal requirement expressed in IVilson v. 
5('/7er. Ill S.Ct. 2.121 (1991). that Eighth Amendment 
liability for cruel and unusual "punishment” should be 
imposed only when "some form of intent” is shown.

The Cu//ro// standard, and not the "criminal” standard 
of deliberate indifference adopted by the court below, 
is the proper intent standard for this case. The criminal 

ubstantially overlaps with the "malicious and 
sadistic” intent standard tliat this Court has ad(»pted for 
Eighth .Amendment use of force cases but has rejected 
in connection with failure to protect and other condiiii»ns 
of confinement cases. The Canton standard, but not the 
criminal stamlard. is also consistent both with the tra- 
difion.ll us.ige of deliberate or "consci<eis” ind'fference 
that this Court drew on in Estelle v. Gamhle. 429 U.S. 97 

(1976). and with the deliberate indiffercr.'’c standard 
used by the great majority of lower federal courts in 
Eighth Amendment failure to protect cases.

Because respondents were granted summary judgment 
under the wrong standard for deliberate ind ffercuce, this 
case shou'd be remanded for petiti»'ncr to have an oppar- 
funify to prove that placing a iran.s.scxual prisoner, who



is female in dciiieain)r and appearance, in general popu- 
iaiii'P in an otherwise all-male, violent institution posed 
an obvious—and in this case overwhelming—risk of sex­
ual assault.

ARGUMENT

I. PRISONER.^^’ EIGHTH AMENDMENT RIGHT TO 
REASONARU: SAI ETV LS VIOLATED WHEN 
PRISON OFFICIALS ARE DELIBERATELY IN­
DIFFERENT TO THEIR SAFETY

A. Prison Administrators Have a Duty to Protect 
Prisoners

“fWJhen the State takes a person into its custody and 
holds him there against his will, the Constitution impo.ses 
upon it a corresponding dutv to assume some rcspt.psi- 
bility f«ir his safety anil general well-being." DcSIwncy 
V. n inm hai'o Count\ Dept, of SocUil 5cn-.v.. 4S9 U.S.
1 S‘L 199-200 ( 1989). In ItcShancy. this Court articu­
lated the principle that the C onstitution imposes an affirm­
ative duty to provide reasonable safely to those confined 
by the State:

Tile rationale for the principle is simple enough: 
when the State by the allirmalive exercise of "its 
power so restrains an individual’s liberty that it 
renders him unable to care tor himself, and nt the 
'^'ime time fails to provide for his basic human needs,
< food, clothing, shelter, medical care, and rea­
sonable safety—it transgresses the substantive limits 
on state action set by the F.ighth Amendment and 
the Due Process Clause. . . . The affirmatire duty 
to protect arises . . . from the limitation which it 
lias imp('*sed on his freedom to act in his own behalf. 
V-v f-stc'lr V. Gamble. (->29 l.'.S. 97. 10.1 (1976)].

Srr Ilu(lRf,n v. Pn'orur, 16S r>2fi-27 <10811;
Yountjherp v. Rnmr.,, 457 f.S. :t07. :?15-16 110821 ; Huttu v. Finney. 
457 r.,S. 678. 685-86 <1078).



480 U.S. at 200 (other citations omitted) (emphasis 
added). *-

The Eighth Amendment specifically incorporates this 
alfirmative duty to provide prisoners with reasonable 
safely:

The (Eighth) Amendment, as we have said, requires 
that inmates be furnished with the basic human needs, 
one of which is reasonable safety. It is cruel and 
unusual punishment to hold convicted prisoners in 
unsafe conditions.

HelUnii V. McKinney. 113 S.Ct. 2475, 2480-81 (1993) 
(citations and internal quotation marks omitted); accord 
Younaher:^ v . Romeo. 457 U.S. 307, 316-17 (1982).

This allirmative duty arises from the fact that prison 
ollicials control every aspect of prisoners’ confinement. 
They control all of the factors that alTecf prisoners’ 
safety ^iich as housing, prisc'ner movement within the 
facility, and the level of tufling and .services available to 
prisoner^. while tliey prohibit prisoners from taking meas­
ure'. 1(1 protect themselves:

Having incarcerated the individuals, stripped them 
of all means of self-protection, and foreclosed acce.ss 
to private aid. the state is constitutionally required 
to provide prisoners with some protection from the 
dangers to which they are exposed.

Moryun v. District of Columbia. 824 F.2d ^049, 1057 
(DC. Cir. 1987) (citing Washington v. District of Co­
lumbia. 802 F.2d 1478. 1481-82 (D.C. Cir. 1986))."’

Thp Entflle Court referred t.» the common law notion embedded 
ill ••ronti-mporary standards of decency” that ‘‘fitt is but ju.st that 
the piitilir li. requin*d to care for the pri.soncr. who cannot by rea.son 
of the deprivation of his liberty, care for him.self.” Estrtle v. 
r,nu>t,lr. 129 U.S. at lO.t OI.

- Arcml y .imp >. Qtntilan. 960 F 2d .3r>l. .361-362 t'.3rd Cir. 
19t»2i: Kttivtnn r ('•.nnti, ,.f Son 9-12 F.2d 11.35, Mil-15



B. The Failure to 1‘rolect I’n*Joner» Violates the 
Ki^hth Amcrifimcnl When it Amounts to Deliberate 
Indifference

This Court's cases establish that the F-iehlh Amendment 
is violated by conduct that involves the unnecessary and 
uanttm inlliction of pain. Whitley v. Albert. 475* L'.S. 
312. 319 ^986). To meet that standard, a prisoner must 
show both an “objective ct^mponent” rceardine the seri­
ousness of the conditums and a “subjective component.” 
Wilum V. Setter. Ill S.Ct. 2321. 2324 fI991). Proof 
of the subjective component, which the Court lias de­
scribed as “a culpable state ot mind” and as “si>mc form 
ol intent.” id. at 2324-25. is required in order to show 
that the challeneed conduct was “wanton.”

The determination of what conduct can propcrlv be 
ilc'cribed as “wanton” varies depending on the nature of 
the F iehth .Amendment claim. The use of force bv prisi^n 
stall violates the Fiiihth Amendment only if hirce is used 
“maliciously and sadistically.” Whitley. 475 I'.S. at 320 
21; \ee also Hudson \\ sieMiUian. il2 S.Ct. 995. 999 
f|992). In contras?, the F-iehlh Amendment standard 
applicable to claims regardini: medical care requires a 
levser showing: the Eiehth Amendment is vio'aied if 
prison odicials display “delibenite indifference to a prison­
er's serious illness or injury.” F.stelle v Gamble. 429 U.S. 
97. in.S (1976). Wilson extended the “deliberate indif­
ference standard t«) all prison conditions t»f conlinemcn*. 
Ill S.Ct. at 2326-27. In particular. Wi!\on held that 
f-iehth Amendment claims of failure to protect the prison­
er's safety are governed by the deliberate inditference 
standard. Id.

t'lth Hr. 1001' ten hnne). rrrt. flrvi>'fl. 112 S.Ct. 072 (1902'- 
F(.v/.,r Ko.hlrr, G02 F. Siipp. I:il0. 1.7.",0 (S.T).\.Y. 10S8> hfr'r 
Vr,.notion nff'cl. 002 F.2d 2 <2<i Cir. 1990, (upholding finding ..f 

violati(in and remedy).



II. PRISON OFFICIALS ARE DELIBERATELY IN­
DIFFERENT WHEN THEY FAIL TO ACT IN RE- 
SPONSE TO OBVIOLS AND UNREASONABLE 
RISKS

A. This ( ourt Defined Deliberate Indifference in 
Canton to Encompass Obvious Risks

The Court has already dclincd “deliberate indifference” 
\vilh reeard to questions of municipal liability under 42 
t'.S.C. ^ 1983. City of Canton, Ohio v. Harris, 489 U.S. 
378 (1989) (hereinafter Canton). In that case, the 
Court held that a failure to train employees could con­
stitute a municipal policy under MoncU i*. New York Cii\ 
Dept, of Social Servs., 436 U.S. 658 (1978), if the mu­
nicipality was deliberately indifferent to constitutional 
rieiu^:

nit may happen that in light of the duties assigned 
l(> speeilie otlieers or employees the need for more or 
different training is .\o obvious, and the inadequacy 
VO likeh to result in the violation of constitutional 
ritthis, that the polievmakers of the city can reasim- 
ably be >aid to have been deliberately indifferent to 
the need.'"

{•‘•r ciiy muktr.s km.w to ;i moral certainty
that their police oflliers will he reqiiirerl to urre.st floeiiijr 
feloM.-i. The city ha.s armed it.s (.fnccis with firearm.s, in part 
to allow them to acrompli.sh thi.s task. Thus, the netnl to train 
oHicers in the «onstitiitional limitations on the u.se of deadly 
force, .see Tnmts^t, C.nrmr, 171 r..S. 1 (IDS.ai. ran he .said 
to he “.so nhrixus," that failure to do .so roiild properly he 
characterized as "deliherate indifference" to constitutional 
rijfhts.

It could al.'o he that th.‘ police, in exercisinjr their di.scre- 
lion, so often violate constitutional riirhts that the need for 
further training must have been r>nlnh/ o/o/oa.s t.. the city 
poli.N makers, who. nevertheless, are “deliberately indifferent" 
to the need.

Cioifon. 489 U.S. at 36f) (emphasis added). Justice 
O’Omnor's opinion, concurring in part and dissenting in 
part, agreed with this formulation and added the following;



Where a 1983 plainlifT can establish that the facts 
available to city pulicynuikers put them on actual or 
consiruciive notice that the particular omission is 
substantially certain to re'^uit in the violation of the 
constitutional rights of tlieir citizens, the dictates of 
Monell are satisfied. Only then can it be said that 
the municipality has made “a deliberate choice to 
follow a course of action . . . from among various 
alicrnativev.”

In my view, it could be shown that the need for 
trainin'! wun obvious in one of two waVN. I ir^t. a 
municipality could fail to train its employees con­
cerning a clear constitutional duty implicated in re­
current situations that a particular employee is cer­
tain to face.

Second. I think municipal liability for failiip' to 
train may be proper where it can be shown that 
policymakers were aware of. and acquiesced in. a 
pattern of constitutional violations involving the c.\- 
ercise of police discretion. In such cases, the need 
for training may not be obvious from the outset, but 
a pattern of constitutional violations could put the 
munii ipaVity on notice that its ollicers confront the 
particular <>ituation on a regular basis, and that they 
often react in a manner contrary to constitutional 
requirements. The lower courts that have applieil 
the “deliberate indifTerence" standard we ad('pt today 
have required a showing of a pattern of violaticmv 
fnmi which a kind of “tacit authorization” by city 
policymakers can be inferred.

Id. at 396-97 (emphasis added) (citations omitted).

Acco a. igly. deliberate indifTerence for constitution.-1 
purpo'^es encompasses the failure (T government tiflicia's 
or entities to respond to a substantial I'f constitutit>nal 
violations when: 1 ) they know about the risk: 2) they .re 
on constructive notice of the risk; or 3) the ri'«k is ‘ob­
vious” to the relevant officials given the positions they 
occupy and the duties they and their subo.dinates perform.



Two main points emerge from the C anton niv!je»rity and 
concurring opinions. I irst. the relevant inqiurv involves 
the ollicials* actual or constructive notice ot a thrc.it to 
the class of persims within the scope of the risk. Scci>nJ. 
the C iHirt s rctercncc tv* an '‘nbv 11*11^' need tt*r training 
inilicates that the plaintilT need tu*t pri've that the ollicials 
rcah/cd that the risk of harm lo the cla"« v>f potential 
plaintiffs required action. It a rok to a class of persons is 
obvious, oilieials or entities nuv be held liable fv»r the 
failure to protect members of that class, even tf a par­
ticular person's exposure to the risk was not directly 
known t«» them.

Clinton thus camii't be reconcile*.! vv;?h an iireument 
that in order fi>r ollicials t*> be dclibvrately indifferent. 
I'iaintilf must prove that the ollicials knew* of a threat 
t<> a particular person. Insofar as the district court in this 
case applied an “actual knowledge" standard, it applied 
a rule that is significantly more restrictive than Canron\ 
standard, and is therefore errone*»us.

Lnder Canton, a risk created by the failure to pr*>tect 
a prisoner may be “obvious" h r severai reasons. First, a 
risk mav be obvious because il was sp>ecifiea!ly ci*mmuni- 
eated to the defendant'. In ’his categt>rv wi*uld be cred­
ible reports by the intended victim of threats made to him 
or her.

A second category of “obvious" risks would include 
cases in which pristmer assaults were s*> civmm*>n in par­
ticular circumstances that pris,*n ollicials w.mid have t*> 
be charged with knt'vvledge that placing a prisoner in that 
circumstance wt>uld lead t»^ an unreason.ible risk of as­
sault. Ct Ranio\ \ . I anon, (^y) I .2d 512 7? I lOth
C'ir. h)Sm. <,77. (hniail. 4.>0 l.S. 1041 ( F)Sl ) (bc'causc 
''I in.u,«.v|ii.ite staff and poor facility design, violence and 
fear perme.iteil the pris**n pi'pulalitm and the efforts 
many pris<*ners were “directed at merelv stavine alive 
while they serve|d| their sentences").



1 hirj, a ii k ;:ia\ Iv '■o oHmous ihiil u fcdk.Tal c»*'irt 
need ni>t uait Inf !hc incMlahlc Ira^^ir co occur firu!r to 
afTordinc iriiunctuc iclicf. I t>r 'Sample, a tcdcral court 
must he ahic m cnjnin a prn ii from providing priM)ncrs 
with Ci*ntaiiimalcd ualc: infected hlankets because the
unreasi‘liable ri^k tp'i’* %uch actii>ns is ob\ious even bef«>re 
any sickne^> ;*c*- * Siinilarlv. miriL’Iing ac’iircssisc and
\ .ctini-pmne r- -oners in an open dormitory, or failim* to 
supervise r.4i:h->eeuriiy prisonerx, should be subjeci to in- 
imKP .• relief be!i»re the first prisoner dies. Ct. Corits- 
Q’ nt s V. Jinu nt : \citU shtp. S42 F.2d 55b. 560-61 

i Cir.i. an dtniid. 4SK I S. 82.^ <1088) (finding 
deliberate ind-irerence with leeard to murder of mentally 
ili prisoner housed in iteneral population: oflicials h..d 
failed to folU>u ci»urt order requiring segregation and 
treatment of nu ntally ill p'-isoners).

Of course. a>me risks may be ‘•obvious” but so trivial 
that they do not support a constitutional claim I'f delib­
erate indifference. As a ihresho d matter, therefore, there 
nuM be- Si .me alleg.aions that ’he conduct of prison ofli- 
cials (cither b> omission or c; mmic.sion) “posels] an un- 
reaM>nahle risk of seri.'Us damage to . . . future health" 
and thus violates the objective ciMiiponeni of the Eiehth 
Amendment See He!lmi\ 113 S.Ct at 2481. That 
standard easilv met in this case by petitioner's allega­
tion that respomlents' decision to place her in the general 
population of a maximum security pri.sv.n predictablv led 
to her ass.tiilt and rape.

f in.illv. und.r Catron, when a defendant is on notice 
of an i>b\ toils ami unreasi.iuil.le risk of iiarrn. the defend­
ant must take those steps reasonably within his «rr her 
power to address the risk. It is precisely that failure to act
m the face of an obvious risk that petitioner has chal­
lenged in this case.

^*S(e discussi..n in Hdhng r. MrK nmu, ll.t > Pt *M7:> hi



H. The Canton Standard Is Consistent with the Eighth 
Amendment Mental Element Kequirement

As noted abt>vc. an Ilisjhlh Amendment violation in- 
\olvvs both an objective and subjective component The 
subkvtoe component of an Eighth Amendment prison 
onditjons claim requires proof of “some mental element" 
“H the part of the "inflictin- ollicer." This is beeau>e the 
uord -punishment" in the text of the Amendment itself 
implies a deliberate act or choice. IVihon v Snur 111 
S.Ci. at 2325.

The Ciinron standard meets this state of mind require­
ment. Indeed. Camon's rea.soninij concerning the "policy” 
requirement is parallel to Wilson's rea.soniniz regardin'* 
the word “punishment." " “

IMIunicipal liability under i< 1983 attaches where 
—and only where—a deliberate choice to follow a 
course of action is made from among various alfe-na- 
iives by city policymakers. Only uhcre „ tailure to 
tram rellects a "deliberate" or "conscious” ciioice by 
a municipality—a “policy” a.s defined bv our prior 
cases—can a city be liable for such a failure under 

1983.
489 E.S. at 389 (internal quotation marks and citations 
omitted). ' Thus, the essential element of deliberate 
choice is common to the reasoning of both Canton and 
H'if son.

— The < nnton majority recognized the ten.sion in finding that a 
munuipalitv s di.srogard of risk.s was deliberate:

Tho is.sue in a (.i.«e like thfy - ne . . . ,.^ whether [a: training 
program i.s adequate; and if it is not. the q .estion becomes 
whether such inadequate training ran justifiably be said to 
represent "city policy.” It may nrrm contrary to common smsr 
to a.s.vcr) that a municipality uill nctually hare a poUru of not 
faliny rcaaonahlc steps tn train Us cmployrrs.

I S. at nilO lempha.sis addetl). This apparent tension highlights 
that "deliberate indifference” is a legal term ..f art. (,/. Durku orth 
e. /•ruac.n. 7S0 F.2d G15. G52 <7th Cir. 1985;. ctrr. denioi, 479 
L.h. 810 (1986) ("‘deliberate indifference" is an "oxymoron”;.
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H iisofi ii>c!f acknow Ldj-vd ihis oTrcspondchcc. Im­
mediately alter its referenee to *'some form of intent.** 
the Court added. '\ f. Canton v. Harris. 489 U S. |at .^90 
n.lOJ. Ill S.C t at 2.^25. The eitation to the Canton 
footnote. qui)ted aK)\e at 15. uhieh refers to risks that 
are ”m> obvious that polieymaker^’ failure to act on them 
ean properly be eharaeteri/ed as deliberately indifferent. 
Thus, ll ihon itself supports the view that the Canton 
''tandau ei^nstitutev “some lorm of intent.*’ '

If ifsou. Ml referiine to “some form of intent.*’ uses 
mtent as a leeal term art eneompassine a ranee of 

m.ntal states. It divs >o consistently v ith the traditional 
understandine of “intent** in .American jurisprudence. De­
liberate indifference— also referred to as “conseioiis** in- 
d:fferePn.e—is treated as equivalent to “uiMfui.** “ wannm.” 
or reckless conduct It classiiied as a ‘’quasi-intent*’ 
standanl qualitatively different from ordinary lack of care 
“which is so far from a proper state of mind that it is 
treated in itiany lespeets*' as equivalent to actual intent 

do harm. Prosser & Keeton. T/w Law of Torts ^ 34 at 
212-13 (.*'th ed. 1984).'' The “usual meaninii’* of “will-

See nl.«> City »./ Sj>riu>jfi*U1, Ma.'i.x. r. Kihtic. ISO U.S. 2.">7. 2G8- 
69 (19^7 I <0’C..nn<.r, ,J.. dissentinjr i. .suj.'pe.«tine' that the tlelilierate 
indilTerence -t.-mdard iru-(.rp"rate.s a ^l•^Mlitive element that nepli- 
Ifence, even heijrhtened iiPfrlirrent-e, hicks:

[i II my view the “inadequiu’;*’’ of pfilice tra'ning may .serve 
a.< the basis for !i 198:J liability -mly where the failure to train 
amount-' to a reekle.s.s di.sre;rard for or deliberate indifferem e 
to the rights of jM-r.sotis within the city'.-j domain. The “caii.sa- 
♦loii requirement of i 19So is a matter iT .statutory interpreta­
tion rather than of common tort hiw. Analojry to traditional 
ti-rt principles, however, .shows th.-.l the law has bei-n willinc' 
to trace more distant cau.sation when there is a co^Miitive (om- 
ponent to th^- defendant’s fault than when the defendant’s con­
duct results from simple or heightened negligence. 

fCiUition mitted ».

^U’antnn di.stingui.shes its deliberate indifTerence .sUmdard from 
gross negligence. See 489 U.S. at :\XS n.8.
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till. wanlon, or “reckless” is fliai “the actor has in­
tentionally (J>»ne an act of an unreasonable character in 
disreearJ of a known or obvious rixk that was m. >;real 
as to luake it hielily probable that harm Wiiuld follow, 
and which thus is usiially accompanied by a conscious 
indifference to the consequences.” Conscious indifference 
or willfulness is established when a defendant “has pro­
ceeded in disregard of a high and c.xcessivc degree of 
ilaiiger. c.ihcr known to him or apparent to a reastmahlc 
pn^on in his poyition.' Id. at 213-14 (emphasis added): ' 
if. C union, q.sq L.S. at 3^^6 (OConiuir, .1.. concurring in 
part and dissenting in part) (when policymakers have 
actual or constructive notice that a particular omission is 
substantially certain to lead to constitutional violations, 
municipality has made a “deliberate choice”).

This \iew is also supported by Smith v. Wade. 461 
U S. 30 ( 1983), which in the context of a punitive dam­
ages instruction, canvassed the meaning of “wantonness” 
(a term the Court characterized as relatively free of 
ambiguity or confusion):

Wanton means reckless—without regard to the 
rights of others .... Wantonly means causelessly, 
without restraint, and in reckless disregard of the 
rights of others. Wantonne.ss is defined as a licen­
tious act of one man towards the person of another, 
without regard to his rights; it has also been defined 
as the conscious failure by one charged with a duty 
to e.xercise due care and diligence to present an

•’"This rr!ian(.-e t»n tort law is n<>t inconsi.stent with tho rourt'.s 
i‘.\pres.sed concern that the Constitution not become a “font «.f tort 
law.” Pa„l V. Dnrh. 421 U.S. 69.3. 701 < 1976'. The ('..urfs con.ern 
in Paul was that the intere.st a.s.serted b.v the plaintiff was simply 
not ».ne that the Con.stitution protects. Ry contrast, the riyht to 
personal .safety in prison is at the heart of the interest.^ prote. te<l 
bv the Kiyhth .Amemlment. See supra S I.A. The con. epts and 
definitions of tort law underlie much ..f constitutional adiiidi.ation. 
See. r.f,.. Monroe v. Pape, liC.r* U.S. 167. 187 (1961 . . liability under 
S 1983 is “a species of tort liability”).



iiijuTN aflcr iho di-ctn^TV of l!u peril, or under cir- 
iunisuiHii\ y.lu’ir he is tluir^ud wilh a kno\vhdi;e 
(It siu h pen!, and bcine ton^eious of ihe iiieviiable 
or probable ivnuIis of Mieh failure.

Id. at 40 n.S (emphasis adtied» (qinUinu 30 Anuriean 
tuuf InAnh IntMlopedui of l.aw 2-4 (2d ed. 1905)) 
(emphasis added*. I nder ihe f iehih Amendment, "\uin- 
ron " is the term ihat sums up file subjceli\e element of 
the claim. W'i’son. Ill S.( t. at 2.'2b. .Siriili sliows th.i! 
a formula’ion \ir:iuliy identic.i! t«» tiie CiUi/on stand.ird 
is part of the lone-settled .tnd ao^epted iintlerst.nuliim «'f 
“u.mion." Thus. C\m:>>ii\ delimiion of deliberate indii- 
fercnce is one i>\ the 'eiilp.ible states of mind“ that may 
.support a claim under the laehth .Amendment.

In short, deliberate iiidiirerence is a "culj^able state of 
mind." albe I less culpable 'han the ■very hieh sie*c of 
mind" required in loe of force cases. Wihnn. 1 1 I S.Ct. 
at 232b. It is precisely because deliberate indilference 
falls vithin the cateei>ry of ‘'intentioiial" states of mind 
that it vvas adopted in C u.iion to dlMingiiish acts that arc 
chargeable to municipalities as *'prdicy" from acts that 
are not so chargeable. Morerrver. it would be deeply 
anomalous if ’'deliberate indifference" had one nieanim: 
wilii respect ti> municipal liability and another wilh respect 
to Liehth Amendment challenees. •' No Supreme Court

In Collins r. City of Harl.cr Ihhjhts, Tex., 112 S.Ct. 1061, IOC,'I 
(lf*l*2', the ( iiurl iioleii the di.stinctinn betwe«‘n usinjf deliherale 
indiireivnce a.s tlie .sii(».st;intiv,. .standard for lial»iiity under the 
Eic'fith .Amendment an»t u.*-inc' the .standard for idenlifyinjr wbother 
a muni.ipality was eonstitutiomdly rtsp(,n.sihle fi.r act.s of it.s 
UKent.s. In Colhns. however, the purpose of drawing the distinction 
was not to .sue'jrest that there are two di.stiru t meanin^'.'i f'T the 
term '‘dilifK*rat» indilTerence.” Kather, the purpt-.se was to point 
out that .•j^con.Htitutional violation do(., ni.t, ari.se simply hwaii.se a 
munii ipality wa.s d ‘lil»eratel.v in.iifTerent; a municipality is only 
lial>le when the d.’.il.erate indilference leads to u violation of a con­
stitutional rijrht. In Col'.ns, no constitutional riyht was infringed. 
Id.
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case Ikis su^;:cslcd that the definition of "deliberate in- 
dilTeieiice applied in Canton does not apply to other 
loss of the term. Indeed, as set forth below, the Court’s 
Eiithth .Amendment decisions consistently support a{)i li- 
cation ot the Canton standard.

r. The Cnntim Standard .\ppropiiateIy Reflects the 
Purposes of the Eighth Amendment

In Wilson, this Court applied the same Eighth Amend­
ment stamlard to both iniunctive and damages acti«mN. 1 11 
S.C t^at 2324-23. It is likely, therefore, that the deliberate 
mditference standard adopted by the Court here uill also 
apply to injunctive actions, as well as all types of con­
ditions of confinement claims, incliuling those involving 
medical care, hi at 232h. Accordingly, the Eielith 
Amendment standard adopted in this case" can and should 
i.ike into account the fact that prisoners mu.st often rely 
on iniunctive relief to safeguard their well-being in insti­
tutional leuings.^" If the .standard is set too high, injunc­
tive relief wil! become unavailable and prisoners will be 
left without any meaningful remedy to secure their free­
dom from harm.

The C.7///0/? standard is the appropriate standard for 
determining whether injunctive relief to a class of pris-

^Tourt.*; h;ive rccofrnizcd the violent conditions to which pris- 
onrr.-< .ire .«ul)j.*ctc<f in the ab.sence of in.stitutional protection See 
f.n.. AVdwoiw r. Cnimty uf Stnn Diego, 9J2 F.2d MM .4.-, ff)th
(ir^lOOM (en hanc\ rert. denied, 112 .S.Ct. 972 ri992'; Morgnn 
r. Pi.artrf nf Coluuihin, 824 F.2d 1049. 1057-5.8 (D.r. fir. 19.^7)- 
h>slnr r. Kurh1,r. f.92 F. .Siipp. 1519. 1.500 r.S.D.N.Y. 1988) Inter 
VT,.reeding nffd. 902 F.2d 2 ^2d Cir. 1990) Inpholdin^r finding of 
ion.-»tjti.t,or.al violation and remedy) rwide.^ipread violence by ag- 
pre.s.<«ive irmiate.s ) ; LnMnrra v. Tumrr, 6fi2 F. .Supp. 047, fiG.t Vs II 
Ha. 1987.. nff'd {„ relevant jmrt, 995 F.2d 1520. M.-JS ,11th Cir 
i:*95. (widespread rape and a.s.saults by inmate.s on inmate.si; H-l't 
r. Sar.er, 809 F. .Supp. .802. 377 (E.D. Ark. 1970). aff d, 142 F.2d 
•inI (8th ('ir. 1971). Inter vrneeeding, Ilatto r. Finney, .J.37 T;..S. 
678 (1978 ) (niphtly .sexual a.s.s.nilts. fipht.s and .<»tabbiii,rs committ^ 
hs creci>er.s-’ and ‘•crawlers” apainst fellow inmate.s).
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oners is justified under the Eighth Amendment because, 
unlike the Seventh Circuit stuuJarJ, it guarantees that a 
federal court will ha\e the power to address a pattern of 
conduct:

In institutional level challenges to prison health 
care, systemic deficiencies can provide the basis for 
a finding of dehberate indifference. A series of inci­
dents closely related in time may disclose a pattern 
of conduct amounting tt> deliberate indifference.

i. hvans, 792 h.:d 1052. 105S-59 Mllh Cir. 
I9sr») (citation omitted). Tlie “series of incideni.s’ and 
‘paltein of conduct" ct)nstitute deliberate indifference be­
cause in such circumstances, just as in Canton, the pattern 
renders <'b\ious the need to take action without proof of 
actual knowledge on the part of pri.son oHicials. At the 
same time, the standard urged by petitioner will not ex­
pose prison administrators to inordinate liability for the 
simple reason that the Cnnff>n .standard itself requires “a 
high degree of fauh.” 489 Ik.S. at 396 (O'Connor, J.. 
concurring in part and dissenting in part).^’

Moreover, in addition to the protection directly pro­
vided by the Canton standard, existing doctrine already 
pro\idcs prison officials with significant protection against 
undue liability. For example, the “good faith" qualified 
immunity defense protects government employees from the 
threat of liability when they carry out their duties in 
accordance with a reasonable understanding of existing 
law, but nonetheless violate the constitutional rights of 
those with whom they deal. See. Harlow v. Fit:-

In McGill r. niirkmrth, the .Seventh Circuit arprueti that a 
“should have kiu-wn” .stanuard approaches “ab.solute liability” be- 
cau.sc staff ahvny« know that there is a ri.-^k of assault m prison. 
911 F.2d at r,48. However, the very larjre Udy of pri.suner a.s.sault 
cascr. decided under the *‘.>hould have known” f*'rmulation t.akes as 
it.s startinjr p'unt that “the state is imt obli>fod to in.'-iire an assault- 
free environment" and that it is only “the mirtm^nnahle threat ».f 
violence” that violates the Eiprhth Amendment. .SVr Monjuv r. Dis­
trict of CnUnuhin, H21 F.Cd at 10.‘>7 (emphasis added*.



Herald. 457 U.S. 800, 818 (1982) (government officials 
performing discretionary functions generally are shielded 
from liability for civil damage-^ insofar as their conduct 
does not violate clearly established statutory or constitu­
tional rights of which a reasonable person would have 
known).

Furthermore, beyond the general “good faith’* immunity 
defense to damages, corrections staff share with other 
mstituiional staff an additional good faith defense. In an 
action in which an individual plaintiff seeks damaces. the 
inability of a particular defendant to take effective action 
is a defense to liability;

In an action for damages against a professional in 
his individual capacity, however, the professional will 
iu»t be liable if he was unable to satisfy his normal 
protessional standards because of budgetary con­
straints: in such a situation, good-faith immunity 
would bar liability.

Yoirnnhcrg v. Romeo. 457 U.S. at 323 (citation omitted).^
In addition, other possible reasons for a standard higher 

than Canton are inapplicable. For example, courts are 
traditionally reluctant to second-guess prison olliciaLs’ han­
dling of urgent pri)blcms such as prison riots that require 
•'.split-second' decisions made hastily by adminisiiatois 
and officers acting without the benefit of hindsight 
U'hitley. 475 U.S. at 320, 322; Dudley v. Stuhhs- 489 
U.S. 1034, 1038-39 M989) (O’Connor, J., dissenting).^'

Similarly, this Court has given deference to the deei- 
smri^f pri.son officials where they make fonnal poliev

<= The .Seventh CirrfTit reasoned that the “should have known” 
standard would "allowf 1 plaintiffs to ta.x employees of the pri.son 
?>ystem with the effects of rircum.stjinces bevond their control ” 
Mrf.nil V. D,ickirorth. 914 F.2d at 349. Youiipberg demonstrate.^ 
why thi.s arjrument is erroneous.

« Whitlry explicitly applied a higher .standard under the Eighth 
Amendment to use of force ca.ses because of the need for greater 
deference to official discretion in this area.



decisions relying on their special expertise regarding prison 
security. See. c.g.. Pell v. Procunier. 417 U.S. SI7. 824 
(1974*) (media challenge to restrictions on prisoner 

interviews).
This case, howe^er. involves neither a prison riot, with 

its need for split-second deci-^ions. nor a policy judgment, 
with its suggestion of reasoned deliberation. To the con- 
trur>'. the claim of petitioner and others in her position is 
that the respondents failed to exercise their judgment and 
expertise, and that petitioner was injured as a result. 
When a constitutional challenge arises from the failure 
of prisoner oflieials to execute their duties, heightened 

deference is not required.
For these reasons, the standard petitioner proposes ap­

propriately balances the allirmative duty to protect the 
lives and health of prisoners. Anything else woula render 

that duty a chimera.

D. The Criminal Recklessness «^tandard Adopted 
Below Conflicts With the Purposes of the Kighth 
Amendment

In contrast to Canton, the Seventh Circuit standard of 
criminal recklessness or actual knowledge would inappro­
priately shield prison oflieials from responsibility in a 
variety of circumstances. It would immunize prison ofli- 
cials* failure to adopt a procedure for identification of 
prisoners with tuberculosis if it is toun<l that they did not 
actually know that such a failure would lead to harm in 
a particular case, notwithstanding that the risk of harm is 
obvious. Similarly, it would immunize prison officials’ 
failure to adopt any fire-safety measures, if it is found that 
they did not actually know' of the unreasonable risk of fire 
in a particular case. It would also immunize prison c>ffi- 
cials’ decision to house a young, slight, first-time offender 
in a general population cell with a prisoner with a history 
of predatory sexual crimes apinst cellmates. h)ng as it 
is found that the officials did not auually know of the



threat of assault in that case. Cf. Redman v. Cniintv of 
San Dic’̂n, 942 F.2d 14.15 f9th Cir. 1991) (cn banc). 
cert, denied, 112 S.Ct. 972 (1992).

Precisely because the same standard will apply to both 
damages and injunetive claims, the Seventh Circuit stand­
ard would allow prison otiicials to wait until prisoners 
ha\e actually contracted tuberculosis, or until fires have 
broken out. or until a vulnerable prisoner at obvious risk 
is actually attacked or tells prison officials that he has 
been threatened, before they could be retiuired to take 
any action. In each of these examples, the risk is so great 
as to be obvious yet the Seventh Circuit standard would 
not authorize damages or injunctive relief unless prisim 
olliciab actually knew of the ri.sk.

Far from simply immunizing the inadvertent or negli­
gent actions of j)rison ollicials. the Seventh Circuit stand­
ard encourages prison officials to take refuge in the zone 
between “ignorance of ob\ious risk.s" and “actual knowl­
edge of risks.” Adoption of a standard that -reaies such 
a refuge rewards inattention by prison officials to prisoner 
safety.^' This is particularly inappropriate in an environ­
ment where prison rules and operations deprive prisoners 
of the capacity to make their own decisions regarding 
personal safety, see supra ^ f.A. Under such circuim 
stances. this Court should not adopt a standard that 
discourages pri.son officials from recognizing risks of 
harm.^^

** PelUicTUT rorojniizes th.'it some cases ad..ptinff a criminal reck- 
Ic.s.sne.'^.s .sUindard indicate that an “ostrich-like” failure to aciiuire 
knowlcdjre i.'< to he treated a.s the ecjuivalent of actual knowledge. 
See. e 3.. .McGill r. Dackiorth, 941 F.2d 341, .3.’)1 <7th Tir. 1991 i. 
cert. diUtcd, 112 S.Ct. 126.5 (1992i. Rut proof that pri.'^on otlici:d.« 
deliberately avoided kn«)wledge will be extraordinarily diflicult. A 
requirement of such pr«K)f c«>uld prevent federal court.s from intcr- 
vetiiriK in injunctive actions where failure to intervene will entail 
massive human .sufTering, as iii the tuberculosi.s example.

^^‘This is not to sugge.st that the standard impo.ses liability for 
negligent inattention. Neither the Cctifon standard nor the crimina! 
standard impoaca such liability. In light of this, the Court should
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III. PRIOR DECISIONS OF THIS ( OURT, AND THE 
CHEAT MAJORITY OF THE OPINIONS OF THE 
COURTS OF APPEALS. SUPPORT APPLICATION 
OF THE r.4AmV DELIDERATE INDIFFERENCE 
STANDARD

A. This Court’s EiKhth Amendment Cases Support
Application of the (’anion Standard

1. Estelle V. Gamble

The Court first applied the deliberate indilTerence stand­
ard to Eighth Amendment jurisprudence in lisicUc v. 
Gamble. 429 U.S. 97 (1976). holding that deliberate 
indillerence to serious medical needs of a prisi>ner vio­
lates the Eighth Amendment. Estelle did not directly 
define “deliberate indilTerenee.” other than by stating that 
it is niore than negligence."' Rather. Estelle relied on and 
endorsed the standard adopted b> a number lower court 
decisions:

The Courts of Appeals are in essential agreement 
with this standard |for deliberate indifference 1. All 
agree that mere allegations of malpractice do not 
state a claim, and, while their terminology regarding 
what is suflicient varies, their results are n»u incon­
sistent with the standard of deliberate indifference.

Id. at 106 n. 14.

The Court then cited cases from the lower courts, 
starting with l\r.;e v. .Sluirpe, 487 F.2d .>67 ( 1st Cir. 
1973). That case held that a denial of medical care to 
a pristiner is actiojiabE only if the c<'mp!ainl alleges either

reject the criminal .standard becau.se, unlike the Cnuton .standard, 
the criminal .standard actively t'i.^vi.ura<n a viirilance.

Petitioner doe.s n«>t arpiie that merely nefrlijrent failure to pr-- 
tect violate.s the Constitution, hi.s Court ha.s already held that such 
ncKliJiTfciice does nc»t violate the Due Pro«,e.s.s Clau.se. iJar.itsi.n c. 
Cann< n, 171 U.S. 314 (1080/. Wll.fi-n r. St itir reniovc<l any doubt 
that the same rule applies under the Eighth Amendment. Ill .S.Ct.
2:121.
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an intent to harm the prisoner or “an injury or illness so 
severe or obvious as to require medical attention.” Id 
at 569 (emphasis added). Thus, the case endorsed what 
would now be considered the Canton standard. The 
Estelle Court also cited a footnote from Newman v. Ala­
bama, 503 F.2d 1320. 1330 n.l4 (5th Cir. 1974), cert, 
denieil, 421 U.S. 94S (1975), in which the Newman 
court indicated that an Eighth Amendment violation re­
garding prison medical care requires “evidence of ram­
pant and not isolated deficiencies . . . due to callous 
indifference.” The court did not indicate that actual 
knowledge was required to establish “callous indifference." 
The court's reference to rampant or systemic"' medical 
deficiencies is consistent with Canton, which, as noted, 
held that deliberate indifference can be shown when em­
ployees “so often violate constitutional rights” that the 
need for action is “obvious.” Canton. 489 U.S. at 390 
n.lO.

The Estelle Court also cited We.stlake v. Lucas, 537 
F.2d 857, 860 (6th Cir. 1976), which held as follows;

A pri.soncr states a proper cau.se of action when 
he alleges that prison authorities have denied rea.son- 
able requests for medical treatment in the face of an 
obvious need for such attention where the inmate is 
thereby e.\po>ed to undue suffering or the threat of 
tangible residual injury.

(Footnote omitted) (emphasis added).
Finally, the Estelle Court cited Dewell v. Lawson, 489 

F.2d 877, 881-82 (10th Cir. 1974), in which the plaintiff 
brought an Eighth Amendment action alleging that the 
sheriff had failed to establish proper procedures and to 
train personnel, with the result that the diabetic plaintiff 
suffered brain damage following arrest. The.se facts are 
quite similar to the facts in Canton it.self; nothing in the 
Dewell facts suggests that the .sheriff knew of the plain-

See also Sewman, .*503 F.2d at 1331-32.

i
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lilV's panicular circunisianccs aaJ consciously failed to 
take action in that particular ca'>e. Rather, as in Ctwinn. 
plaintilFs claim suyyested indilieience lo the dancer cre­
ated to a cl.tss oi persons that defendants should have 
known W(uild inexitably be at risk.

Thus. Iwfcllc, in ad('ptinc the deliberate indill'erence 
standard, relied on an established understanding in the 
K>\\er courts '' that is substantially identical to the stand­
ard later articulated in Cnnion and is also consistent with 
the abi>\e-descrii'eil tint law understanding of the terms 
‘*willlul." “wanton." and "reckless." and the concept of 
"conscit^us indill’erence." See sni'ia ^ ll.B. This under­
standing. and these cases, cannot be reconciled with the 
"actual kiu)wledge" standard applied by the Seventh 
Circuit.

2. Whit leu »*• Albers

In Whitley v. Alhers, 475 L’.S. 312 ( lOSb). this Court 
held that, in all cases that involve conduct not purport­
ing to be punishment, the camducl must be "wantvm" in 
order to violate the Inghth Amendment, f urthermore, 
whether conduct is wanton must be determined "with due 
regard h>r dilTeretiees in the kind (4’ conduct against which 
an r.ighth Amendment «'biection is lodged." /</. at 320.

The Court went on ti) hold that the "deliberate indif­
ference" standard applicable to Eighth Amendment claims 
of failure to attend to seriinis medical needs, set forth in 
Kstelle. does not apply to prison use of force claims. 
Rather, in use of force cases, the issue is "whether force 
was applied in a gjunl faith elfort tt) maintain or restore 
discipline or maliciously and sadistically for the very pur­
pose causing harm." Whitley, 475 L'.S. at 320-21
(citing yf»/n/v,^n v. (Jliek, 4SI f-.2d I02S. 1033 (2d Cir.). 
eerl. denied siih nom. John v. Johnson, 414 U.S. 1033 
(1073)).

■‘"Tin; ntliiT ca.se.s cited in note M of Katclb are at lea.st ton.si.«t- 
ent witli the ((Oiton standard.
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Significantly, in explaining* what the “maliciouslv and 
vKlislically” siandaid ot U hithy incanl. the Conn cited 
Dmk^unth V. rnmnn. 7S0 I-.:d 643. 632 (7th Cir 
I^S3). errr. denieJ, 479 U.S. SI6 ( 19S6). which adopted 
me eriininal recklessness standard at issue in this case 
n/;/(/ry. 473 U.S. at 321. This citation highlights the 
met that Me standard for use (T force adopted in WhitJc\ 
hlurs sigMfieantly with the criminal recklessness standard 
adopted below.'" The Whitley Court stated that applica­
tion of the use of force standard includes a determinatiim 
of whether the u.se ol force . . . evinced such wantnnness 
with respect to the unjustified inlliction of harm as is 
tantmuoimt to a knowing nillinitness that it occur." 475 
US. at 321 (emphasis added). When one acts with 
rranren s actual knowleth^c of the risk of harm, one also
acts vvith Whitley's “knowing willingness that I the harm] 
occur. '

Accordingly, in order to preserve the Whitlev distinc­
tion between the higher standaid applicable to u‘^e of 
force cases on the one hand, and failure t.) protect and 
other cimditions of confinement cases on the ^Mher this 
Court should reject the Seventh Circuit deliberate indif­
ference standard. ”

McGill r. I)urk,r,.rth, 9 J4 F.2d 311. 318 <7th Cir. lOfU ) 
ort. Unncft, 112 .S.Ct. 12im <1111)2', the n.urt that adionji
taken hrrai,.<r „f tm* likely h.iim are done with delilierate imliffer- 
ence. wherea.s thn.se taken in .y,itc of the harm are tint. This ihar- 
aelerizalinn nf the irimin.-il rtvkie.s.snes.s .standanl is cntirciv india- 
tinffiushable from the use nf fnree .standard adopted in Vliiflcu 
One .-u;t.s hnau..c nf the likelihood of harm when one act.s nut of 
a motivation to brintr about the Iiarm. and the action is therefore

harm. H Intlcy. 475 U.S. at 320-21.

■•'The stand.ird iirjred by petitioner is onn.sistent with the dissent 
from denial of certiorari in /)n>lh,, .SVabb.y. 489 U.S. 10.31 nOS9) 
(OTonnor. J.). In that case, the plaintifT. a prisoner, was beaten 
•severely by a proiip of pri.soners. Staff did not intervene, claiming 
mat under the particular circumstances of the ca.se thev c<add not 
interfere because of the po.ssibility that to do so would allow the
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3. Wilson V. Seiler

Wilson V. Seiler. 1 11 S.Cl. 2321 ( 1991 ). held that the 
deliherale indill'erenee standard applies to all Eighth 
/\mendincnl prison conditions of confinement claims, hi. 
at 2326-27. Moiet>vcr. the Court specifically held that 
Eightii Amendment claims involving a failure to protect 
the prisoner are not subject to the higher standard ap­
plicable to use of force cases and are judged under the 
same deliberate indilference standard as medical claims;

(WJc see no significant distinction between claims 
alleging inadequate medical care and those alleging 
inadequate “conditions of confinement.*’ Indeed, the 
medical care a prisoner receives is just as much a 
“condition** of his confinement as the food he is 
fed. tile clothes he is issued, the temperature he is 
subjected to in his cell, ami the protection he is 
a I lorded against other inmates. ... Thus ... it is 
appropriate to apply the deliberate indifTerence stand­
ard articulated in Estelle.

Id. (emphasis added) (quotation marks and citations 
omitted).

In this connection, it is important to note that Wilson 
did not itself define the deliberate indifference standard: 
rather, it explicitly adopted the deliberate indifTerence 
standard articulated in Estelle. 1 1 1 S.Ct. at 2327. As

prisoners pursuinp the plaintiff to gain accc.ss to the pri.son arsenal 
ami siiperintendenf.s (.ffiee. Id. at 1031-3.O. Justice O’Connor dis­
sented on the ground that the ca.se should have been governed by 
the Whitley malice .standard rather than the deliberate indifference 
standard applied by the lower court because the situation, like 
Whitley, involved the necessity of a split-.second decision; indeed, 
the situation in Dudley was “arguably more dangemus” than the 
disturbance in Whitley. Id. at 1038.

Dudley invrjved the que.stion of the appropriate place to draw 
the line between u.se of f<»rce and failure to protect claims. This 
case, which does n»*t involve any allegations of u.se of force by 
pris4>n officials, is obviously appropriately placed in the “failure to 
protect" category.



shown in III.A.l. ubovc. F.sicUc in turn relied on ease 
law consistent with the Canton standard rather than the 
Seventh Circuit standard.

In addition. Wilson. 11 1 S.Ct. at 2.^27. cited with ap­
proval lower court authority consistent with Canton. The 
Court cited Cortcs-Qinnones \\ Jinwncr-Xcnlr^liip. 842 
F.2d 556, 560 (1st Cir.). cert. iknied. 488 U.S. 82.1 
(1988). a prisoner assault case in which the c^'uit upheld 
a jury instruction that the defendants' failure to act could 
constitute deliherale inditference “in the sense that the 
ollicial had knowledge of or should have known of a 
pervasive risk of harm to inmates." (Emphasis added). 
The Court also cited M(n-^an v. District of Columbia, 824 
F.2d 1049. 1057-58 (D.C. Cir. 1987). also a prisoner 
assault case, in which liability was upheld based on an 
“obvious unreasonable risk of violent harm . . . which is 
known to be present or should have been known.” ■'

The Wilson Court also cited with :.ppre.\al cases “rou­
tinely appllyingl the ‘deliberate indifference' rec|iiiremem 
to claims of prisonwide deprivation of medical treatment."
1 1 I S.Ct. at 2.f24 n.l (citinc Toussaint v. McCarthy, 801 
F.2d 1080. 1111-1.1 (9th Cir. 1986). cert, denied. 481 
U.S. 1069 (1987): French v. Owens. Ill F.2d 12.50. 
1254-55 (7th Cir. 1085). cert, denied. 479 U.S. 817 
(1986)). Such cases hold that deliberate indiffeience 
may be established by showing “‘repeated examples of 
negligent acts which discIo.se a pattern of conduct by the 
prison medical staff or by showing ‘systematic or groNS 
deficiencies in staffing, facilities, cciuipment or proce­
dures.'" French \\ Owens, 111 F.2d at 1254 (quoting

Cnrfcs-Quinnne.<t and Morgan are two of the five ca.se.s cited in 
WiLson to illu.strate the deliberate indifference .standard. The other 
three do n*.t discu.s.s the definition of deliberate indifference. .See 
Lopez ?•. Robinson, 914 F.2d 486, 492 Mth Cir. 1990); Girrns v. 
Jones. 900 F.2d 1229, 1234 fSth Cir. 1990); LaFniU v. Smith. 834 
F.2d 389, 391 (4th Cir. 1987). All five cases are consi.stent with the 
Canton .standard. Significantly, not a single one of the five ca.se.s 
applied a criminal recklcssne.ss .standard.
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Ramos V. Lamm. 63‘) F.2d 559. 575 (lOilj Cir. 1980). 
rcrt. denied. 451) U.S. 1041 ( 1981 )) They do not ad­
dress the actual kno\\Kdee s i prison ollieials; rather, they 
addres'- t!'.^ v\idespread «»! systemic character ol objective 
conditions, which can make the isk of harm "obvious.” 
Canton. 480 U.S. at 390. or can constitute “facts avail­
able to city policymakers |ihat] put them on actual or 
nmstrnetive notice” of the risk of constitutional violaticm. 
Id. at 39<) lOC<>nnor. J.. concur:ing in part and di.ssent- 
ing in part) ' emphasis added ).

Moreover. H'ihon does not provide support for the 
Seventh Circuit standard. In reaching its decision to 
apply a criminal recklessness standard. MeGill v. Duek- 
worih. 944 F.2d 344. 348 (7lh C ir. 1991). eert. dented. 
112 S.C t. 1205 (I992>. relied on the Wilson Court s 
reterence to Dm kw onh v, Fran-cn. 780 F.2d 645 t7t!i 
Cir. 1985). eert. denied. 479 U.S. 816 (1986). which 
had adopted a criminal recklessness standard. However, 
Wilson's reference to Franren pertained to the general 
principle that the word “punishniLnl" involves "some men­
tal element.” I 1 I S.Cl. at 2325. The reference appea-e<l 
in Sectior. I of the opinion, which addressed whether a 
"state t>f mind” r ciuirement was even applicable to the 
case. See id. at 2323-26. The reference did not relate 
to the eontent of that mental element, an issue which was 
discussed in Section II of the Wilson opinion without any 
mention of Franren. See id. at 2326-27. As the Wilson 
opinion did not even specify what standard Franren 
adopted, it can hardly be interpreted to suggest agreement 
with that standard.

1. Helling v. McKinney

The central question in HeUinti v. MeKinney, 113 
S.Ct. 2475 fl993). was whether the Eighth Amendment 
encompasses threats of possible future harm to a prison­
er’s health, a question the Court answered in the alTirma- 
tive. Id. at 2480. Indeed, the holding of llcllim; is that 
possible—but not certain—risks of harm to groups of



prisoners arc actionable under the Eighth Amendment. 
For e.Kample. prison oilicials cannot expose prisoners as 
a group to an unreasonable risk of contagious disease o> 
unsafe water without violating the Eighth Amendment. 
See id.

Phis portion of the Helling opinion v/as directed at the 
(Objective component of the Eighth Amendment—whether 
the challenged conditions were objectively deficient 
enough to deprive the prisoner of reasonable health or 
safety; it was not directed at the subjective state of mind 
component of deliberate indifTerencc. However, if de­
liberate indifference requires that pnson officials possess 
“actual knowledge of impending harm easily prevent­
able” before they have any responsibility to act. none 
of the dirx'ussion in Helling has any practical relevance. 
Under the Seventh Circuit’s standard, proof of an unrea­
sonable risk t)f future harm to the health or safety of a 
group of prisoners could never be deliberate indifference. 
By definition, such harm would not be “impending” and 
prison officials would not have actual knowledge that 
harm necessarily would come to any of the prisoners, 
much less a specific prisoner.'-' Thus, if the Seventh Cir­
cuit standard for deliberate indifference is correct, it was 
pointless for the Court to discuss the objective component 
in Helling, because the prisoner would always lose on the 
subjective component. For that reavon. *e\en thoudi 
Helling does not deal directly with the state mind 
ctimponent of Eighth Amendment claims, its analysis is 
consistent with the Canton definition of deliberate indif­
ference. but not with the standard adopted in the Seventh 
Circuit.

^•McGill V. Duckworth. 911 F.2d 311, 318 (7th Cir. 1991), rrrt 
denied, 112 S.Ct. 1265 (1992) (quoting Duckworth v. Frauzen. 780 
F.2d 6-15, 653 (7th Cir. 1985), cert, denied, -179 U.S. 816 (19S6) ).

” In addition, .such harm may not be “easily preventable.” To 
u.se one of Hellinf/’s e.xample.s, ensuring a potable water supply 
might entail some difficulty nr e.xpense. Surely, prisoners may not 
be required to drink contaminated wa' r for that reason. 113 S Ct 
at 2480.
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li. The Majority of I»wer Court ( ases Has Applied a 

iormulation of Deliberate Indiflference that Is Con­
sistent with Canton

Somclliin^ akin to the standard urged by petitioner has 
been adopted in llte majority of cireuils that have ex­
pressly addressed the issue of what standard applies to 
liighth Amendment failure to protect claims. See, 
Youn:^ V. Quinlan, 960 F.2d 351, 361 (3d Cir. 1992) 
('•knew or should have known of a suliieiently serious 
danger"); Redman v. County of San Die^o, 942 F.2d 
1435, 1443 (9ih Cir. 1991 ) ,'en banc), cert, denied, 112 
S.Ct. 972 (1992) (knew or should have known of risk); 
lierry v. City of Musko;.>ee, 90C F.2d 1489, 1496 (10th 
Cir. 1990) (deliberate indifference occurs when conduct 
or policy "disregards a known or obvious risk that is very 
likely to result in the violation of a prisoner's constitu­
tional rights"); Moryan \\ District of Columbia, 824 F'>d 
1049. 1058 (D.C. Cir. 1987) ("knew or should have 
known" of "obvious unreasonable risk"); Martin v. White 
742 F.2d 469, 474 (8th Cir. 1984) (reckless disregard 
shown b) existence of pervasive risk of harm and failure 
by prison oHicials to reasi»nably respt^nd to risk); Stewart 
V. Love, 696 F.2d 43 '6th C ir. 1982); Wade v. Haxnes 
663 F.2d 778. 786 (8th Cir. 1981 ). aff'd sub nom. Smith 
V. Wade. 461 U.S. 30 (1983) (knew or should have 
known that attack highly foreseeable); Ramos v. Lamm. 
639 F-.2d 559. 572 (lOih Cir. 1980). cert, denied. 450
U. S. 1041 (1981) (prisoner has riglit to reasonable pro­
tection and need not wait until actual assault before ob­
taining relief).'"

®^The .same i.s true nf recent medical care ca.ses. Sre, e.o., DeGidio
V. P,ma, D20 F.2d 525. .5.‘(2 I8th Cir. 1990) (liability can be ba.scd 
on a known or obviou.s ri.sk”); MiUicr v. Jie„rn, 89G F.2d 818 851- 
52 (4th Cir. 1990) (“A defendant arts reckle.ssly by di.sreKardinjr 
a substantial ri.sk of danger that is either known to the defendant 
or which would be apparent to a rea.sonable person in the defend­
ants position”) : Greason c. Kimp, 891 F.2d 829, 8.19-40 Hlth Cir 
1990) (warden who knew or should have known about inad«iuate 
psychiatric Htr.mvg could be held liable for consequences)



Thc;,c cases have fashioned a standard similar to ihat 
urged by petitioner. For example, in Yoiau’ v. Quinlan
960 F.2d 351, 361 (3d Cir. 1992), the court described 
the standard as follows:

“should have known” [djoes not refer to a failure to 
note a risk that would be perceived with the use of 
ordinary prudence. It connotes somethinq more than 
a negligent failure to appreciate the risk 7. ., thoueh 
something less than subjective appreciation of that 
risk. The strong likelihood of [harml must be so 
t)bvious that a lay person would easily recognize the 
necessity for preventative action; the risk of . . . 
injury must be not only great, but also suiriciemly 
apparent that a lay custodian’s failure to appreciate 
It evidences an absence of any concern for the wel­
fare of his or her charges.

(Internal quotation marks and citation omittedj.

The cases adopting a criminal recklessness standard for 
failure to protect cases are primarily from the Seventh 
Ciicuit. See McGill, 944 F.2d at 348, and cases cited 
therein; see also Riiefly v. Landon, 825 F.2d 792 (4th 
Cir. LaMarea v. Turner, 995 F.2d 1526 (11th
Cir. 1993). Even these courts have displayed some un­
easiness with the reach of the criminal standard by in­
dicating that, in some circumstances, prison oflicials’ 
knt)wledge of a risk of harm can be inferred. For example, 
in Goka v. Bobbin, 862 F.2d 646, 651 (7th Cir. 1988)’ 
the court stated that the risk of violence must be known 
to the defendants, but also stated that “(t]o establish an 
Eighth Amendment violation, Goka must show' that the 
defendants either had actual knowledge of the threat to 
his safety or that the risk of violence was so substantial or 
pervasive that the defendants’ knowledge could he in- 
ferredr (Emphasis added). Similarly, in LaMarca, 995 
F.2d at 1536-37, the court indicated that when the evi­
dence paint[s] ... a picture that would be apparent to 
any knowledgeable observer. . . . [a]n inference can be
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(Inmir that the tlcfcndant knew of the risk of harm. 
(Lmphasis added;.

Furthermore, in those circuits in which >onic eases have 
adopted the criminal recklessness standard, other eases 
have adopted a standard similar to that iiri^ed by peti­
tioner. See. C..C.. Mii'ticr v. liann, sy6 F.2d S48. 851 (4th 
Cir. 1990) (medical care case); Wahh v. Brewer. 733 
F.2d 473. 476 (7th Cir. 1984) ( Fiulilh Amendment vio­
lated where assaults are pervasive or where plaintifT be- 
iones to identifiable crt)up of pn>oners for whom risk of 
assault was serivus problem of substantial dimensions);

V. Laiirenf, 774 F.2d 168. 172 (7th Cir. 1985), 
cert, denied. 475 U.S. 1085 (1986) (should have realized 
stroni! likelilKHKl of attack); .\feriwefher v. Faidknrr, 821 
F.2d 408. 417 (7th Cir.'. cm. denied. 484 U.S. 935 
(1987) (risk of assault based on plainiiirs transsexuality 
sulliciently .serious to require defendants to take proicc- 
live ineaMircN); Greason v. Kemp. 891 F.2d 829, 839- 
40 M Illi Cir. 1990) (medical caire case).

IV. THIS ( ASE SIIOl LD liE RE.MAXDED TO (ilVE 
PETITIONER AN <M*I*OKTL NITY TO SHOW TH.\T, 
HASEI) ON THE RESPONDENTS’ KNOWLEDGE 
OP HER TRANSSEXUAL ST.VTUS, HER PLACE­
MENT IN GENERAL POPULATION IN A HIGH 
SECURITY FACILITY POSED AN OIIVIOUS AND 
UNREASONAHLE RISK

To petitioner’s knowled^te. no prison ofiicial in this 
country has ever lorced a lemale prisoner to be confined 
in general population in a violent, oiherw'i'^e all-male, 
high security facility. Petitioner believes that such a trans­
fer W'ould never be made, because it is so obvious that 
such a transfer would expose the female prisoner to such 
a high likelihood of harm. Indeed, in Doihard Rowlin- 
son, 433 U.S. 321, 336-37 (1977), the Court held that

In the Seventh Circuit, tlie earlier line of ca.ses which adopted 
a standard similar to that urjred by petitioner were overruled in 
A/cG»7/. 944 F.2d at Md.



bciny male was a bona fide occupational qualification for 
serving as a guard in an Alabama maximum security 
peniteniiary precisely because of the risk of assault that 
would face women guards;

There is a basis in fact for expecting that sex (of­
fenders who have criminally assaulted women in 
the past would be moved to do so again if access 
to women were established within the prison.

¥

The likelihood that inmates would a.ssault a woman 
because she was a woman would pose a real threat 
not only to the victim of the assault but also to the 
basic cimtrol of the penitentiary and protection of its 
inmates and the other security personnel.

Id. at ,T35-.^6.

The question therefore is whether the petitioner, whose 
appearance and demeanor are female, should be given an 
opportunity to demonstrate that it obviously exposed her 
t»» an unreasonable, indeed extraordinary, risk of sexual 
assault to place her in general population in a peniten­
tiary that she alleged was known to be vuMent:

A I transsexual prisoner] poses particularly serious 
m.magement problems for prison ollicials. Given her 
transsexual identity and unique physical characteris­
tics. her being housed w ith male inmates in a general 
population cell would undoubtedly create, in the 
words ot the district court, “a volatile and explosive 
situation." Under such circumstances, it is unlikely 
that prison ollicials would be able to protect her 
from the violence, sexual assault, and harassment 
about which she complains.

Meriwether v. Faulkner. 821 F.2d 40S. 417 f7th Cir. 
10X7), cert, denied. 484 U.S. 035 (19X7) (citation 
omitted).

Petitioner alleged that all of the respondents knew her 
life would be endangered if .she were transferred to Terre
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Haute. Willi one exception,the respondents denied that 
allegation. However, as noted in the Statement of the 
Case, another federal court. rc/\7/i,i» on a tlcclamtion of 
respondent Edwards in that case concluded as follows:

Clearly, placing plaintifT. a twenty-one year old 
transsexual, into the general population at Lewis- 
burg, a Level Five security institution, could pose a 
significant threat to internal security in general and 
to plaintifT in particular.

Farmer v. Carlson, 685 F. Supp. 1335, 1342 (M.D. Pa. 
1988).

Petitioner requests a remand to attempt to prove that 
what was clear to the federal court in Farmer v. Carlson 
prior to her assault at Terre Haute should have been 
“obvious’ to the respondents: forcing a transsexual into 
general population at a high .security, allegedly violent, 
all-male institution subjected her to an unreasonable risk 
of assault. Indeed, it is hard to imagine a circumstance 
in which the risk of sexual assault would be more obvious.

As noted in the Statement of the Case, with the argu­
able exceptions of respondents Edwards and Kurz>dlo, 
none oi the respondents submitted any evidence address­
ing whether or not they should have known of an unrea­
sonable risk to petitioner. Respondent Edwards claimed 
to have no reason to beliexc that there was a threat to

Mr. Brennan, the warden at FCI-Oxford. in his detlaration filed 
in .support of summar>* jndsrment. did not deny that he knew peti­
tioner was lik' !y t*> be a.ssaultcd at Terre Haute; he simply denied 
any personal involvement “other than sifyninp the tran.sfer order.” 
J.A. at 13 5. Given that the gravamen of petitioner’s complaint
was that the tran.sfer exposed her to .sexual as.sault, respondent 
Brennan’s declaration cannot support summarj' judgment, even 
under the highly restrictive Seventh Circuit stand.'ud. For that 
reason, under whatever standard this Court adopts, this case must 
be remanded for trial regarding re.spondent Brennan.

Edwards, the warden at USP-Lewisburg at the time, dr>es not 
deny knowing that Farmer was placed in general population at 
Terre Haute. See Edwards Declaration, J.A. at 93.



petitioner in general population at USP-Tcrrc Haute, yet 
he had previously claimed that there was a risk of harm 
to petitioner in general population at Lewisburg. another 
high security facility. Respondent Kurzydio knew of peti- 
tiemer's transse.xual status and there was evidence in the 
record, including the decision in Farmer v. Carlson, 685 
F. Supp. 1335 (M.D. Pa. 1988), suggesting that he 
should have known that placing her in general population 
at Terre Haute posed an unreasonable risk. Accordingly, 
tiicre was a material dispute of fact regarding whether 
these two respondents should have known of the risk 
facing petitioner. Whether the other respondents should 
ha\e known of the risk also remains to be determined by 
the trier of fact.

Moreover, petitioner opposed summary judgment indi­
cating that she was attempting to obtain documents in 
discovery that would show that respondents knew that 
USP-Terre Haute was a violent institution with a history 
of sexual assaults, and that each respondent acted with 
“reckless disregard” to petitioners safety. Discovery dem­
onstrating that USP-Terre Haute was a violent institution 
with a pattern of sexual a.ssaults could be highly relevant 
to shoving that resp^indents should haw known that peti­
tioner, with specific characteristics that placed her at 
enortmuisly increased risk for rape, should not have been 
transferred to general population at USP-Terre Haute. 
For these rea.sons, petitioner urges the Court to remand 
to the district court to allow discovery to proceed.’'

Even if thi.s Court uphold.s the Seventh Circuit ‘‘nctu.nl knowl­
edge” .standard, thi.s ca.se should be remanded. The di.strict court 
held, and the Seventh Circuit .summarily anirmed, that petitioner 
could not with.stand summary judgment because respondents 
.stated in aflidavits that they did not know that petitioner was at 
risk of harm. However, petitioner alleged, and the facts indicated, 
that respondent.s <Ud know that petitioner would be in danger. See 
Kujn-n Statement of the Ca.se at 7-8. Their statements other- 
wi.se are not di.spositive. Even under a criminal reckle.ssno.ss stand­
ard. “a defendant will rarely admit an awarene.ss and con.scious 
disregard of a risk |sol the trier of fact must examine objectiv *



CONCLUSION

For the abi)vc reasons, petitioner urges this Court to 
reverse the decision of the court of appeals allirming the 
grant of summary judgment to the respondents, and to 
remand to the district court for trial.

Re«:pectfully submitted.
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criteria,*’ Redman r. Cnnniy of Fan Dirfio, 912 F.2d M3.">, M.'.O 
(9th Cir. 1991» fen banc), cert, denied, 112 ,S.Ct. 972 (1992^ 
(Thompson, J., and Alarcon, J.. di.s.scntinfr) feitinjr Pro.saer and 
Keeton, The Lair of Torts 213 foth ed. 1981) ). “This requires an 
analysi.s of the .surroundinR cin-umstances, which include the con­
text in which the defendant choose.s .a course of action and the 
obviousness of the risk resultinR from the defendant’s conduct.” 
Id. Under the circum.stances of this case, all factors indicate that, 
at a minimum, the issue of re.spondent.s’ knrmledpre of the ri.sk was 
disputed and the di.strict court’s entry of summary judgment was 
therefore erroneous.
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