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REPLY BRIEF OF PETITIONER

I. THE LACK OF DISAGREEMENT BETR’EEN THE 
PARTIES ON SEVERAL ISSl'ES CONSIDERABLY 
NARROWS THE ISSCE PRESENTED IN THIS
( ASE

Thj rL-spt’ndjnts* brief makes several implicit and ex­
plicit eonee^vion's that siib‘*lantial1y narrow the issue pre­
sented in thi** ease:

( 1 ) The most important concession, which respondents 
acknowledge may require remand in this case (Respond­
ents* Bnef at 10. 29). is that the Seventh Circuit applied 
an unduly restrictive standard of “deliberate indifference.’* 
The Seventh Circuit criminal recklessness standard pro­
vides that “punishment implies at a minimum aefua! 
knowletl^e r»/ impeding harm easily preventable, so that 
a conscii^us. culpable refusal to prevent the harm can be 
inferred from the defendant’s failure to prevent it.” Duck- 
worth w Franzen. 780 F.2d 645. 65.^ (7th Cir. 1985), 
cert, denied, 479 U.S. 816 (1986) (emphasis added) 
(hereinafter Franzen], The respondents retreat from es­
sentially every aspect of this standard. First, although re­
spondents ask the Court to adt>pt the Seventh Circuit’s 
requirement that a plaintiff prove that a defendant had 
actual knowledge of an unreasonable risk, respondents 
concede that the standard may be satisfied by circum­
stantial evidence, a form of proof the Seventh Circuit has 
not recognized.* Sc*cond. respondents dispense with the 
requirement that the harm be “impending.” = Finally, re­
spondents substitute “readily preventable” for “easily pre­
ventable.” *

’ See diflcuMion infra at pointa 3 and 5.
* This conceaaion ia compelled by this Court'a dcri^inn in Helling 

V. MrKinneg. 113 S.Ct. 2475. 2480 (1993 ).
* For the reaaona jriven in t**^itioner*8 opening brief, neither 

fnnmilntion ia correct. (See Petitioner's Brief at 35 A n.53.) 
In Helling, 113 S.Ci. at 2480. this Court aUted that a priaoner 
“could succeaafully complain about demuiutrably unsafe drinkinf



Indeed, neither respondents nor their amici respond to 
petitioner's argument that the Seventh Circuit standard 
is sti unduly restrictive that it is essentially indistinguish­
able from the “malicious and sadistic” standard * that this 
Court has contrasted to the deliberate indilTerencc stand­
ard. Whitley V. Alhers. 475 U.S. .^12. 320-21 (1986): 
Wihon V. Scitcr. 111 S.C t. 2321.2326-27 (1991

water without waitinir f<*r an attack of dy.senter>’.” Even if it 
w»*n* c imhorsome ;in<l exiMuisive f<*r a pri.^on to correct such a 
prolilem. it w.nM nevertheless he require*! t*» do s*».

* The Seventh firruit ha.s implicitly equated it.s deliberate in­
difference stanilard with a malice standard. Sre nitrkirnrth r. 
FrnttzfH, 780 F.2d 0i*i. 0.71 17th Cir. IDS.'it (defendant's con­
duct n*it d**lih* rately in«Iiff* rent when not “willful and maliciou.s"). 
The harshne.ss of th** Seventh Tircuit .standard. a.s well a.s its con- 
irruence with the H7**7/*// malice .standard, was illustrated in a 
recent Seventh Cin-uit ca.«e:

The .suhjettive c«*niponent of unconstitutional “punishment" 
i.s the inftnt with which the act.s *»r practices con.stituting 
the alleired punishment are inflicted. The minimum intent re­
quired is “nrfunt ktiowledtre *-f imprrulinrt harm rasily pre­
ventable." A failure of prison officials t*» act in such circum­
stances sufTjrests that the officials arttmlly trnnt the primmer 
tu suffer the harm.

Jarkmrn r. rh,rk>r.,rth. F.2d 21. 22 (7th Cir. lfK»2i (last empha­
sis added) 'citati*»n omitted).

' Re.spondcnts* presentati*>n of the criminal recklessne.ss .standard 
i.s rife with inc«.nsistencies. They cite with apparent apprn%*al the 
laniruaire from Fmn:m quoted alsne in the te.xt and rely on *)ther 
Seventh Circuit ca.ses t*» the same effect. However, as di.scus.sed 
in the te.xt. their own chanwterization *if the standard c*)nsiderably 
softens the Sevtmth Cimiit formulation without acknowiediring the 
diffcrenc«‘s. Similarly, they obscure the harshne.s.s of the .Seventh 
Circuit criminal law standard by citinir cases adoptinir that .sUtnd- 
ard and ca.ses rejectinjr it more or less interchanireably. F*»r ex­
ample. Hirrif r. City o/ .Vw.s^*o*/rr, Okla.. 900 F.2d 1189. 149.'> (10th 
Cir. 1990). citetl by respondents in the .same paragraph on paire 16 
of their bri*-f as MrC.itl , . D»rkim>rth. 911 F.2d .111 (7th Cir. 1991), 
rert. itrnird. 112 S.Ct. 1263 (|992». and Fransrn. “reject[s Fran-



(2) Closely related to respondents’ concession recard- 
i’l" the ’ rirslness o** the Seventh Circuit s’andard is their 

ayreemeil that "deliberate indiflference*’ in the Eighth 
\me idmenf > ontext i ‘on^stent with the meaning of 

that term adopted in C/'v tn' Cwvon, Ohio v. Harris, 4S9 
L’.S. 37S (19X9) (hereinafter Canton]. (Petitioner’s 

Brief passim: Respondents* Brief at 10. 23-24 (arguing 
that the standard they urge is consistent with Canton)).

i 3 ) A cim^eqiience of respondents’ concession regard­
ing the applicability o! Canton is their acknowledgement 

that a piaintilT may establish deliberate indifference by 
proving that oflicials "mtist have had knowledge of a risk 
because it was ‘obvious.’” (RcNpondents’ Brief at 9-10.) 
\ logical e'.lcnsi.>n of ihi* nnsiiion is that once a plaintiff 
produces s iflicient evidence that a ri>k was obvious, the 
case, as a matter of law. will withstand summary judg­
ment and must go to the trier of fact. In contrast, under 
the Seventh Circuit standard that the respondents no 
longer defend, proof of an obvious risk that the defendant 
sht>iild have known aK> »t will n«U. b\ itself, even alUnv 
the plaintiff to present the case to the jtiry. Sc:’ infra 
note 6.

(4) Another consequence of respondents’ concession 
regarding the applicability of Canton is their acknowl­
edgement that deliberate indifference may exist where a 
rfass of prisoners, as well as where a specific person, is 
s ’bieot to an unreasonable risk, t Re'p'fulents* Brief 

at 15.)
(5) Finallv. co?itrar\ to the Seventh Circuit’s portion

in \t cri V ' 'h 0‘t t 2.l '5”. VO r'p, r\r 

1991). rci . 112 SCt. 12fi> (19<)?» Ihereinafter
McCiill]." respondents acknowledge that "deliberate irt-

zm's] conc'tujtinn that nnythinp I<*s» than rrimina! ris-Ittcssnoss by 
a jailer is per se insiifhriont t*» irive ri.se to Kiirhth Am**n<tment 
pn»tccti>>n.” tFtM»tn<ite omitted*.

* In ytrdiU. the court of appeals considered a jury instruction 
statinr that officials were deliberately indifTerent if they should



r
difference” does not necessarily require that a prisoner 
prove that he or she told prison officials of the threat of 
harm. (Respondents Brief at 4.)

The respondents* concessions leave only the following 
disagreement' for this Court: Under the respondents* 
proposed standard, a plaintiff who has proven that the 
existence of an unreasonable risk was obvious has demon­
strated sufficient circumstantial evidence of defendants' 
actual knowledge to escape summaiy judgment. This is a 
significant improvement over the test utilized by the court 
below. However, under respondents* proposal, the trier of 
fact still must determine that the defendant had actual 
knowledge of the risk in order for plaintiff to prevail. 
The requirement of proving actual knowledge is where the 
p;^rties diverge. Petitioner's position is that the deliberate 
indifference standard set forth in Canton is met once the

have known of the risk. The jury reached a verdict for the pris­
oner. On appeal, the court of appeals not only reversed the jury 
\*erdict. but held that a.s a matter of law the evidence would not 
support a judirment for plaintiff. McGift. 914 F.2d at 349. Indeed, 
the court sUited that prisoner assault ca.ses should be dismissed 
at the ploadinjr staire if the prisoner has not alleired that he or she 
told officials about the throat, hi. Neither Mrfiill nor Franzrn 
suirfrests that the existence of an obvious ri.sk can be offered as 
circum.stantial evidence of actual knowledfre.

^The other issues on which the parties airree are the followinir:
(1) “Wir' blindness" is a .species of actual knowledRe that 

satisfies the “deliberate indifference” standard. ^Respond- 
ent.s’ Brief at 16. 19 n.9.)

(2) Liability cannot be established where there is an unrea­
sonable ri.sk of harm present in a facility hut the risk is 
neither known nor obvious to pri.son r>flicials. Such a cir­
cumstance would exist, for example, where the population 
is in a con.stant .state uf terror but the intimidation of 
victims is so eff-cm-e that they do not complain and noth­
ing else alerta officials to the situation.

^31 The objective aspect of a pri.soner-on-pri.soner assault 
ca.se is governed by Hrllintf r. McKinney. (Respondents’ 
Brief at 7-8, 13-14. >



plaintifT has proven that the defendants knew facts which 
rendered an unreasonable risk obvious; under such cir­
cumstances. the defendant should have known of the risk 
and will be charged with such knowledge as a matter of 
law.

Despite the significant narrowing of the parties' dif­
ferences. the Court's ruling on this remaining issue is of 
critical importance. As noted, under petitioner's standard, 
knowledge will be imputed where a plaintifT has proven 
that the existence of an unreasonable risk was obvious. 
Evidence of obviousness is readily available to both sides. 
Under the respondents' proposed standard, however, 
plaintiffs proof that the existence of an unreasonable risk 
was obvious is only circumstantial evidence of actual 
knowledge. Confronted with that circumstantial evidence, 
defendants will frequently present direct, albeit self- 
serving. testimony denying actual knowledge of the risk. 
This unequal access to direct evidence will often result 
in triers of fact failing to find deliberate indifference even 
when the defendants had actual knowledge of the risk.

II. THE DELIBERATE INDIFFERENCE STANDARD 
ENUNCIATED IN CANTON AND WiLSON DOES 
NOT REQUIRE PRISONERS TO INFORM OFFI­
CIALS OF OBVIOUS RISKS

Hllson V. Seiter, 111 S.Ct. 2321 (1991). held that the 
subjective component of an Eighth Amendment violation 
in the context of prisoncr-on-prisoner assaults is met by a 
showing of “deliberate indifference,” a term previously 
defined in Canton. 489 U.S. 378. While respondents 
seem to concede the applicability of Canton, their inter­
pretation of the case eviscerates the Court's holding that 
disregard of obvious risks amounts to deliberate indif­
ference. Tlie respondents' reading of Canton substitutes 
the word “known” for tlic word “obvious.” When this 
Court in Canton used the term “obvious” to define delib­
erate indifference, it meant it. Respondents* reading of 
Canton would mean that, although Canton never used



the words **actual knowledge,” it was suh silentio impos­
ing an “actual knowledge” requirement on plaintiffs. 
Because the nature and level of a plaintiffs proof was 
the central issue in the case, this reading of Canton must 
be wrong.

Justice O'Connor's concurring and dissenting opinion 
is also flatly inconsistent with respondents’ argument. 
That opinion stated that the deliberate indifference stand­
ard is met “[wjherc a 1983 plaintiff can establish that 
the facts available to city policymakers put them on 

actual or constructive notice that the particular omission 
is substantially certain to result in the violation of the 
constitutional rights of their citizens. . . .” Canton, 489 
U.S. at 396 (emphasis added). Black’s Law Dictionary 
defines “constructive notice” as follows: “Such notice as 
is implied or imputed by law. . . . Notice with which a 
person is charged by reason of the notorious nature of the 
thing to be noticed, as contrasted with actual notice of 
such thing.” Black's Law Dictionary 165 (5th ed. 
1983). Thus, when the plaintiff has proven an “obvious” 
or “notorious” risk, actual knowledge of the risk is im­
puted to the defendant by operation of law. Accordinglv. 
contrary to respondents’ position, once an obvious risk is 
established, the trier of fact must find actual knowledge.

Indeed, the specific hypothetical used in Canton to 
illustrate the deliberate indifference standard, the need to 
train officers in tlie use of deadly force, did not involve 
actual knowledge of the risk of harm. 489 U.S. at 390 

n.lO. The Court's example assumed that city policy­
makers knew the following two facts: (1) police officers 
will need to use force to arrest fleeing felons, and (2) 
police officers have been equipped with guns. After these 
facts were shown, the plaintiff was not required to prove 
that city policymakers had actual knowledge of the risk 
that untrained police officers w’ould shoot people without 
justification because the underlying facts, which were 

known to city policymakers, rendered that risk “obvious.” 
Id.



Similarly, in this case, petitioner will be able to show 
that prison officials knew that (1) she w'as a transsexual; 
(2) the penitentiary in which she was to be housed was 
a maximum security facility with frequent sexual assaults: 
and (3) transsexuals “present a unique management prob­
lem in a correctional setting.” (Respondents* Answer, 
J.A. 71, 74 « 28.) Indeed, petitioner alleged that all re­
spondents were aware of Fanner v. Carlson^ 685 F. Supp. 
1335 (M.D. Pa. 1988), in which the federal court relied 
on a declaration by one of the respondents to find that 
placing her in general population at a maximum security 
facility would pose a threat to her. (See Complaint J.A. 
57-58, ^• 51, 55.) As in Canton, these underlying facts, 
when shown to be known to prison officials, at a minimum 
raise a factual controversy as to whether it created an ob­
vious and unreasonable risk to place petitioner in general 
population at USP-Terre Haute.'*

The parallel between Canton and this case occurs when 
a prison official or a policymaker knows facts that render 
obvious an unreasonable risk of harm, and does not take 
action in response to that risk. In these circumstances, 
because the officials know the underlying facts, knowledge 
of the risk is imputed to them and it is immaterial whether 
they actually recognized it. In either case, deliberate in­
difference has been established, and thus the subjective 
component of the Eighth Amendment has been satiaikd.'*

’*AIthouf;h resprmclcnt» argue that the .standard they urge is 
consistent with Canton, they rdso argue that the Canton analysis 
is nftt "wholly npplirahlc" to this case because, in Canton, the under­
lying f;uls which g.nve rise to the risk of harm were known to the 
defendants, whereas, in this case, “the prison officials fwel.'C 
unaware of the facts establishing the risk in the first place.” (Re- 
sptmdents' Hrief at 10, 23-25.) As discussed in the text, this is 
plainly wrong.

Deliberate indifference, as defined in Canton, is the least cul­
pable stite of mind that the law pbaces w’ithin the general category 
of "intentional" states. (See Petitioner’s Brief at 20-21.) Indeed 
Canton and H’/hon b<»th adopted the deliberate indifference .stand­
ard pred.scly because it is the least culpable state of mind cen-
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This standard is fully consi>tcnt uith Ctift:on and W7/- 
son. As the Third Circuit explained in Young v, Quinhm, 
960 F.2d 351 (3dCir. 1992):

“should have known[r* Id]ocs not refer to a failure 
to note a risk that would be perceived with the use 
of ordinary prudence. It connotes something more 
than a negligent failure to appreciate the risk .... 
though .something less than subjective apprcH:iation of 
that risk. The .strong likelihood of (harml must be 
so obvious that a lay person would easily recognize 
the necessity for preventative action; the risk of . . . 
injury must be not only great, but also sufliciently 
apparent that a lay custodian's failure to appreciate 
it evidences an absence of any concer for the wel­
fare of his or her charges.

Young V. Quinlan, 960 F.2d at 361 (internal quotation 
marks and citation omitted).’®

Whether petitioner's placement in general population at 
USP-Terre Haute created an obvious risk is a factual ques­
tion requiring development upon remand. If it is found 
that rcspimdcnts knew facts that rendered the risk obvious 
—thereby meeting the subjective comp<inent of an Eighth 
Amendment vi<^lation as enunciated in they would
be charged with knowledge of the heightened risk to pe­
titioner. This is the thrust of Cant<m: where the risk 
is obvious, disregarding that risk is construed as a deliberate 
choice on the part of prison officials or pt>licymakers and, 
therefore, a violation of the Eighth Amendment.

sistent with a deIitK?rate choice or intent. Ro-opondontii c«*nrede that 
the Cmitfin .><tandard is c».nsistent with the mental element standard 
of Wihnn. ^Re.sp*indents’ Brief at 24-25. >

Resp«indents’ brief repeatedly su|rife.st.s that petitioner i.s ask- 
inif this Court to adopt a tort “neirliirence” standard. (Respond­
ents’ Brief at 9. 20-22.^ Petitioner’s Brief at 20. however, explicitly 
disavows a neffliirence standard, ns do Canton and Yotmq r. Quin­
lan. rases that .set forth the deliberate indifference standard p*?ti- 
tioner uives.



III. THE CRIMINAL **ACTCAL KNOWLEDGE** STAND­
ARD SHIFTS THE DLTY OF MONITORING PRIS- 
ONER SAFETl* FROM OFFICIALS TO THE VERY 
PRLSONERS THEY ARE CHARGED WITH PRO­
TECTING

The narrow disagreement between the parties pertains 
to the circumstance in which a defendant-official fails to 
recognize an obvious and unreasonable risk. The “reasc»n- 
able safety” guaranteed to prisoners by the Eighth Amend­
ment requires constitutional protection for prist^ners in 
such circumstances. Unlike the “negative liberties” em- 
btxlied in most of the Bill of Rights, the Eighth .Amend­
ment carriers with it affirmative obligations. Those obliga­
tions—to provide “ba'«ic human needs, such as 

clothing, shelter, medical care, and reasonable safety”— 
are owed only to persons restrained by the state, and they 
arise precisely from the limitations that the state has 
impt>sed on those persons’ freedom to act in their own 
behalf. DcShancy v. H'lmic/xaer* Cnurtv Dept, ftf Sthial 
Si ns.. 48*) U.S. 18*). 200 ( l‘)89). To hold that a per­
son wholly incapacitated by the state is not entitled to 
protection from such obvious dangers would disregard the 
realities of incarceration and the restrictions prisoners* 

ability to avoid violence »>r to defend themselves from it. 
In the context of prison life, a standard S4> undemanding 
of prison officials simply divs not provide b>r “reasonable 

safety.” " It would be an txld affirmative constitutional

” The restraint.'! of penal o.nfineinent are extreme. Prisoners 
must live where they are toid. work when and where they are 
told, iro meals and »ither daily activities when and where they 
are told, and as.six'iate with those who. a1«> by command of the 
state, are pre.sent in those livinfr. workingr. and other environments. 
Prisf»nera have no option to move, to stay home fr«tm work, or to 
changre their n>utine to avoid dangrers that they know or suspect. 
They are forbidden to arm themselves and may be harshly disci­
plined for self-defense. In these respw ts. they arc cimpletely de­
pendent on the food will and competence of the state and its em­
ployees. not merely to maintain them (ms by provision of f«*r<|. 
clothinf and shelter ) but to prrdect their health, safety and li\'es 
from the dangers of the prison environment



duty if an oOicial could \iolatc the duly onl> by pos<;css- 
ing a state of mind equivalent to that require-^ for second 
degree murder. Cf. Franren. 7K0 F.2d at 652.

Moreener. the reNp»>ndenls’ standard shifts this aflirnia- 
live duty tif mt'nitoring prisoner safety from officials to 
the \ery prisoners \sho are at risk. It is petitioner's pv»si- 
lK»n that her status as a young, slight, transsexual in the 
general population of this maximum security penitentiary 
created an obvious, unreasonable risk of harm. The re­
spondents purport to repudiate the Seventh C ircuit re­
quirement of actual notice. * Hmvever. because it d<vs 
n»>t charge officials uith knowledge of obvious risks. 
resp<mdents'’ standard would still require a vulnerable 
prisoner who is incarcerated and supervised by ofTieials 
who d<» run recogni/e obvi«>us ri>ks to keep the oflieialN 
informed of such risks. Such a requirement is impractical 
because the NtalT are necessarily likely to have more 
knowledge of specific risk factors, such as the prevalence 
of as\;iull. than will any individual pri'«oner. f)ne way

A!th*»u^h indent» roncede that a n**tice renuireinent will 
lua apply in all «in tim^-lanres. they emphasize in their .statement 
of F;*tt« th.'it pet;ti< ner did n* t affirmatively nn/t.** .vlmini>tr:i- 
tive ‘K-jrrejrati'in at Terre Haute. < Rj^sf^ind'-nts* lirief at I. i Thi>» 
fait d<t— n<-t I arry the imp*>rtanee ^ujrtn'sti-d hy resp«.n«lent^. Peti- 
ti«*ner. wh*> wa.n new t«* Terre Haute, neressarily had !«•<«.>« inh.r- 
mati<*n aln^ut her risk in ireneral p<*pulatii>n than did respondent!*. 
M'»rfs.ver. a n"fn«- re*iuirement fails to take into a<*<*!int th«* 
fs'.dities «.f prison life. Attempting to notify prisi.n ofljrial.s of a 
threat in it*<-lf m;ty sakstantially iiierease the dan>r«'r to the prisoner 
by invitinir retaliation. Str Sentt Hauser. Tomment. I^nf-nn .-tri 
l0nn>f r>-KH Crimitint Ri rkit if.'<rn !iii ns *hr K <jhth .-Inund-
leiwf Stnmtmt i>f {.•nKiUtit in r. Durkifirth, 7K Minn I..
Rev. 1ft.". flflM-; rf. Rtdninn >•. Ct>imti4 uf Snn 9l'i
F.2d 14.V.. 14.18 tilth Fir. HlUl i ten banei. rert. tlenitd, 112 .S.Ct. 
1*72 ‘1HH2' (Prisoner plaintiff reported sexual threat.^ to family 
memlaT. who informal staff. Staff then que.stii>m*d plaintiff in 
presem-e of priiioner who had ra|»e<l him*. Moreover, some vulner­
able priaonen* may lark the mental caparity ti» complain t« pri.«in 
offiriala. See, r.g.. Cortes-QuinontM r. Jimmez-SeWtskip. 842 F.2d 
556 flat Cir. <. rrrf. deuitd, 488 U.S. 823 (1988>.



to illustrate the absurdity of the respondents* position is 
to imagine such a consersatiun between petitioner and 
respondent, prior to her placement in general population:

Petitioner: 1 am a transsexual.
Respondents: We know that.
Petitioner: I am 25 years old and of slight build.
Respondents: W’e know that.
Petitioner: USP-Terre Haute is a maximum se­

curity facility that houses extremely violent and ag­
gressive individuals.

Respondents: We know that.
Petitioner: Well then, you know that, because of

this. I am at risk of harm if I am placed in the een- 
eral population.

Respondents: Why?
Petitioner: Because I’m a young, slight, trans­

sexual and Terre Haute is a maximum security fa­
cility.'*

The same ridiculous conversation would be rec|uired of 
informants, police t>ffieers. and »»ther pri^mers who are 

nhvioifsly at ’isk of harm by virtue of their status and 
who are unluekv enough to be ho iH.*d b\ prison (officials 
who tail to retogni/e obviivjc risks. Similarly, the re- 
srsondenls standard wo ’Id suggest that pris«>ners who arc 

aboit to be iss ied eoitaminated blankets, when pristm 
officials /ovMt that the blankets a’e contaminated, must 
nevertheless /rll prison officials that issuance of the blan- 
k ts is like!' to res’ili in harm. In these examnles. both 

the nriso’ier and the prison officials know the underlvin2 
facts which give rise to he risk a^'d he »';isoner\ failure 

comolain cannot exctisc the t'fficials* failure to ad. 
A contrary ruling would be ludicrous, and is certainly 
m»t constitntionallv retf'iired.

'"’Of riturse. in thi.s case ptnitiunfr alw* allei;ad that re!»p«>ndents 
had additinnal knowWIue of the risk. See disru.ssion infra Serti in



pa-

IV. THE ARc;rMENTS OF STATE AMICI ARE I NPER- 
SI ASIVE

Si.itc umici ar-iwc ihat pv‘ti!i»'ncr urges a pir \e rule 
llial a iran^xrvual cannot K‘ confined m general fmpula- 
tion < Amici Brief at (v7.» This is m>t her positi«>n. 
Rather, petitioner seeks an oppt'riuniiv to prove that it 
uas deliberate indifference in this case to fail U> priUeel 
her in this maximum securitv facility. .Amici’s argument 

is equivalent to arguing that HfUhv^ v. McKinmy. 113 
S C*t. 2475 t I. Stands for a per .vr rule that cxp»>sure 
lo environmental tobacco smoke violates the Eighth 
Amendment Rather. Hellinn granted the plaintiff an op­
portunity to prose a cimstitutional violation under the 
standard articulated in the case. In this case, the peli- 
litmer was never given an opportunity to deveU'p the re- 
eivrd as to whether or not confining her in general popula­
tion at Terre Haute pi»sed an obvious and unreasonable 

risk.
Amici's other central argument is that this Court should 

apply a heightened deliberate indifference standard in the 
s|veifie area of prisoner safety. (Amiei Brief at *M4.1 
*nhs argument, however, is fi>rechwed by 11 which
explicitly slated that the same deliberate indifT^rence 
.standard applicable to medical claims a*ul «»lher eondi 
tions of confinement applies to failure to protect claims.
uiluw. ms. Ct. at 2Mi:*

Amici's claim that many prisons are dangerous is true. 
( Amici Brief at 24-25.1 But petitioner readily concedes 
that not every prison assault amounts to a constitutional 
violatit'n. Rather, a violation will be found onlv where 
the objective and subjective c«mipi>nents of an Eighth 
Amendment vi«^lalit»n are satisfied. That constitutional

” Indeed, the C«»urt i ite«f failure to prr.tect cajses in reat hinjr 
that c*.mlusit.n. H'lN* ». Ill at 2327 (ritinir .Ifor&an r. Dis­
trict of CiUumhia. 821 F.2d 1019 i H C. Cir. 1987» *; Cortts-Quinonts 
r 812 F.2d TtTAi fist Cir>. rert. (tinicd,
U.S. 823 fl988).



violations arc frequent, if t uc. would support \igorous 
enf<irccmcnt of the C'onsiit iiion. |t ouj;hl not alter the 
standard by which vich xiolatioii^ are judged.

f*inall\. it is not true, amici arsac. that adoption 
of petitioner' ‘tanJard wi>uld work a “radical transfor­
mation** in the meanins t)f deliberate indifference. (.Amici 
Brief at 25.) In fact, the op»'H>site is true: a “radical 
transformation** would cKcur only if this Ctnirt were to 
adopt the criminal standard that amici advance. .As set 
forth in petitioners opening brief, and challenged by 
neither respondents nor amici, the great majority of 
lower coarts to consider the i'‘''Uc ha\e in fact employed 

the deliberate indiITcrer.ee *-tandard urged by petitioner. 
(Srr Pctiti<mer*s Brief at .^6.)

V. THI.^ CASE Ml’.^T BE REMANDED

Respondents concede that evidence that a risk is obvious 
may be intnHJuced to show that respondents knew t»f the 
risk. Petitiomer’s disetnerv request, which was denied by 

the district court, was designed to develop evidence oif 
the level of violence a^ Terre Haute. This information, 
known to rc*spondents but not to petitioner, was directly 
related to whether the risk faced bv p.Jitioner at Terre 
Haute was »>r was not obvious ( Pelitit)ner*s Brief at 
K-‘).) Tlius. under either the standard urged by petitioner 
or resjvondents. the ct>urt*s failure to allow the discovery 
calls for reversal of summary judgment.

Moreover, there was ample evidence in the record, not 
considered by the district court, that respondents actually 
knewr of the risk facing petitioner; the respondents* bald 
statements otherwise, which are sifnihcantly undercut by 
the record, cannot be dispositive.'* For example, the

Respondents arirue that they "either denied penmnal knowledfe 
that petitioner would tie j»uhjerted to an ini'reaaed danirer aa a re* 
ault r.f hiM transfer, denied resp**ni«it>ility for the transfer or both."
< Reepondenta’ Rrief at 26. t The record d«ie» not aupport thia 
aUtement. For example, reapondent Brennan did not addreas



the district court failed to consider respondent Edwards* 
deelaratitin in a prior ease that he believed that petitioner 
could not he safely placed in general population at another 
B trea t of Printns maxim m security facility. Farmer \\ 
Ca l r-, f> 5 r. Sipp \^^5. 1342 (M.D. Pa. 1988). 
Vor did the district cituri consider the finding in that 
case that “clearly, placing (Dee Farmer], a twenty-one 
year old transsi'X'ial. into the general population at Lewi.s- 
b >rg. a I.cNcI Five security institution. couU* pose a sig- 
’ifi.ant threat to internal security and to plaintiff in par- 

tic tiar.” /d.’-

Resp mden s are le !ha! the transfer of petitioner to 

^'sP-Tere l!a !c was based on respondents* “good faith 
i :dgmcm.*‘ (Respondents* Brief at 21.) The record 

dtH.*> not s ipport that characterization. The single most 
distinclicc fact about petitioner is undoubtedly her trans- 
vxu.ll status; indeed, the rt*cord is full of references to 
her iransvxuality. However, neither respondent Kur-

wh**ther he knew <.f t)w risk. «nd he affirmatix-ely indicated his 
|iersi*nal involvement in siiminir the transfer order. fSrr Peti­
tioner’s Brief at 40 n."i6.

Ropondents al.<oi annie that they could n»»t have known of the 
risk in Terre Haute reneral population. This anrument is inc«»n- 
sistent with the dev)aration.s of respondents Kurzydln and Smith 
averrinir affirmative knowledfre of conditions at Terre Haute. 
(Kurxydlo Declaration. J.A at 17 *■!); Smith Declaration. J.A. at 
11 •’4.)

Respondents suppest that petitioner's previous request to be 
placed in general population housing in Farmer r. CaWson.
F. Siipp. 1335. 1312 (M.D. Pa. 1988•. undercuts her claim in this 
case. ' Respondents* Brief at 20 n.ll. > Petitioner sought sefr gen­
eral population confinement at Lewisburg. She never indicated 
that she was waiving her right to personal safety, although she 
May wen have been mistaken about how safe she weuM be in gen­
eral population at Lewisburg. Respondents* reference to this prior 
lawsuit highlights the central weakness of their proposed standard: 
it shifts to prisoners the responsibility for making appropriate 
placement decisions. In any event, the federal court in that case 
agreed with the arguments of the Bureau of Prisons that peti­
tioner's safely required adminiatralive aegrefation. Id.



z\'dIo\ diviplinar>' transfer memorandum nor the accom­
panying “comprehensive*' progress report ’* contains a 
single reference to petitioner's transsexual status or pos­
sible risks she faced at USP-Terre Haute. The progress 
report notes the repeated periods of administrative deten­
tion at FCI-Lewisburg and other institutions, but docs not 
refer to petitioner's transsexual status, which was the 

apparent reason for confinement in administrative segre­
gation at those other institutions. Thus, the progress re­
port gives the erroneous impression that this confinement 
may have been to protect the safety of others, not to 
protect petitioner. This impression is further supported 
by the fact that respondent Kurzydio sought to transfer 
petitioner to USP-Leavenworth. a higher security facility 
than U.SP-Terre Haute. (See Kurzydio Declaration. J.A. 
at 16-17.) The record suggests that prison oflicials may 

have considered petitioner Knh annoying and litigious. 
The failure tt> mention her transsexuality, together with 
the implicit suggestion that she presented a risk to the 
safety of others, could have been motivated by the belief 
that such a presentation was likely to result in greater 
punishment of petititmer by leading to her transfer to 

USP-Leavenw'orth. In fact, if the transfer memorandum 
and progress report had explictly noted the risk posed 
by petitioner's transsexuality, this would be a different 
case. It would not be a case aNnil whether the resptm- 
denis lacked actual knowledge of the risk, but rather a 
case about the appropriate resptmsc to a known risk. 
Instead, the transfer memorandum and progress report

Trnn.*<fer Report. .J.A. 24-.11; see ahn Response to Inter- 
rofratories. J.A. at .W.

The di.sciplinar>' offen.««e that led to the traniifer recommenda­
tion involved creitit card fraud in the prison. The di.ociplinary 
heartnir officer’s re|K>rt refers to "fplrevioualy impoaed aanctions 
for similar offenaea [that] have failed t*> effect a positive change 
in inmate Farmer's institutional behavior and attitude.” rDiwi- 
plinary Hearing Officer’s Report. J.A. 22..»



ffiexplicaW) lack any reference lo the risk to petitioner 
as a transsev'al."

Resp«int?enl' alM> ar« *e that s mmary j.idement was 

appropriately g anted on the issue of personal responsi- 
hilitv. While the reo>rd is f*:ndamentally undeveloped on 
iss ics related to the re pondents’ personal resp«>nsibilily. 
the record demonv^rate^ that the* in fact had the power 

to recommend that *'etitioncr be housed in administrative 
segregati'^n at Terre Ifa ite: after the ranc. and fi>r rea­
sons '’nrclaTed tf» it. the FC't-Ox'ord and Vorth Central 
Roni diif ma’^e a re'omm andathm for •■egregated
confinement at T rre Hanre. which was imnlemenled. 
t • rdnanl I S. ) Tt j.; f'er-
tainlv li’.elv that fnr’hcr development of the record on 
remaod will slow that whether a particniar person is 
olaced in oenerai ponulation or nrotective custtxly is gen- 

eralh- de^c»cmined b' t’>e r‘commendations and informa­
tion a Tomnan^ing the transfer dossier. Moreover, the 
district court did n«>t e\en address the personal respon- 
Mbihtv iwv V in its o-c^iniem 'jranling summary judgment. 
N' cordingh. this Court should remand this case for full 

development of the record on tliis issue.'"’*

'•Another qiieiUion that remains unans.rr;pd by this record i.s 
why respondents did not make the recommendation for administra­
tive aeirreiration at Terre Haute at the time of transfer, rather 
than one day after petitioner’.^ rape. Certainly the informatit>n 
that petiti«*ner was. arcordinir to resprtndents* iWords, a .sexually 
active HIV-positive prisf.ner makes Ihe risk of placinir her in ipen- 
eral population at I’SP-Trrre Haute e\-en more apparent

2® As di.scu.sscd in the text, the issn. ‘‘f the current respondents' 
personal involvement in the eventa issue remains undeveloped 
in the record. Nonetheless, upon remand, it may well be tluit the 
district court will be asked to consider allowing the joinder of 
additional defmidants. Petitioner was unrepresented by counsel 
when she prepared and filed the plendinfs and lefal memoranda 
in this case. As a pro sc litigant petitioner's legal work is neces­
sarily subject to a less stringent sUndard than formal pleadings 
prepared by attorneys. See Hsincs r. Kemer, 494 U.S. 519 (1972). 
Moseover, the fact that thcra may be additional potential defen-



Finally, respondents argue that the defendants sued in 
their official capacity, and therefore liable only for pro­
spective injunctive relief, arc no longer liable because 
petitioner's request for injunctive relief was mootc^J by 

her assignment to administrative detention. (Respondents* 
Brief at 2H-29.) This position is erroneous. Despite re­
spondents’ suggestion otherwise, petitioner has since been 
transferred out of administrative detention into general 
population at FCI-Florcnce. a medium security facility.** 
Indeed, petitioner continues to be at risk of inappropriate 
classification in Bureau of Prisons facilities, placing her 
in danger of future assault by other prisoners. More­
over. subsequent remedial actions by prison officials do 
not automatically foreclose a prisoner’s opportunity for 
injunctive relief without a factual determination bv the 
district court as to the risk of future harm. HelUn» v. 
McKinney, 113 S.Ct. at 2481. In HcUiiiu. the plaintiff 
had been moved to another facility and thus was no 
longer the cellmate of a live-pack-a-day smoker, and the 
state prison system had ad<ipted a smoking polic> that 
restricted smoking to specifically designated areas. Not­
withstanding the chan^ circumstances, this Court re­
minded the case to provide an opp«irtunity to the plaintiff 
“to pro\e that he will be c.xposed to unreasonable risk 
with respect to his future health or that he is now en­
titled to an injunction." Id. at 2482. Similarly, in this 
case, the petitioner alleges a continued threat to her 
safety.

daiito does not prove a lack of personal responsibility on the part of 
t'.>ese defendants.

** The Bureau of Prisons refulations cited by re^iondents (Re­
spondents* Brief at 28 n.l3), to support the argument that peti­
tioner's case is moot call for diacretiunary, rather than mandatory, 
segregation: "fTlhe [Bureau of Priaons] map place in controlled 
housing status an inmate who tesU HIV positive when there is 
reliable evidence that the inmate may engage in conduct pooing 
a heaHb risk to another person.** 28 C.F.R. 1541.80 (1992) (em­
phasis added). Accordingly, even if petitioner were housed in ad- 
mini.nrative detention, she could be moved at any
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CONCLUSION
For Ihc above reasons, petitioner urges the Court to 

reverse the decision ot the court of appeals animiiiig the 
grant of summary judgment to the respondents, and to 
remand to the district court for trial.

Respectfully submitted.
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