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QUESTION PRESENTED

Whether, under the Eighth Amendment to the Con-
stitution, petitioner is entitled to damages or an in-
junction against various federal prison officials re-
sponsible for transferring him to, or assigning him
within, a prison facility where he was sexually as-
saulted by another inmate.
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EDWARD BRENNAN, WARDEN, ET AL.

ON WRIT OF CERTIORARI TO
THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

BRIEF FOR THE RESPONDENTS

OPINIONS BELOW

The judgment of the court of appeals (J.A. 127-
128) and the opinion and order of the district court
(J.A. 120-126) are unreported.

JURISDICTION

The judgment of the court of appeals was entered
on August 7, 1992. The petition for a writ of cer-
tiorari was filed on January 1, 1993,! and was granted
on October 4, 1993. J.A. 129. The jurisdiction of this
Court is invoked under 28 U.S.C. 1254(1).

' On November 2, 1992, Justice Stevens granted petitioner’s
application for an extension of time within which to file a

petition for certiorari until January 4, 1998.

(1)
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CONSTITUTIONAL PROVISION INVOLVED

The Eighth Amendment of the United States Con-
stitution provides:

Excessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punish-
ments inflicted.

STATEMENT

1. Petitioner is currently serving a twenty-vear
sentence in the federal prison system for credit-card
fraud.* J.A. 24-25, 107. Petitioner is a biological
male, but considers himself a “pre-operative transsex-
ual.” J.A. 43, 49-51. See also Farmer v. Haas, 990
F.2d 319, 320 (7th Cir. 1993). Because petitioner is
a biological male, he has been incarcerated in all-male
federal correctional facilities while serving his sen-
tence. Id. at 320.2

During the period relevant to this case, the federal
prisons were assigned a security level from one to six
(level one being minimum security and level six being
maximum security). J.A. 34. Prior to the time of
the incident at issue in this case, petitioner was
housed in various facilities within the federal Bu-
reau of Prisons (BOP) system. J.A. 107-111. From
March, 1987, to January, 1988, petitioner was incar-
cerated at the Federal Correctional Institution (FCI)
in Petersburg, Virginia, a security level-four institu-
tion. J.A. 34, 110. While incarcerated at Petersbure,

2 Petitioner has also been convicted and sentenced to thirty
years in prison by the State of Maryland for theft and at-
tempted theft. J.A. 25.

% Because petitioner is a biological male, the government
uges the male pronouns “him” and “he” to refer to petitioner
in its brief.
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petitioner was placed in -the general prison popula-
tion. J.A. 110. However, he was frequently placed
temporarily in “administrative detention” for com-
mitting disciplinary violations (including credit-card
fraud). J.A. 24, 26, 57, 58-59.

In Janaary, 1988, petitioner was transferred for
disciplinary reasons to the FCI in Oxford, Wisconsin,
another level-four institution. J.A. 26, 34, 112.
Again, petitioner was housed with the general prison
population. J.A. 61. While at Oxford, petitioner
again committed numerous disciplinary violations.
His offenses included purchasing merchandise over
the telephone and credit-card fraud. J.A. 15-16, 19-
29. He was also charged with having sexual relations
with another inmate while knowingly carrying the
Human Immunodeficiency Virus (HIV).* See also
Farmer v. Moritsugu, 742 F. Supp. 525 (W.D. Wis.
1990).

In response to petitioner’s numerous violations and
charges, the FCI-Oxford officials requested that he he
transferred for disciplinary reasons. In the transfer
request, the warden stated that FCI-Oxford officials
believed “that [petitioner] requires the security and
supervision offered at a Penitentiary.” J.A. 325 The
BOP’s regional office approved the transfer request
and, in March, 1989, petitioner was transferred to

‘ Petitioner was later found guilty of this charge. See
Farmer v. Cowan, No. 90-1670, 1992 U.S. App. LEXIS 4918
(7th Cir. Mar. 18, 1992) (a per curiam unpublished order).

® Respondent Kurzydlo, an FCI-Oxford official, recommended
that petitioner be placed in a level-five penitentiary. The
official explained that “ [petitioner] had been given two op-
portunities to function in a Security level ‘4’ institution, but
became 4 management problem due to his failure to abide by
the rules at both institutions.” J.A. 87.
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the USP in Terre Haute, Indiana, also a level-four
institution. J.A. 34, 64-65. Like ali new inmates,
petitioner was initially placed in administrative de-
tention while the institution’s “unit team’” decided
what housing placement was appropriate. J.A. 04
See also 28 C.F.R. 522.10 ¢t scq. (procedures for
classification of new inmates); 28 C.F.R. 52220 «f
seq. (procedures for intake screening of new inmates).
Following an assessment by Terre Haute person-
nel, petitioner was placed in the general prison popi-
lation at Terre Haute. J.A. 914, Petitioner does not
claim in this action that he ever asked to be kept in
administrative detention or protec ve custody  at
Terre Haute, that he objected to being placed with
the general prison population, or that he advised any
Terre Haute official that he felt threatened or in dan-
ger. Ibid.

Petitioner alleges that on April 1, 1080, he was
sexually assaulted by another inmate. J.\. 115-116.
On April 7, 1989, petitioner was placed in adminis-
trative detention at the direction of the Regional BOP
Office because his status as a high-risk HIV-positive
inmate posed a danger to others. J.A. 9105, 123
There is no allegation that petitioner was suhiceted
to any additional physical assaults after his placement
in administrative detention at USP-Terre Hoote,

2. On August 20, 1991, petitioner filed this civil
action against the Director (J. Michael Quinlan) and
Regional Director (Calvin Edwards ™) of BOP in their
official capacities, and fonr Bureau officials i their
individua! and official eavacities. J.A. 15-19; D, (7
Record Item 27 (Amernded Complaint). ot 1-2. The
four defendants sued in their official and indivianal

* Mr. Edwards was the warden at the Terre Haute Peniten-
tiary when the alleged sexual assault occurred.
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capacities wer: Larry E. DuBois, who was Regicnal
Director of the BOP North Central Region, which en-
compasses FCl-Oxford; N.W. Smith, a correctional
services administrator in the Bureau's regional office,
whe was involved in the approval of the request for
petitioner's transfer to USP-Terre Haute; Edward
Brennan, warden at FCI-Oxford, who requested the
transt 1: and Dennis Kurzydlo, a case manager at
FCL-O« ford. J.A. 47-19. Petitioner alleged that, de-
spite. knowing that USP-Terre Haute was a violent
institution with a historv of inmate assaults, and that
petitioner, as o pre-operative transsexual, was par-
ticular's < u'nerable to sexnal attack by other inmates,
the respondents participated in the decision to trans-
fer him to that institution in violation of his rights
ander the Eighth Amendment to the Constitution.
JA. 63-67. He songht conpensatory ($100,000) ard
przitive domnages ($100,000) azainst the four indi-
vidua! rospondents under Bivens v. Sie Unknown
Fed Narcoties Agents, 403 U.S. 388 (1971). J.A.
G9. T..iticnor also sought an injunction requiring
BOP to place hin in a “co-correctional facility” (i.e.,
one hovsing hoth sexes) and barring the Burean from
confinine him in any “penitentiary.” Ihid.

3. \rter the parties submitted various declaro-
tions, see J.A. 815, 41-102, 105-107, responden s
pioved  for summary  jndgment.  Petitioner filed 2
(ross-rotien for simmary iudgiment and also filed a
motion sndor Fed. R. Civ. P. 56(f), c¢laiming that ad-
ditio nad discovery wos necessary to oppose respond-
ents’ suomary judgment motion. JLAL 120-121. The
coverninent filed a motion for a protective order stay-
e diseovery until the court resolved the issue of
qualified immunity. J.A. 121, The district court then
denied petitiorer’s Rule 56(f) motion, holding that
petitioner tad not shown that the documents requested
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were necessary to oppose the motion. J.A. 120-121.7
Without ruling on qualified immunity, the court then
granted sunnuary judgment in favor of restonder © s
on all ¢laims. J.A. 120-126.

The distriet court held that prison officials “ave
liable under the Eighth Amendment if they had ae-
tual knowledae of a threat to an inmate'’s safety ared
failed to take action to prevent the danger.”” JA
124. The court further stated that a prisoner nor-
mally proves actual knowledge by showing that he
complained to prison officials about a specific threat
of harm. The court opined that an official will oni
be held liable if the failure to prevent an attack was
“deliberate or reckless in a criminal sense.”™ [hid.

The court found that there was no evidence that
the respondents had any reason to believe that “h
USP-Terre Haute officials could not adequately ad-
dress petitioner’s safety needs. Nor did any respoie-
ent have knowledge of a specific threat to petitioner’s
well-being at USP-Terre Haute. J.A. 1235 Porther,
the court found that there was no evidence that peti-
tioner bhad ever expressed any concern about bt
safety to any of the respondents. J.A. 123-121 Ac-
cordingly, the court granted summary judgment o
favor oo respondents,

1. Petitioner appealed to the Seventh  Cireuit.
That conrt summarily affirmed. withont opinion. 1.\
127-128

sving the discovery motion, the court also explained

- decuments requested by petitioner “were not to be

(et uniil after both [petitioner’s] dispositive motion and

brief{ in opposition to defendants’ motion for summary judg-
ment” were due to be filed. J.A. 121.
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SUMMARY OF ARGUMENT

1. In Wilson v. Seiter, 111 S. Ct. 2321, 2325
(1991), this Court acknowledged that the Eighth
Amendment proseription against cruel and unusual
punishment protects prisoners against certain depri-
vations suffered during imprisonment, including inade-
quate “protection * * * afforded against other in-
mates.” id. at 2326-2327. When a prison official is
sued regarding an inmate’s attack on another inmate,
however. the official cannot be held liable unless the
plaintiff establishes that his claim satisfies both the
“subjective” and “objective” requirements for an
Eighth Amendment violation.

a. To meet the “objective” element, a plaintiff
must prove that there was “sufficient harm” attributa-
ble to the actions of the government official.  See
Hudson v. McMillian, 112 S, Ct. 995, 999-1000
(1992). In the context of this case, a prisoner can
establish a violation of his rights under the Eighth
Amendient if he shows he is incarcerated under
conditions creating an unreasonably high risk that
he will suffer serions harm or injury at the hands
of other inmates. Cf. Helling v. McKinney, 113
Q. Ct. 2475, 2481-2482 (1993). In the prison con-
text, the meaning of “unreasonably high risk” is dif-
forent from the meaning of that term in socicty gen-
erallv, as prisons can never be made entirely iree of
the danger that inmates may attack others. To be
actionable, the risk of inmate assault must rise sig-
nificantlyv above the level that is ordinarily prevalent
in facilities housing dangerous offenders, and be “so
gyave that it vielates contemporary standards of de-
ceney to expose anyone unwillingly to such a risk.”
Hlling, 112 S Ct. at 2482, A prisoner can cstablish
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that he was exposed to an unrcasonable risk of harm
in a variety of ways; he need not invariably denion-
strate that he was specifically threatened with injuy
by another identified inmate.

b. A deprivation does not constitute “punishment”
in the constitutional sense unless inflicted by an ofii-
cial acting with a sufficiently “culpable state of
mind.” Wilson, 111 S. Ct. at 2322, 2327. See also
Helling v. McKinney, 113 S, Ct. at 2481-2482:
Whitlew v. Albers, 475 V.S, 312, 320 (1986). There-
fore, to satisfy the “subjective” element of an Eighth
Amendment elaim, an inmate complaining of antbori-
ties’ failure to protect him from harm at the hands of
other inmates must prove, at a minimum, that the
official from whom he seeks damages acted with “de-
liberate indifference” to the danger posed by tie
threat of inmate violence. See, c.g., Wilson, 111 8. Ct.
at 2326-2227. See also Estelle v. Gamble, 129 U.S. 97,
106 (1976) ; Manarite v. City of Springficld, 957 v, 24
953. 955 (1st Cir.), cert. denied, 113 S. Ct. 113
(1992). To act with “deliberate indifference™ to-
wards potential assault by other inmates, a prison
official must know of the risk of harm to which ar
inmate is exposed, or he must actively avoid such
knowledge, see, c.g., McGill v. Duckwortl, 941 F.2°
344. 351 (7th Cir. 1991), cert. denied, 112 8. Ct.
1265 (1992), and he must fail to take readily avail-
able action to prevent the harm from occurring.

2. Petitioner’s suggestion that an official infliets
“cruel and vnusual” punishment if the risks to which
the official exposes the inmate are the type of which
the official “should have known” is at odds with this
Court’s construction of the Eighth Amendment in
Wilson v. Seiter, supra, in which it held that persons
in authority must act with “deliberate indifference”
to prisoners’ safety or well-being. The term “deliber-
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ate” mandates a knowing or conscious choice by the
official being sued. Cf. City of Canton v. Harris, 489
.S, 378, 388-389 (1989). Deliberate indifference
and a subjectively culpable state of mind are only
demonstrated when an official is actually aware of
facts showing the existence of an unreasonable risk,
but consciously and deliberately chooses to ignore the
risk. An official’s failure to respond to a risk of which
he was not aware, but only should have been aware,
does not violate the Eighth Amendment.

3. The application of a “negligence” standard of
liability to prison officials charged with assigning in-
mates within the federal prison system is inappropri-
ate because decisions concerning prisoner placement
require officials to make subjective, complex, and
highly individualized judgments. Adoption of a negli-
grenee staadard would expose prison officials to poten-
tial liability from innumerable claims that officials
underestimated the dangers faced by certain cate-
gories of prisoners, and courts might use hindsight
to review prison officials’ good faith judgments con-
cerning inmate assignments within the prison sys-
tem. To make officials 'iable for such errors in judg-
ment wonld transform the Eighth Amendment into a
“font of tort law to be superimposed” upon the ad-
ministration of the federal prison system. See Daniels
v. Williams, 474 U.S. 327, 332 (1986).

1. In satisfving the “subjective” component of the
standard for Eighth Amendment liability, an inmate
can attemipt to prove a prison official’'s “actual knowl-
edge” that the prisoner was at unreasonable risk of
attack in a variety of ways. An inmate need not
iow that he notified authorities of a specific and
highly credible threat or cireumstance placing him
at risk. He can also attempt to use circumstantial
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evidence to convince the finder of fact that officials
must have had knowledge of a risk because it was
“obvious.” Such a method is consistent with the deci-
sion in City of Canton v. Harris, 489 U.S. 378 (1989),
in which the Court adopted a “deliberate indifference”
standard in the context of a claim against a munici-
pality for failure to train city police to safeguard citi-
zens' constitutional rights. The Court in that case
suggested that the existence of an obvious risk can
provide strong circumstantial evidence that an offici:
who was in a position to perceive a risk was in fact
aware of it. See, e.g., id. at 390 & n.10; see also
Wilson v. Seiter, 111 S, Ct. at 2325.

5. Although a remand to consider the relevant fac-
tual issues might be appropriate in this case, see
Helling v. McKinney, 113 S, Ct. at 2481-2482, »e-
spondents submit that the Court should affirm the
judgment. The only respondents potentially liable for
damages (those sued in their individual capacities)
arc alleged to be liable solely because of their partici-
pation in the decision to transfer petitioner to USP-
Terre Hante, where petitioner was allegedly attacked.
Petitioner nowhere alleges any reason for believing
that these officials, who had no direct responsibility
for administering the Terre Haute institution, would
have had knowledge of conditions within that institu-
tion regarding danger to transsexual inmates suffi-
cient to meet petitioner’s burden of demonstrating
their actual knowledge and deliberate indifference
under the Eighth Amendment standard. Since prison
officials who transfer an inmate to another institution
have every reason to believe that the transferee in-
stitution will take whatever steps are necessary-—
including placement in administrative detention—to
protect an inmate from a known danger of attack, it
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is, moreover, extremely unlikely that such a factual
basis would be present. As to the two respondents
sued in their official capacities and thereby liable only
for prospective injunctive relief, petitioner’s claim
would appear to be foreclosed by his assignment to
administrative detention status because of his high-
risk HIV-positive condition, J.A. 94-95; 123, as well
as by the absence of any allegation by petitioner that
administrative detention status poses any continuing
threat of physical injury to him.

ARGUMENT

I. A PRISON OFFICIAL CAN BE HELD LIABLE
UNDER THE EIGHTH AMENDMENT FOR FAIL-
ING TO PROTECT AN INMATE FROM ASSAULT
BY OTHER INMATES ONLY IF THE OFFICIAL
HAD ACTUAL KNOWLEDGE THAT THE INMATE
WAS SUBJECT TO AN UNREASONABLY HIGH
RISK OF ASSAULT AND REFUSED TO TAKE
READILY AVAILABLE STEPS TO ALLEVIATE
THAT RISK

A. The Objective And Subjective Components Of An
Eighth Amendment Claim

In addressing the circumstances in which prison
officials could be regarded as inflicting “cruel and un-
usual punishment[]” in violation of the Eighth
Amendment, this Court in Wilson v. Seiter, 111 S. Ct.
9921, 2322, 2327 (1991), acknowledged that the
Eighth Amendment protects against “some depriva-
tions that were not specifically part of the sentence
but were suffered during imprisonment.” 111 S. Ct.
at 2323, Thus, prisoners can claim violations of their
richts under the Eighth Amendment from “cruel and
unusual” conditions of confinement, including inade-
guate food, elothing, warmth, medical care, or “pro-
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tection * * * * afforded against other inmates.” See
id. at 2326-2327. The lower courts have recognized
that the failure of prison officials to protect prisoners
against violence at the hands of other inmates can
give rise to claims of a violation of Eighth Amend-
ment rights. See, ¢.g., Morgan v. District of Colum-
bia, 824 F.2d 1049, 1057 (D.C. Cir. 1987) (*‘a pris-
oner has a constitutional right to be protected from
the unrcasonable threat of violence from his fellow
inmates’) ; Meruwcther v. Faullkner, 821 ¥.2d 108
(7th Cir.) (same), cert. denied, 484 U.S. 935 (1987);
Cortes-Quinones v. Jimencz-Nettleship, 842 F.2d 556
(1st Cir.) (same), cert. denied, 488 U.S. 823 (1988).

The Court in Wilson stated, however, that not all
deprivations that prisoners suffer at the hands of
prison officials constitute Eighth Amendment viola-
tions, see 111 S. Ct. at 2324. See Whitley v. Albers,
475 U.S. 312, 319 (1986) (“[n]ot every governmen-
tal action affecting the interests or well-being of a
prisoner is subject to Eighth Amendment scrutiny™).
The Eighth Amendment addresses “punishment.” An
inmate does not suffer “punishment” in the constitu-
tional sense unless the deprivation is inflicted by an
official acting with a sufficiently “culpable state of
mind.” Wilson, 111 S. Ct. at 2323, 2327. This Court
explained in Wilson that the “‘intent” requirement
was ‘“not the predilection of this Court,” but was
impesed by the Eighth Amendment, “which bans only
cruel and unusual puwishment.” 111 S. Ct. at 2525.
Thus, in the prison context, where pain or injury in-
flicted upon an inmate “is not formally meted out s
punishment by statute or the sentencing judee, some
mental element must be attributed to the inflicting
officer before it can qualify [as punishment under the
Eighth Amendment].” 111 S. Ct. at 2325.
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Accordingly, the Wilson Court recognized that a
valid claim for deprivation of rights guaranteed un-
der the Eighth Amendment contains both a “subjec-
tive” and an “objective” component. When a prison
official is sved regarding an inmate’s attack on an-
other inmate, the official therefore cannot be held
liable unless the plaintiff establishes that his claim
satisfies both the subjective and objective require-
inents for an Eighth Amendment violation. To meet
the “objective” element, a plaintiff must prove that
there was “sufficient harm™ attributable to the actions
of the government official. See Hudson v. McMillian,
112 S. Ct. 995, 999-1000 (1992). To satisfy the “sub-
jective” element, the plaintiff must demonstrate that
the responsible official acted with a “culpable state of
mind.” Wilson, 111 S. Ct. at 2322, 2327. See also
Helling v. McKinney, 113 S. Ct. 2475, 2481-2482
(1993) ; Whitley, 475 U.S. at 320.

B. The Failure Of Prison Officials To Protect A Pris-
oner From Inmate Assaults Does Not Violate The
Eighth Amendment Unless The Prisoner Has Been
Exposed To An Unreasonable Risk Of Attack By
Other Inmates

In Helling v. MeKinney, 113 S. Ct. at 2481, the
Court held that a prisoner could establish the objec-
tive element of an Eighth Amendment claim by prov-
ing that his exposure to passive cigarette smolie in
prison created “an unreasonable risk of serious dam-
age to his future health.” The principle artienlated
in Helling, if translated into the context of this case,
sugeests that a prisoner can establish a violation of his
richts under the Eighth Amendment if he shows that
he is incarcerated under conditions creating an un-
reasonably high risk that he will suffer serious harm
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or injury at the hands of other inmates. In the
prison context, however, the meaning of “‘unreason-
ably high risk” is different from the meaning of that
term in society generally. Prisons are inherently dan-
ocrous places. See Hudson v. Palmer, 468 U.S. 517,
526 (1981). Within the volatile prison community,
prison officials are required to protect the prisen staff,
visitors. and the inmates themselves. Id. at 526-527.
In determining whether a prison risk is unreasonably
high, it must be compared to the level of risk ordinar-
ily acceptable in that type of penal institution.
Moreover, the threat of assault by another inmate
i« not like the risk of a statie prison condition. Com-
pave Helling v. MeKinneyy, supra (addressing the risk
pesed by second-hand or “passive” smoke). Inmate
violence is often random and unpredictable, and may
denend on the temnorary presence of particularly vio-
lent individuals. Such violence can never be fully
controllcd, despite prisen officials’ hest efforts. See
c.if., DBruscino v. Carlson, 854 F.24 162 (7th Cir.
1988) (detailing inmate violence at USP-Marion),
cert. denicd, 491 U.S. 907 (1989). Becanse day-to-day
Jife in prisons housing violent offenders exposes in-
mates to a possibility of violence that may be present
despite reasonable measures on the part of prison
officials to ensure security, the risk of inmate assaults
that is inevitably present in such facilities is not
sufficient to satisfy the objective component of the
Eiehth Amendment. Rather, to he actionable, the
risk of inmate assaults must rise significantly above
the level that is ordinarily prevalent in facilities hous-
ing dangerous offenders. The level of risk to which
the commlaining inmate is exposed must also “he =0
arave that it violates conteniporary standards of de-
Ceney 1o exnose @i jone unwillingly to such a risk.”
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Helling, 113 S. Ct. at 2482. Such a risk of violence
is not ordinarily shown by pointing to isolated inci-
dents; it may be established by showing that assaults
can be expected to occur with sufficient frequency to
put the prisoner in pervasive fear for his safety. To
demonstrate an unreasonable risk of serious injury,
the prisoner need not invariably demonstrate that he
was specifically threatened with injury by another
identified inmate—although such a threat, if credible,
would tend to prove that the prisoner suffered ex-
posure to an unreasonable risk of attack. A prisoner
can also establish that he was exposed to an unreason-
able risk of harm, for example, by showing that he
belongs to an identifiable group of prisoners who are
frequently singled out for violent attack by other in-
mates. See Martin v. White, 742 F.2d 469, 474 (8th
Cir. 1984); Withers v. Levine, 615 F.2d 158, 161
(4th Cir.), cert. denied, 449 U.S. 849 (1980).

C. The Failure Of Prison Officials To Protect A Pris-
oner From Inmate Assaults Does Not Violate The
Eighth Amendment Unless The Officials Act With
Deliberate Indifference To An Unreasonable Risk
Of Attack By Other Inmates

1. Even if an inmate demonstrates the existence
of an “objectively” unreasonable threat or risk of
serious injury through assault by other inmates, he
still must satisfy the suhjective component of the
Eighth Amendment, which “mandate[s]” an “inquiry
into a prison official’s state of mind.” Wilson, 111
S. Ct. at 2324. In the context of a civil suit against
a prison official based on dangerous prison conditions,
the Court in Wilson held that the minimum requisite
“culpable mentai state” with which the official acts
is “deliberate indifference” to the condition to which
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the complaining prisoner is exposed. Sec Wilson, 111
Q. CL. at 2326-2327. See also Estelle v. Gamble, 429
U.S. 97, 106 (1976) ; Manarite v. City of Springfield,
957 F.2d 952, 955 (1st Cir.), cert. denied, 113 S. Ct.
113 (1992). Likewise, where the condition of which
a prisoner complains is the failure to protect him
from harm at the hands of other inmates, the inmate
must prove, at a minimum, that the official from
whom he seeks damages acted with “deliberate in-
difference” to the danger posed by the threat of in-
mate violence.”

Although deliberate indifference “does not require
a finding of express intent to harm,” Berry v. City of
Muskogee, 900 F.2d 1489, 1495 (10th Cir. 1990), it
does involve “more than ordinary lack of due care for
the prisoner’s interests or safety.” Whitley, 475 U.S.
at 319. To act with “deliberate indifference” towards
potential assault by other inmates, the prison official
must know of the risk of harm to which an inmate is
exposed, or he must actively avoid such knowledge,
see, e.q., McGill v. Duckworth, 944 F.2d 344, 351
(Tth Cir. 1991), cert. denied, 112 S. Gt. 1265 (11992),
and he must fail to take readily available action to
prevent the harm from occurring. Only then does the
official possess the subjectively “callous” and “‘wan-
ton” state of mind necessary to inflict “punishment.”
See Wilson, 111 S. Ct. at 2326; see also Duckworth
v. Franzen, 780 F.2d 645, 653 (7th Cir. 1985)
(“[pJunishment implies at a minimum actual knowl-
edge of impending harm easily preventable, so that a
conscious, culpable refusal to prevent the harm can

% There would, of course, also be liability if the official acted
or refused to act with the intention that an inmate suffer
serious harm at the hands of another inmate or inmates.



17

be inferred from the defendant’s failure to prevent
it"), cert. denied, 479 U.S. 816 (1986).

In sum, to prove ‘“deliberate indifference” in the
context of a prisoner’s claim of official failure to pro-
tect him from prison violence, a plaintiff must
demonstrate that:

(1) the defendant-official knew of an unreason-
ably high risk of serious physical harm to an
inmate from other prisoners;

(2) the defendant-official had the ability to act
or refrain from acting so as to significantly de-
crease the unreasonable risk; and

() the defendant nonetheless did not use readily
available means to protect the inmate or avoid
the danger.

See also Mararite, 957 F.2d at 956; McGill, 914 17.2d
at 347-351; DesRosiers v. Moran, 949 F.2d 15, 19
(1st Cir. 1991); Doe v. Sullivan Co., 956 .21 545,
555 (6th Cir.), cert. denied, 113 S. Ct. 187 (1992).

2. Petitioner (Pet. Br. 15-27) contends that it
is unnecessary for a prison official being sued under
the Eighth Amendment to possess “actual knowledge”
of an unreasonable danger to an inmate; rather, it
is sufficient if the risks to which the inmate was ex-
posed were the type of which the official “should
have known.” See, e.g., Young v. Quinlan, 960 F.2d
351 (3d Cir. 1992). Instead of inquiring whether the
official acted recklessly in disregarding a serious risk
of which he had actual knowledge, petitioner would
only ask whether the danger is one of which a reason-
able prison official ordinarily would have been aware.
Accordingly, petitioner asks this Court to adopt an
“objective,” “reasonable person” test for Iighth
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Amendment liability in these cases. See Pet. Br. 16-
17, 20-21, 26-27.

Petitioner's approach is directly at odds with this
Court’s eonstruetion of the Eighth Amendment in
Wilson v. Seiter, supra. Petitioner argues in effect
that purely ohjective conditions—such as a high prob-
ability that certain inmates will be exposed to attack
in a particular institution—could be enough to trig-
ver Eighth Amendment liability by the responsible
official, regardless of whether the official was actually
aware of the risk. In Wilson, the petitioner and his
amici similarly argued that an Eighth Amendment
violation should not invariably turn upon the knowl-
edge possessed by the responsible official if the objec-
tive prison conditions were themselves inhumane, or
otherwise eruel and unusunl. See, ¢.g.. Brief for the
United States at 14-21 in Wilsoir. In response, this
Court squarely rejected this purely “objective™ ap-
proach to an Eighth Amendment violation. Wilson,
111 S. Ct. 2325-2328. This Court held instead that
even if conditions are objectively inhumane or eruel, a
plaintiff must still establish the official’s “knowledge”
of the conditions to which the prisoner is exposed. [d.
at 2325. Thus, the inquiry into the official’'s mental
state is a “subjective” test, not, as petitioner sug-
gests, an objective inquiry. The focus of the “sub-
jective component” of the Eighth Amendment is on
the defendant-official’s actual knowledge, not on what
an objectively reasonable official should have known.

Petitioner’s “should have known” approach ignores
the “deliberateness” requirement of the “deliberate
indifference” standard. The term “deliberate” man-
dates a knowing or conscious choice by the official
being sued. Cf. City of Canton v. Harris, 489 U.S.
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378, I88-389 (1989;. Deliberate indifference and a
subjectively culpable state of mind are only demon-
strated when an official is actually aware of facts
showing the existence of an unreasonable risk bus
consciously and deliberately chooses to ignore the risk.
See, o, Duckworth . Fronzen, 780 F.2d at 653, If
an official is in fact unaware of facts showing an an-
reasonable danger or threat to an inmate, then he
cannot be held to have made a conscions or deliberate
choice to ignore the danger or threat. An official’s
fatlure to respond 1o a risk of which he was not
aware ” cannot violate the Eighth Amendmen:.

* Some lower courts have recognized that “willful blindness”
may be treated as a species of knowledge satisfving the Wileon
“deliberate indifference” standard. See MeGill, 914 F.2d at
351 (“Going out of your way to avoid acaquiring unweleome
knowledge 12 & species of intent. Being an ostrich involves a
level of knowledge sufficient for conviction of crimes requiring
specific intent.”): Mauwarite v. City of Springneld, 957 F.2d at
5. The “willful blindness™ principle is reflected in the defi-
nition of “knowledge™ in the Model Penal Code-

When knowledge of the existence of a particular faet is an
element of an offense, such knowledge is established if a
person is aware of a high probability of its existence, un-
less he actually believes that it does not exist.
Model Penal Code § 2.02. This Court relied on that defini-
tion, for example, in Turner v. 'nited States, 396 1S
398, 116 & n.29 (1970), to hold that the defendant in th-t
case “knew" that the heroin he possessed came from a foreign
country, even if he lacked “specific knowledge” of its source
and trajectory, because “he was aware of the ‘high prob-
ability’ ™ that the heroin came from abroad. See also Leas
V. United States, 395 UK. 6, 46 n.93 (1969): see renerally
obbins, The Ostrich Instruction: Deliberate lavorance as o
Criminal Mens Rea, 81 J. Crim. L. & Criminology 191 (1990).
In the context of prison assaults, an official might be charged
with “knowledge” of an unreasonable danger, even if he does
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3. The anplication of a “recligence” standard of
liability to prison officials charged with assigning
mmates within the federal prison system is especially
inappropriate, because decisions concerning prisoner
vlacement require officials to make subjective, com-
plex, and highly individualized judgments. In de-
termining where an inmate is to be contined, officials
must exercise professional judgment to balance the
peculiar needs of the prisoner, the available resources
for housing prisoners, and the interest in security of
other inmates and the prison system as a whole.™
Inmates are often transferred to stricter Taeilities to
ensure adherence to prison disciplinary rules or to
remove an inmate from svrroundings that he has
learned to manipulate. This Court has therefore rec-
ogmnized that, in making subiective judgments regard-
ing discipline and security, prison officials must be
granted a “wide-ranging Jeference.” " See Bell o

not possess specific information concerning the risk at 1ssue,
if he deliberately avoids acquiring such knowledge or harbors
a high degree of suspicion that the risk exists.

* BOP regulations provide that all BOP staff “screen newly
arrived inmates to ensure that Bureau health, safety, and
security standards are met.” 28 C.F.R. 522.20. Following an
assessment of the inmate's physical and mental “health status
and history,” 2R C.F.R. 521.11, 524.12, BOP personnel must
determine whether “there are nonmedical reasons for housing
the inmate away from the general population.” 28 C.F.R.
522.21. BOP staff are authorized to classify as “protection
cases,” and to place in administrative detention, any inmate
who the staff has “good reason to believe * * * is in serious
danger of bodily harm.” 28 C.F.R. 541.23(a) (%) and (b).

"1 Although placement in administrative detention (rather
than the general population) is one way of safeguarding pris-
oners from attack by other inmates, petitioner has, in fact,
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Wolrish, 441 U.S. 520, 547 (1979): see also Hewitt
v. Helms, 459 U.S. 460, 474 (1983) Whitley, 475
.S, at 321-322. As long as a security measure is
taken in goed faith and for a legitimate purpose,
“neither judge nor jury” may “freely substitute their
Judgment for that of officials who have made a con-
sidered choice.” Whitley, 475 U.S. at 322.

If the standard for Eighth Amendment liability is
whetnier an official responsible for prisoner assign-
ments “should have known” of an unreasonable dan-
ger of attack, then courts might use hindsight to
review prison officials’ good-faith judgments concern-
ing the placement of individual prisoners. Within
federal prison facilities, there are many categories
of inmates who might be subject to a heightened risk
of attack by others. A male inmate who is small or
effeminate, known as an informant, 2 member of a
rang, convicted of an unpopular offense (such as
child molestation), outnumbered by members of an-
other race, or who has been attacked in the past,
could elaim that prison officials committed an error in
Judgment by nnderestimating the danger that he
faced. Sec c.o., MeGill, 944 F.2d at 350. To make
officials liable for such errors in judgment would
challenged his assignment to administrative detention in the
past. When petitioner was incarcerated at USP-Lewisburg, a
level-five institution, he spent all of his time there in adminis-
trative detention because of the concern that his presence in
the general population at that prison would create a threat to
internal security. See Farmer v. Carlson, 685 F. Supp. 1335
(M.D. Pa. 198R8). Petitioner sued various BOP officials, argu-
ing that his confinement to administrative detention at USP-
Lewisburg violated the Eighth Amendment and deprived him
of his right to due process of law. Id. at 1341-1344.
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transform the Eighth Amendment into a “font of tort
aw to be superimposed” upon the administration of
‘he federal prison system. See Daniels v. Williams,
174 U.S. 327,332 (1986).

1. Petitioner’s principal objection to an actual
knowledee standard is that it will permit a prison
official to escape liability even when a threat or un-
reascmable risk of assault is “obvious.” Pet. Br. 26-
27. However, a subjective actual knowledge standard
does not preclude a plaintiff from attempting to con-
vince the finder of fact that officials must have had
knowledge of a risk because it was obvious. Actual
knowledgze can be proven in a variety of ways. Typi-
callv. an inmate will demonstrate knowledge of dan-
ger by showing that the inmate notified the official
of a specific and highly credible threat or circum-
stance placing him at risk. See McGill, 944 F.2d at
219 James v. Miliwcaukee Countu, 956 F.2d 696, 700
(Tth Cir.). cert. denied, 113 S. Ct. 63 (1992). A
plaintiff may also attempt to prove through other
‘opes of circamstantial evidence that the defendant-
official had actual knowledge of the risk or threat at
e, See James v. Milwaukee County, 956 F.2d 696,
700 (Tth Cir. 1992) (citing cases). For example, if
there is evidence that an unreasonable risk of inmate
attacks was longstanding, pervasive, well-documente,
o expressly noted by prison officials in the past, and
the circumstances suggest that the defendant-official
he're sued had been exposed to information concern-
ne the risk and thus “must have known” about it,
then <uch evidence could be sufficient to permit a trier
£ fact to find that the defendant-official had actual
tnowled e of the risk. See Swofford v. Mandrell, 969
=91 117, 550-551 (Tth Cir. 1992) ; James, 956 F.2d
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at 700. See also Wilson, 111 S. Ct. at 2325 (“[t]he
long duration of a cruel prison condition may make
it easier to esfablish knowledge and hence some form
of intent”). Although the “must have known” and
the “should L.ave known” tests for liability, if applied
to “obvious” risks, will often lead to the same result,
they are nevertheless distinct. Thus, even if the risk
that a certain inmate would be assaulted was ‘“ob-
vious”’—in that, for example, similar attacks were
extremely commonplace—and even if a prison official
was in a position to know of the risk, a finding by
the trier of fact that the official actually did not know
of the risk (e.g., because he was under a mistaken
impression that the risk was slight) would bar
Eighth Amendment liability.

5. In City of Canton v. Harris, 489 U.S. 378
(1989), this Court considered the question of when a
municipality could be held liable under 42 U.S.C. 1983
for inadequate training of police to safeguard citizens'
constitutional rights. The Court explained that a mu-
nicipality could be found to be “deliberately indiffer-
ent” to the need for training where the failure to
provide such training was “so likely” to result in a
violation of constitutional rights that the need for such
training was “obvious.” Canton, 489 U.S. at 390.
From this statement in Canton, petitioner deduces
that, in an Eighth Amendment case, if the risk of in-
jury or the threat to an inmate is “obvious,” there is
no need to inquire into whether the defendant-official
was actually aware of it. See Pet. Br. 15-26. Rather,
officials can be charged with “constructive knowledge"
that “placing a prisoner in that circumstance would
lead to an unreasonable risk of assault.” /d. at 17.

The Canton majority’s discussion of ‘“‘obvious”
risks, see 489 U.S. at 390 & n.10, is not inconsistent
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with the actua! knowledge standard outlined above.
As previensly discussed, the existence of an obvious
risk can provide strong eircumstantial evidence that
an official who was in a position to perceive the risk
was in fact aware of it. Similarly, the Court’s discus-
sion in Canton of the circumstances making the need
to train “obvious™ is compatible with a standard of
“deliberate indifference” that permits knowledge to be
inferred from appropriate circumstances, rather than
a standard that permits liability to be impesed on
the basis of a conclusion that the actor “should have
known' of the risk, whether or not actual knowledge
could ultimately be established.™
The Court’s analysis in Canton is not, in any event,
wholly applicable to the situation before the Court
here. In Canton, there was little question that the
responsible municipal officials were aware of certain
focts concerning the tasks that city police officers
wvorild be ealled upon to perform in the course of their
Dities. See 189 U.S. at 390 n.10 (stating that “city
(erriatore Yaev te a meral certainty that their
wolice fficers will he required to arrest fleeing felons.
The city has armed < officers with firearms, in part
12 That the Court's dicenssion of “ohviousness” in Canfon is
boot pond as cnmecstine 1 method for inferring subiective
Lo bodes yather than ae adopting an obiective standard of
“oometractive knowledee " is huttressed by the Court’s citation
20 Coovton in Wileon v, Seiter, The IWilenn Court relies on the
decicion in Corto. for the propesition that cirenmstances
eoine to the “obviousness™ of a risk-—such as “[tlhe lone
Mrstion of o ernel prison condition”—-may mzke it easier to
e e Yo 4o part of prison officials, see 111 8. Ct.
4t 9995 The W lean Court does not sueeest that the Court in
Canton wonld hove held the municinality llable even ibsent
any awareness by city officials of the conditions mivine rice to
the need 1o train nolice *o safecuard constitutional riehts,
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to allow them to accomplish this task.”). The only
question in Cairton was whether knowledge of these
facts made the need to train police in the use of deadly
force so “obvious,” as a matter of judgment, that
the city could be held liable for failing to da so. See
189 U.S. at 390 n.10 (“[T]he need to train officers
in the constitutional limitations on the use of deadly
force * * * can be said to he ‘so cbvious’ that failure
to do so could properly be characterized as ‘deliberate
indifference’ to constitutional rights.”). The question
in this case, in contrast, is not whether the need to
take action should be considered *“cbvious” because of
“facts”—i.e., the presence of a risk to certain inmates
—of which officials are acknewledoed 1o be aware.
Rather, the question here is whe'her the prison offi-
cials are aware of the facts establishine the rick in
the first place.

II. THE JUDGMENT BELOW SHOULD BE AFFIRMED

Petitioner alleges that respondents in this case vio-
lated his Eighth Amendment rights by transferrine
him to an institution in which he was in serious dan-
ger of violent sexual assault. In order to recover
ur-ler the correct constitutiomal standard, iscussed
in Part I of this brief, petitioner would be required
to show, at the very least, that respondents acted to
effectuate his transfer with actual knowledge that
petitioner would, in fact, be subject to a substantially
increased and unreasonably hioh risk of violent sexual
attack at the new institution, and that respondents
effectuated the transfer with dei‘berate indifferen:e
to that risk.

Petiticner made general allegations to this effect
in his pro <« complaint. Paragraph 1 of that com-
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plaint first alleges that respondents violated his rights,
“due to their deliberate indifference to her saftey
[sic] arising from their inappropiate [sic] classifica-
tion, designation and housing of her, as a transsexual,
in a penitentiary that has a violent environment,
knowing such would endanger her life and did in-
deed result in her being harass,[sic] threaten [sic]
and sexually assualted [sic].” J.A. 43-44. With
regard to petitioner's transfer to USP-Terre Haute,
which is the immediate subject of this litigaticn, pe-
titioner alleged that respondents “were aware that
USP-Terre Haute is a penitentiary, with a violent
environment, housing a majority of violent offenders
with frequent incidents of assualts [sic], * * * [as]
well as a history of murders, weapons, drugs, sexual
assualts [sic], ete.” and that “to place the plaintiff or
ony male-to-female peroperative [sic] transsexual,
who has a feminine appearance, presents themselves
mentally and physically as female, has been admin-
istered female hormones and had begun to prepare
for Sex Reassignment Surgery would be sexuully
assualted [sic] at USP-Terre Haute, and through
their actions or omissions permitted the plaintiff to
be desionated and housed at USP-Terre Haute.” J.A.
65-66. In their declaration supporting their motion
for dismissal, respondents either denied personal
knowledge that petitioner would be subjected to an
increased danger as a result of his transfer, denied
responsibility for the transfer, or both. See J.A. 8-18,
93-102.

Respondents subsequently filed a motion for sum-
mary judgment. At the time this motion was acted
upon by the district court petitioner had a pending
second discovery request for production of documents.
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In response to respondents’ summary judgment mo-
tion petitioner moved, pursuant to Fed. R. Civ. P.
26( 1), that the distriet court not act on the summary
judgment motion because of his pending discovery re-
quest. In this Rule 56(f) motion, petitioncr alleged
that he was unable to respond to the summary judg-
ment metion “because the materials necessary for
the plaintiff's response is [si¢c] in the possession
of the defendants.” J.A. 103, In an affidavit attached
to his response, petitioner alleged that the docu-
ments he had requested through the rending discovery
request “are expected to show that each defendant
had knowledge that USP-Terre Haute was and is, a
violent institution with a history of sexual assauit,
stabbings, ete. The evidence is further expected to
show that each defendant showed reckless disrecard
for my safety by designating me to s=aid institution
knowine that T would be sexually assaulted.” J.A.
105-1086,

The district court denied petitioner’s motion under
Rule 56(f) and simultaneovsly granted respondents’
motion for summary judgment. As to the Rule
56(f) motion, the court held that the documents
sought by petitioner were “not shown by plaintiff to
be necessary to oppose defendants’ motion for sum-
mary judgment.” J.A. 121,

Respondents submit that the Court should affirm
these district court determinations. The only respond-
ents potentially liable for damages in this case (those
suerd in their individual capacities) are alleged to
he liable solely because of their participation in the
decision to transfer petitioner fo USP-Terre Haute,
where petitioner was allegedly attacked. Petitioner
nowhere alleges any reason for believing that these
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officials, who had no direct responsibility for ad-
ministering the Terre Haute institution, would have
had knowledge of conditions within that institution
recarding danger to transsexual inmates sufficient to
meet petitioner's burden of demonstrating their ac-
tual knowledge and deliberate indifference under the
Eighth Amendment standard. Although petitioner’s
affidavit, submitted in support of his Rule 56(f)
motion. alleged that the documents he had requested
through discovery Tare expected to show” informa-
tion bearing on such knowledge by each respondent,
the affidavit does not offer any factual hasis for that
conclusion. Since priscn  officials who transfer an
immate to another institution have every reasen to
selieve that the transferee institution will take what-
ever steps are necessary—ircluding placement in ad-
ministrative detention—to protect an inmate from a
known danger of attack, it is, mereover, extremely
unlikely that such a factuai has= would be present.
As to the two respondents sued in their official capaci-
ties. and therefore liable only for prospective injunc-
tive relief, petitioner’s claim would appear to he fore-
closed by his assignment to administrative deten-
tion status because of his hich-risk HIV-nositive con-
dition. J.A. 94-95, 123" as well as by the absence
of anv allegation by petitioner that administrative

13 U'nder BOP regulations, an inmate may be placed in “con-
trolled housing status” when there is “reliable evidence caus-
ing staff to believe that the inmate engages in conduct posing
4 health risk to others.” 2R C.F.R. 541.61; see also 28 C.F.RR.
541.62 et seq. (procedures for referring IV positive inmates
to controlled housing status). Petitioner’s placement in ad-
ministrative segregation, beginning in April, 1989, was based
on his having had sexual relations with another inmate while
knowingly carrying the HIV virus. See pages 3-4, supra.
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detention status poses any continuing threat of physi-
cal injury to him.

The issues concerning the correctness of the dis-
trict court’s decisions on respondents’ summary judg-
ment motion and petitioner’s Rule 56 (f) response to
that motion are specific and unusual factual ones
involving the exercise of trial court discretion. The
Court may therefore believe that they are most ap-
propriately dealt with on remand, where the lower
courts will have the full benefit of this Court’s opin-
ion in this case regarding the constitutional standard
to be applied here. See, e.g., Helling v. McKinney,
113 S. Ct. at 2481-2482. Respondents submit, how-
ever, that the record developed in the district court
calls for affirmance of the decision of the court of

appeals.
CONCLUSION

The judgment of the court of appeals summarily
affirming the district court’s grant of respondents’
motion for summary judgment should be affirmed.
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