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QUESTION PRESENTED
Whether, under the Eighth Amendment to the Con­

stitution, petitioner is entitled to damages or an in­
junction against various federal prison officials re­
sponsible for transferring him to, or assigning him 

vvithiri a prison facility where he was sexually as­
saulted by another inmate.
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OPINIONS BELOW

The judgment of the court of appeals (J.A. 127-
,. A ‘he district court(J.A. 120-126} are unreported.

JURISDICTION
The judgment of the court of appeals was entered 

on August 7, 1992. The petition for a writ of cer- 
tioran was filed on Januaiy 1. 1993,' and was granted 

on October 4 1993. J.A. 129. The jurisdiction of this 
Court IS invoked under 28 U.S.C. 1254(1).

• On November 2. 1992, Justice Stevens granted petitioner's 
application for an extension of time within which to file a 
petition for certiorari until January 4, 1993.

(1)



CONSTITUTIONAL PROVISION INVOLVED

The Eighth Amendment of the United States Con­
stitution provides:

Excessive bail shall not bo required, nor excessive 
fines imposed, nor cruel and unusual punish­
ments inflicted.

STATEMENT
1. Petitioner is currently senang a twenty-year 

sentence in the federal prison system for credit-Ciird 

fraud.= J.A. 24-25, 107. Petitioner is a biological 

male, but considers himself a “pre-operative transsex­
ual.” J.A. 43, 49-51. See also Farmer v. Haas, 990 

F.2d 319, 320 (7th Cir. 1993). Because petitioner is 

a biological male, he has been incarcerated in all-male 

federal correctional facilities while sendng his sen­
tence. Id. at 320.*

During the period relevant to this case, the federal 

prisons were assigned a security level from one to six 

(level one being minimum security and level six being 

maximum security). J.A. 34. Prior to the time of 

the incident at issue in this case, petitioner was 

housed in various facilities within the federal Bu­
reau of Prisons (BOP) system. J.A. 107-111. From 

March, 1987, to January, 1988, petitioner was incar­
cerated at the Federal Correctional Institution (FCI) 

in Petersburg, Virginia, a security level-four in.stitu- 

tion. J.A. 34, 110. While incarcerated at Petersburg,

* Petitioner has also been convicted and sentenced to thirty 
years in prison by the State of Maryland for theft and at­
tempted theft J.A. 25.

» Because petitioner is a biolojrical male, the jrovernment 
uses the male pronouns “him” and “he” to refer to petitioner 
in its brief.



petitioner was placed in-the general prison popula­
tion. J.A. 110. However, he was frequently placed 

temporarily in “administrative detention” for com­
mitting disciplinary violations (including credit-card 
fraud). J.A. 24, 26, 57, 58-59.

In January, 1988, petitioner v/as transferred for 
disciplinaiy reasons to the FCI in O.xford, Wisconsin 

another level-four institution. J.A. 26, 34, 112.’ 
Again, petitioner was housed with the general ’prison 

population. J.A. 61. While at Oxford, petitioner 

again committed numerous disciplinary violations. 
His offenses included purchasing merchandise over 

the telephone and credit-card fraud. J.A. 15-16, 19- 

29. He was also charged with having sexual relations 

with another inmate while knowingly carrying the 

Human Immunodeficiency Virus (HIV).“ See also 
Farmer v. Moritsugu, 742 F. Supp. 525 (W.D. Wis. 
1990).

In resj)onse to petitioner’s numerous violations and 

charges, the FCI-Oxford officials requested that he be 

transferred for disciplinaiy reasons. In the transfer 

miuest, the warden stated that FCI-Oxford officials 

believed “that [petitioner] requires the security and 
siqienision offered at a Penitentiaiy.” J.A. 32.® The 

BOP’s regional office approved the transfer request 

and, in March, 1989, petitioner was transferred to

^Petitioner was later found guilty of this charge. See 
Farmer v. Coxvan, No. 90-1670, 1992 U.S. App. LEXIS 4918 
(7th Cir. Mar. 18,1992) (a per curiam unpublished order).

“Respondent Kurzydlo, an FCI-Oxford official, recommended 
that petitioner be placed in a level-five penitentiary The 
official explained that “[petitioner] had been given two op- 
poi-tunities to function in a Security level ‘4’ institution, but 
became a management problem due to his failure to abide by 
the rules at both institutions." J.A. 37



r
the USP in Terre Harle. Indiana, also a level-four 

institution. J.A. G4-<m. Like ali new inmates, 
l>etitioner was initially placod in administrative dt*- 

tention while the inslitulion’s “unit team ’ d»rid<-<l 
what housing placement was appropriate. Ul.
See also 28 C.F.R. o22.lO s<tf. (pn»cedui*es for 

class! heat ion of new inmates); 2S (\F.U. .)22.2u (f 

iicq. (pnx'edures for intake screening of n» w inmates). 

Following an as.sessment by Terre Haute ini'son- 

nel, petitioner was plac«*d in the general prison p«»po- 

lation at Terre Haute. J.A. 91. Petiti<»ner does not 

claim in this action that he ever a.ske«l to lie kept in 

administrative detention or pn»tei .ve cusi»*<ly at 

Teriv Haute, that he objecle<l to lj«*ing plar»*d with 

the general j>risf)n |M)pulation, or that he advised any 

Terre Haute official that he felt threateneil or in dan­
ger. Ibid.

Petitioner all(‘ges that on .\pril 1, 19^9. lie was 

Si*xually as.saulted by another inmate. J..\. llo-llG. 

On .\pril 7, 1989, petitioner was placed in adminis­
trative detention at the direction of the Regi»>na! pnp 

Office Ix'caiKse his status as a high.-risk HlV-pesitiv.- 

inmate |>os4*d a danger to othei*s. J..\. hi-*.)’*, 12‘k 

There 's n»» allegation tiiat i»etition» r was su»m. rl 
to any additional physical assaults aft< r his placement 

in aflministnative (ietention at USP-Ti-nv Ha.ate.
2. On .\ugust 20. 1991. i>etitioner fil<‘<I this civil 

action agaimst the Direct(»r (J. Michael Quinlan) and 

Regional Director (ralvin Kdwanls* ) of IP »P in theb* 

official ca]»acities. ami four Huivau officials in th«‘ir 

individual and official capacities. I-)-19; D. Ft.
Rec«»iil Item 27 (.\merded romji’aiii:). a.t 1-2. The 

four defendants sued in their official and individual

• Mr. Ed\vard.s was the warden at the Terre Haute Peniten- 
tiar>' when the allejred sexual assault occurred.



capacities wci- : .Uiny K. DuBois. who was Begicnal 

Dim-tor of the fU)P North Central Region, which en­
compasses F(M-Oxf«inl; N.W. Smith, a con-ectional 

su-\ ices :i.l!!iir.istra»or in the Buivau’s i-egional office, 
wlio ’vas imolwi! iii ih«* aj»pn»val of the re<i!iest for 

petitioner's transfer to USF*-Terre Haute; Fulwarti 

Mreiinnii. warden at FCI-Oxfonl, who refpiest«l the 

transf I; and Dennis Kui-z>-dlo. a cas«- manaj^er at 

Fri-n\fnnl. J.A. 17-19. Petitioner allejred tliat, fle- 

si.ite Kni».vin" that FSP-Terre Haute was a violent 

in.<litn’:on with a histon* of inmate assaults, and that 

fM'titionei*. as a pre-«?|H*rative trtinssexual, was par- 

tieuiai y ' ij^nerahle to si^xual attack by other inmates, 
the res]‘<»ndents participated in the decision to trans- 

f» e 'dm t » iliat institution in violation t»f his rights 

uinler th<‘ Fijihth Amendment to the Constitution. 

J.A. H“ soucdit compensaton- ($lno.O(M») arJ
puniti\e damaps ($100,000) a.^ain.st the four indi­
vidual i‘sponilents under Ijirriis v. Sly I nkhou'n 

h'fd S'ti’rofirs Afff’nts^ 4o;t C.S. 1188 (19<1). J.A. 
(59. I.iitio;; r al.^^o s<.u^du an injunction rtxpiinng 

BOP to place him in a “eo-<.-omvtional facility” (i.e., 
one ho .sini: lx»th .sexes) ami barrinj; the Bureau from 

tonfiniin: him in any “iKnitentiaiy.” Ihid.
:t. the pnrti*'S subnutted various <le<lara-

tioms, .s«e J.A. 8-i:). 41-102. 10.V107, !-esi)ondon s 

r.iovei! ri»r summary ju<ljtrim-nt. Pelitumer filed a 

I r* ss-r.oth !' f«»r summaiy judjiment ami also fthsl a 

motion ’U’d. r Fe<l. R. Civ. P. r.f>( f). claiminp that ad- 

iliti' eai di.sc<»ven‘ 'vcs revx-.ssaiy to e]»]>e^e respond- 

entji’ suuuuan' jiul^ment motion. J..\. 120-121. The 

a'AoiTii.u r.t liieti a im»tion for a pn»t«-tive order stay- 

injr «li.si-o\t ly until the court n solv«sl the issue of 

tiu.-difnsl immunity. J..\. 121. The district c*an-t the?i 
rleni»*<l mtitiorer's Rule ofdf) motion, holdinp that 

|K.‘*itioner uad not sh »wn that the d«*ciiments n*«|uestHl



\v«*rr necTssary to opjM)?!* ihe motion. .T.A. 120-121.^ 

Without rulinjt on (jualified immunity, tho nturl th* n 

prantod summaiy juiljtim*nt in favnr of ivsiMiudoi ♦ ^ 

on all claims. I.A. 120-126.
Tile dislr!» t c*ouit held that pri.'iou official.'^ “aro 

liable under the Kiphth Amemlment if they had ac­
tual knowlodi:'- of a thn*at to an inmate’s saf«‘ty and 

failed to take action to pre-.ent the danger.” d.A. 
124. The court further statnl that a prisoner in r- 

mally pn*ves actual knowledpe by showing that In* 

oanplaiiiHl to ju^son officials about a stxx-ifie thival 

of bann. The court opined that an offi< ial w ill eidy 

he held liable if the failure to prevent an attack was 

••dolih* ra»e or m kless in a criminal sen.M .” //od.
The c-ourt found that there was nr» e vidence that 

the nsi«»ndeiits had any misim to iKdie* • that dt. 
rsr-Terre Haute officials could not adenjuately ad­
dress iM'titioner’s safety n<*e*ds. Nor did any ivsiwuid- 

ent have* kne)wle*<ipe eif a s|K*cific thre at t<* jM-tiiieuiei’s 

we*ll-ln*inp at USP-TeiTe Haute. J.A. 12-J. I urthe*r. 
the court found that there* was no evid«*nce that in ti- 

tieine*r lunl e*ver e*xi>r«*sse*ei any conce rn abe»ut l i* 

safe*ty to any of the* res|Kindents. J.A. 122-121. .\e- 

ceireiinply. the c-ourt pranted summaiy judpm»*nt i.i 
faveir e., n*>’,Hindents.

4. IVtitieiner ap|M*aled tc» the Seventh riivuit. 

That c*«iurt stunmarily affinneel. without eipiniem. J..N. 
12T-12S

• : rvinjr tlie* rtisfoven' motion, the court also rxpIainH
ume*nt.*< reejuesteHl by petitioner “were not to be 

ni**«f until after Ineth fpetitioner’.sl dispositive motion and 
brit f in •ipp-*sition to defendants’ motion for summan,' judg­
ment” were due to be filed. J.A. 121.



SUMMARY OF ARGUMENT
1. In ir/7.so^/ V. Setter, 111 S. Ct. 2>I21, 2.12*» 

(1901). this Couit acknowledged that the Eighth 

Anicnflment proscription against cniel and unusual 

piinishniont pi-otects prisoners against certain depri­
vations sufTci-ed during imprisonment, including inade­
quate • pn.tection * * " afToixied against other in­
mates/* id. at 2:i2r>-2227. When a jirison official is 

sued regarding an inmate’s attack on another inmate, 
however, tlie official cannot b<* held liable unless the 

plaintiff establishes that his claim satisfies both the 

“subjective” and -objec-tive” mpiirements for an 

Eighth Amendment violation.
a. To meet the “objective” element, a plaintiff 

must prove that thei*e was “sufficient hann” attributa­
ble to the actions of the government official. See 

ilmho,, s. McMifUan, 112 S. Ct. 995, 999-1000 

(1992). In the context of this case*, a prisoner can 

establish a violation of his rights under the Eighth 

.Amendment if he shows he is incaix*erated under 

conditions creating an uni*easonably high risk thau 

he will suffei- .serious harm or injuiy at the hands 

of other inmates. Cf. Hetlhff v. McKinneif, IIM 

S. Ct. 2175, 2181-2182 (199^1). In the pri.son con­
text, the meaning of “uni*c*asonably high risk” is dif­
ferent fmni the nr-pning of that tenn in society gen­
erally, as prisons can never he made entirely fi’ee of 

the danger that inmates may attack others. To bo 

actionable, the ri.sk of inmate assault must rise sig- 

nifr artly a!x»ve tho level that is ordinarily prevalent 

in facilities housing dangerous offendei-s. and be 

gnni* that it violates ecmtemiKiraiy standanls of de­
cency t<' exjHise fttnmne unwillingly to such a risk.” 

lin S. Ct. at 21^2. A prisoner can establish



that he was c*x|H)secl to an univasonable risk of harm 

in a variety of ways; h«* neocl not invariahl\ <lcii.on- 

straU* that he was s|M‘eifically thr» aten<*»l witli injur 

by anoth.er identified inmate.
' h. A deprivation does not constitute “])\inishnient" 

in the eonstitutional sense iinless inflicted by an ofli- 

cial actinp with a sufficiently “culpable state of 

mind.” Wilsoti, 111 S. Ct. at 2:V22. 2227. .<e.- als4. 
IhUhn V. McKUwfif. 112 S. Ct. at 2181-2482: 

WhUU.j %. ITo U.S. 212, 220 (10801. There-
fniv, to satisfy the “.subjective” element of an Kiphth 

.Amendment claim, an inmate c<»m]»laininij of aut4 ori- 

ties’ failure to protect him fnmi hanii at the hands of 

other inmates must prove, at a minumun. that the 

official from whom he seeks damages acted with “de­
liberate indifl’ennce” to th<* danger i>osed by t’ne 

threat of inmate violence. See, r.//., HhV.vo//, 111 S. Cu 

at 2220-2227. See also fXcf/c \. (7o/»fe/e, 120 U.S. 0 . 
100 (1070); Matiarife v. 07// of Sprittfifield, 0.")7 F.2d 

952, 055 (l.st Cir.), cert, denied. 112 S. Ct. 112. 
(1992). To act with “deliberate imlifTereiice” to- 

wanls jKitential assault by other inmates, a pri.^on 

official mu.st know of the risk of harm to which an 

inmate ’s ex]H)sed, or he mu.st actively avoid such 

knowledg«‘. see, <j/., McGill v. Dcchworfh, Oil h.2 

244, 251 (7th Cir. 1091), cert, denied. 112 S. Ct. 
1265 (1992), and he must fail to take readily avail­
able action tc» pi-event the harm from iKcurring.

2. Petitifiner’s suggestion that an official inflicts 

“cruel and unu.sual” punishment if the risks to which 

the offich'i^ exjM'Sos the inmate .ere tl'e tyjw* of w!u^*h 

the official “should have known” is at «h1(1s with this 

Court’s construction of the Kighth Amondmenl in 

Wilson \. Seiler, snprn, in which it held that p«*i-sons 

in authority must act with “deliboral * indifTerep. »•” 

to prisoners’ safety or well-biung. The tenn “delilM-r-



;ite” mnndalfs a knowing: or conscious choice by the 

oflicial Ix’inj^ siu-d. Cf. Cihf of Cintton v. Hovvis, 489 

r.S. :i78, H88-:i89 (1989). Deliberate indifference 

and a sidijectively culpable state of mind are only 
denionstrat*Ml when an official is actually aware of 

facts shuwinir the existence of an unreasonable risk, 
hut e<»nsciously and delil)erately clax'Ses to ignore the 

risk. An (»fficial’s failure to respond to a risk of which 

hr was not aware, but (»nly should have been aware, 
d(tes not vi«)Iat«* the Kighth Amendment.

The application of a “negligence” standard of 

liability lo prison officials charged with a.ssigning in­
mates within tile federal prison system is inapi)ropri- 

ate Ix'cau.se decisions concerning prisoner placement 

reciuire officials to make .subjective, complex, and 

highly indivirlualized judgments. Adojition of a negli­
gence sta.idard world expose jirison officials to poten­
tial liability from innumerable claims that officials 

underestimated the dangers faced by certain cate­
gories of i)ri.sonei*s. and courts might use hindsight 

to review prison officials’ good faith judgments con- 

(crning inmate assignments within the prison sy.s- 

ti-m. To make officials Mable for such erroi-s in judg- 

mi nt would transform the Fighth .‘\mendment into a 

“font of tort law to lx* sum*rimposed” upon the ad- 

ministrition of the federal jn-ison system. See Danieli^ 

N. Willinms, 174 r.S. :^27. 832 (1986).
4. In satisfying the “subjective” component of the 

.standard for Kighth .\mendment liability, an inmate 

can attempt to i)rove a prison official’s “actual knowl­
edge” that tlx* pri.^ionei- was at unreasonable risk of 

attack in a variety of ways. An inmate need not 
sr.ov. tliat he notified authorities of a Sjiecific and 

highlv credible threat ru* circumstance placing him 

at ri.<k. II«* can al.'^o attempt to use circumstantial



evidunce to convince the finder of fact that officials 

inusl have liad knowledj^e of a risk because it was 

“obvious.” Such a method is consistent with tlie deci­
sion in ('ittf of ('mifo)i v. Harriti, 489 U.S. 878 (1989), 
in which the Court adopted a “delilx?rate indilference” 

standard in the context of a claim against a munici­
pality for failure to train city police to safeguard citi­
zens’ constitutional rights. The C<»urt in that ca.se 

suggested that the exisUmce of an obvious risk can 

])rovide strong circumstantial evidence that an official 
who was in a position to perceive a risk was in fact 

aware of it. See. (.(/., id. at 890 & n.lO; see al.so 

WiisoH V. Seitrr, 111 S. Ct. at 282.").
5. .-MtlKuigh a remand to consider the relevant fac­

tual issues might be appropriate in this case, see 

HcUhnf V. McKimK’!/, 118 S. Ct. at 2481-2482, n- 

spondents submit that the Court should affirm the 

judgment. The only respondents potentially liable for 

damages (those sued in their individual cajiacities) 

are alleged to be liable solely because of their partici­
pation in the decision to transfer petitioner to USP- 
Terre Haute, where petitioner was allegedly attacked. 
Petitioner nowhere alleges any reason for believing 
that the.se officials, who had no direct responsibility 

for administering the Terre Haute instituti(»n, would 

have had knowledge of conditions within that institu­
tion reganling danger to transsexual inmates suffi­
cient to meet ])etitioner’s burden of demonstrating 
their actual knowledge and deliberate indifference 

under the Kighth .^mendnumt standard. Since prison 

officials who transfer an inmate to another institution 

have eveiT reiison to believe that the transferee in­
stitution will take whatever .steps are neces.san-— 

including placement in administrative detention—to 

jirotK-t an inmate from a known danger of attack, it



is, moreover, extremely unlikely that such a factual 

basis would lx* present. As to the two respondents 

sued in their official capacities and thereby liable only 

fur i)ruspective injunctive relief, petitioner’s claim 

would appear to be foreclosed by his assignment to 

administrative detention status because of his high- 

risk HI\’-positive condition, J.A. 94-95; 123, as well 

as by the absence of any allegation by petitioner that 

administrative detention status poses any continuing 

threat of physical injuiy to him.

ARGUMENT

I. A PRISON OFFICIAL CAN BE HELD LIABLE 
UNDER THE EIGHTH A.MENDMENT FOR FAIL­
ING TO PROTECT AN INMATE FROM ASSAULT 
BY OTHER INMATES ONLY IF THE OFFICIAL 
HAD ACTUAL KNOWLEDGE THAT THE INMATE 
WAS SUBJECT TO AN UNREASONABLY HIGH 
RISK OF ASSAULT AND REFUSED TO TAKE 
READILY AVAILABLE STEPS TO ALLEVIATE 

THAT RISK

A. The Objective And Subjective Components Of An 
Eighth Amendment Claim

In addressing the ciivumstances in which prison 

officials could be regarded as inflicting “cruel and un­
usual punishment[]” in violation of the Eighth 

Amendment, this Court in Wihou v. Scifer, 111 S. Ct. 
2321, 2322, 2327 (1991), acknowledged that the 

Eighth Amendment protects against “some depriva­
tions that were not sp€*cifically part of the sentence 

lull w* re sulfered during imprisonment.” Ill S. Ct. 
at 2323. Thus, prisonei*s can claim violations of their 

rights under tlu‘ Eighth .\mendment from “cruel and 
unusual” conditions of confinement, including inade- 

(junte food, clothing, warmth, medical care, or “pro-



toction * * * ♦ afforded against other inmates.” See 

id. at 2:^26-21^27. The lower courts have recognized 

that tile failure of prison officials to protect i)ri.soners 

against violence at the hands of other inmates can 

give rise to claims of a violation of Eighth Amend­
ment rights. See, cjf., Morgan \. Di.stricf of Cohun- 

bia, 824 F.2cl 1049, lO.^T (D.C. Cir. 1987) (‘‘a pris­
oner has a constitutional right to be* protected from 

the unreasonable threat of violence from his fellow 

inmates”); Meriivcthcr v. Faidkucr, 821 E.2d 408 

(7th Cir.) (same), cert, denied, 484 U.S. Olid (1987); 
Cortcs-Qni}i(nn.s v. Jimetwz-NcUI(Hhip, 842 F.2d d.dO 

(1st Cir.) (same), cert, denied, 488 U.S. 822 (1988).
The Court in Wil.son stated, however, that not all 

deprivations that pri.sonei*s suffer at the hands of 

prison officials constitute Eighth Amendment viola­
tions, see ms. Ct. at 2324. See Wliitkij v. AIhrr.s-, 
475 U.S. 312, 319 (1986) (“[n]ot eveiy governmen­
tal action affecting the interests or well-being of a 

prisoner is subject to Eighth Amendment scrutiny”). 
The Eighth Amendment addresses “punishment.” An 
inmate does not suffer “iiunishment” in the Cfinstitu- 

tional sense unle.ss the dejirivation is inflicted by an 

official acting with a sufficiently “culpable .stale <*f 
mind.” U'/'.s-o/,, 111 S. Ct. at 2323, 2327. This Court 

explained in Wilson that the “intent” retjuiremenl 

was “not the pre(iilection of this Court,” but was 

imposed by the Eighth Amendment, “which bans only 

cruel and unusual pinii.shmnif.” Ill S. Ct. at 2.“.25. 
Thus, in the ])ri.son context, where pain r)r injury in­
flicted ujK)!! an inmate “is not foi’iiially ni(*te<l out o.s- 
punishmnit by statute or the sentencing judge, some 

mental element must be attributed to the inflicting 
tifficer before it can (jualify [as puni.shment under the 

Eighth Amendment].” Ill S. Ct. at 2325.



Accordingly, the Wilistm Court recognized that a 

valid claim for deprivation of rights guaranteed un­
der the Eighth Amendment contains both a “subjec­
tive” and an “objective” component. When a prison 

official is Fi ' d regarding an inmate’s attack on an­
other inmate, the official therefore cannot be held 

liable unless the plaintiff establishes that his claim 

.satisfies both the subjective and objective require­
ments for an Eighth Amendment violation. meet 
the “objective” element, a plaintiff must prove that 

there was “sufficient harm” attributable to the actions 

of the government official. See Hiulmm v. McMillian, 
112 S. Ct. 993, 999-1000 (1992). To satisfy the “.sub­
jective” element, the plaintiff mu.st demonstrate that 

tile resimnsible official acted with a “culpable state of 

mind.” Wilaon, 111 S. Ct. at 2822, 2827. .See also 

Ifcllitiff V. McKinnct/, 118 S. Ct. 2473, 2481-2182 

(1998); Whitleij, 475 U.S. at 820.

B. The Failure Of Prison Officials To Protect A Pris­
oner From Inmate Assaults Does Not Violate The 
Eighth Amendment Unless The Prisoner Has Been 
Exposed To An Unreasonable Risk Of Attack By- 
Other Inmates

In ffrilinff V. MrKuwrif, 118 S. Ct. at 2481. the* 

Coui*t held that a prisoner could establi.sh the objec­
tive element of an Eighth Amendment claim by prov­
ing that his exposun* to jtassive cigarette smoke in 

pri.son created “an unreasonabk* ri.sk of .serious dam­
age* to his future health.” The principle articulated 

in /frllinff, if translated into the context of this ca.se, 
sugcre.sts that a iirisoner can e.stablish a violation of his 

rights under t!u* Eighth .Amendment if he shows that 

he is incarcerated under conditions creating an iin- 
rea.sonably high ri.sk that he will suffer serious harm
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or injury at tlie hands of other inmates. In the 

iirison context, ho\\v\vr, the meaning? of “unreason- 

jibly hiidi risk” is difTcivnt from the meanini? of tnat 

terin in society i>;enerally. Prisons are inherently dan- 
fri rous ])laces! See IlnOson v. Pclmn-, 108 U.S. olT, 
rriO (1081). Within the volatile prison community, 
],ris.m officials are ivciuired to protect the prison staff, 
visitors, and the inmates themselves. Id. at o'iG-.ViT. 
In determininir whether a prison risk is unreasonably 

hii^h, it must bi- compared to the level of risk ordinar­
ily acceptable in that tyiie of penal institution.

‘ Moreover, the threat of assault by another inmate 

is not like the risk of a static prison condition. Com­
pare HcUhifi v. MrKixvrn, foipra (addressinp: the risk 

])o.sed by .«econd-han(l or “jiassive” smoke). Inmate 
violence is often random and unpredictable, and may 

dooenfl on the temnorary jiresence of particularly vio­
lent individuals. Such violence can never be fully 

contn.lUd, d< si)ite iirison officials’ best efforts. Si-e 

c.//., IJn(scii>o v. CnrJsnn, 8.“,4 F.2d 1G2 (7th Cir. 
1088) (detailinix inmate violence at USP-Marion), 
cert, denied, 40l'r.S. 007 (1080). Because day-to-day 

life in prisons housintr violent offenders ex’poses in­
mates to a possibility of violence that may be present 
despite reasonable measures on the part of prison 

officials to ensure .security, the risl: of inmate assaults 
that is inevitably pre.^er.t in such facilities is not 

sufficient to satisfy the objective component of the 
Ki'zhth .\mendment. Rather, to be actionable, tla* 

risk of inmate assaults must rise significantly above 

the level tha.t is ordinarily prevalent in facilities lious- 

intr dangerous offenders. The level of risk to which 

tl-e comohiining inmate is exposed must also “be so 
grave that it violates contemporaiT standards of de­
cency to » \pose unwillir.icly to such a i*isk.



Helling, 113 S. Ct. at 2482, Such a risk of violence 

is not ordinarily shown by pointing to isolated inci­
dents; it may be established by showing that assaults 

can be e.xpected to occur with sufficient freciuency to 

put the prisoner in penasive fear for his safety. To 

demonstrate an unreasonable risk of serious injuiy, 
the prisoner need not invariably demonstrate that he 

was specifically threatened with injuiy by another 

identified inmate—although such a threat, if credible, 
would tend to jirove that the pidsoner suffered ex- 

jiosure to an unreasonable risk of attack. A jirisoner 

can also establish that he was exposed to an unreason­
able risk of harm, for example, by showing that he 

belongs to an identifiable group of prisoners who are 

fretjuently singled out for violent attack by other in­
mates. See Martin v. White, 742 F.2d 469, 474 (8th 

Cir. 1984); Withers v, Levine, 615 F.2d 158, 161 

(4th Cir.), cert, denied, 449 U.S. 849 (1980).

C. The Failure Of Prison Officials To Protect A Pris­
oner From Inmate Assaults Does Not Violate The 
Eighth Amendment Unless The Officials Act With 
Deliberate Indifference To An Unreasonable Risk 
Of Attack By Other Inmates

1. Even if an inmate demonstrates the existence 

of an “objectively” unreasonable threat or risk of 

serious injury through assault by other inmates, he 

still must satisfy the suhjectire component of the 

P'ighth Amendment, which “mandate[sj” an “inquiry 

into a prison official’s state of mind.” Wilson, 111 

S. Ct. at 2324. In the context of a civil suit against 

a pri.son official based on dangerous prison conditions, 
the Court in Wilson held that the minimum requisite 

“culpable mental state” with which the official acts 

is “deliberate indifference” to the condition to which



the complaining prisoner is exposed. See Wilson, 111 

S. Cl. at 2;>2G-2:i27. See also Estelle v. Gamble, 429 
U.S. 97, 106 (1976); Mnnarilc v. 07// of Sprinf/ficlcl, 
937 F.2d 953, 955 (1st Cir.), cert, denied, 113 S. Ct. 
113 (1992). Likewise, where the condition of w’hich 

a i)risf>ner complains is the failure to protect him 

from harm at the hands of other inmates, the inmate 

must i)rove, at a minimum, that the official from 

whom he seeks damages acted with “deliberate in­
difference” to the danger posed by the threat of in­
mate violence."

Although deliberate indifference “does not require 

a finding of express intent to harm,” Berry v. City of 

Muskogee, 900 F.2d 1489, 1495 (10th Cir. 1990), it 

does involve “more than ordinary lack of due caie f<ir 

the prisoner’s interests or safety.” Whitley, 475 U.S. 
at 319. To act with “deliberate indifference” towards 

potential assault by other inmates, the prison official 
must know of the risk of harm to which an inmate is 

exposed, or he must actively avoid such knowledge, 
see e.q., McGill v. Dwekworth, 944 F.2d 344, 3ol 

(7th Cir. 1991), cert, denied, 112 S. Ct. 1265 (1992), 
and he must fail to take readily available action to 

prevent the harm from occurring. Only then does the 

official possess the subjectively “callous” and “wan­
ton” state of mind necessary to inflict “punishment. 
See Wilson, 111 S. Ct. at 2326; see also Duckirorth 

V. Fmnzen, 780 F.2d 645, 653 (7th Cir. 198o) 

(“[p]iinishment implies at a minimum actual knowl­
edge of imiiending harm easily preventable, so that a 

conscious, culpable refusal to prevent the harm can

“ There would, of course, also be liability if the official acted 
or refiused to act with the intention that an inmate suffer 
serious harm at the hands of another inmate or inmates.



be inl’erred from the defendant’s failure to prevent 

it”), cert, denied, 479 U.S. 81G (1986).
In sum, to prove “deliberate indifference” in the 

conte.xt of a prisoner’s claim of official failure to pro­
tect him from prison violence, a plaintiff must 

demonstrate that:
(1) the defendant-official knew of an unreason­
ably hip:h risk of serious physical harm to an 
inmate from other prisonei*s;
(2) the defendant-official had the ability to act 
or ivfrain from acting so as to significantly de­
crease the unreasonable risk; and
(:i) the defendant nonetheless did not use readily 
available means to iirotect the inmate or avoifl 
the danger.

See also Mona rite, 9.")7 F.2d at 966; McGill, 944 F.2d 

at 247-351; DesRosiers v. Moron, 949 F.2d 15, 19 

(Lst Cir. 1991); Doe v. Sullivan Co., 956 F.2d 545, 
5.5.- (Gth Cir.), cert, denied, 118 S. Ct. 187 (1992).

2. Petitioner (Pet. Br. 15-27) contends that it 

is unnece.ssa!*y for a prison official being sued under 

the Eighth Amendment to pos^sess “actual knowledge” 

of an unreasonable danger to an inmate; rather, it 

is sufficient if the risks to which the inmate was ex­
posed were the type of which the official “should 

have known.” See, e.g., Young v. Quinlan, 960 F.2d 

.851 (8d Cir. 1992). Instead of inquiring whether the 

official acted recklessly in disregarding a serious i*isk 

of which he had actual knowledge, petitioner W(»uld 

only ask whether the danger is one of which a reason­
able prison official ordinarily would have been aware. 
Accordingly, petitioner asks this Court to adopt an 

“objective,” “reasonable person” test for Eighth



Amrnrlnirnt liability in ihise aus<*s. S»f IN^l. Br. 16- 

17,20-21,26-27.
Petitioner’s approach is <lirei-lly at cxlds with this 

Court’s cousti*uctif»n of the Eighth Amendment in 

Wilsntf \. Scitrr, »}iihn. Petitioner arjrues in effect 

that purely nhjecfive conditions—such as a hi^h pmlv 

ahility that c*ertain inmates will he ex|»ose<l to attack 

in a particular institution—could be en<»uph to trip­
per Eiphth Amendment liability by the responsible 

official, repardless of whether the official was actually 

aware of the risk. In Wihon, the petitioner and his 

amici similarly arpuefl that an Eiphth .Amendment 

violation .«hould not invariably turn uiwjn the knowl­
edge possessed by the responsible official if th«* objc*c- 

tive prison conditions wen* themselves inhumane, or 

othenvise cniel and unusual. See, e.o. Brief f»»r the 

United States at 14-21 in \VHsn}>. In n*s|»on.‘?<'. this 

C<iurt aptarely rejected this punly “objective” ap- 

pn>ach to an Eiphth .Amendment violation,
111 S. Ct. 2:125-2328. This Court held instead that 

<‘ven if eonditif*ns are objectively inhumane or cruel, a 

plaintiff must still establish the official’s “knowle<lpe” 

of the conditions to which the prisoner is exiMKsifl. hi. 

at 2325. Thus, the inquirj’ into the official’s mental 

.state is a “subjective” test, not. as petitioner sup- 

pests, an objective inquiry’. The focus of the “sub- 

lective component” of the Eiphth Amendment is on 

the defendant-official’s actual knowletlpe, not on what 

an objectively reasonable official should have known.
Petitioner’s “should have knowm” approach ipnores 

the “deliberateness” requirement of the “deliberate 

indifference” standard. The term “deliberate” man­
dates a knowing or con.scious choice by the official 

being sued. Cf. Citu of Cohfon v. Hnrris. 489 U.S.



3i8, 3S8-.1S9 (198lh. I)i*liU*rau* inclilTcrenc<* arui a 

Mjlijwti'.«*ly culpable stati* of iiiir«l ar** only iliiiion- 

stratrd uh**n an official is actually auaiv of facts 

.'liow iht cxistvna* of an univasi.nablt- risk, bui 

<*<»nscioiisIy anil fl»*hlx*i*ati'ly ch<^»s< s lo ij^non* th** I'isk. 
S.H-. r../. I>»rkworth p\2il at r.:,:k If
an offi.-ial is in fact unavvaiv of facts shfoviiijr an un- 

rcasona!:!* dan;,o r or thn at to an inniat**. tiu n l;o 

c.annot In* belli to have inaile a conscious or delilk rate 

olioice to ijrncn- the ilanir' r or threat. An »»ffici:»!’s 

failun- to n sponil to a risk of which ho was n»it 
awaiv " cannot violate the Kiphth Ai.ienilm* rt.

* Sf»nie lower courts have rec^tmizefl that “willful hlinrlness” 
may l>e tn^ated ;us a species of kn.*u ledire satisfvinjr the Wii nn 
“ilelif)erate indifference” standard, .'^ee .VrCi/f, Oil F.2d at 
351 (“i;oinjr out of your way to .iv.id anpnrinjr tinw. l. oir.e 
knowledjrt* IS a species of intent. Itein? an ostrich inv<»lves a 
level of knowledjre .sufficient for conviction »»f crim«si re«iuirinif 
si>ecific intent.”); \fn,wrifr v. C>t>, of Spri,>oruM. 0"7 F.2d at 
0 I* . The “willful l»lindr;<'>s” prim if h* ;s ret!#** in the d# fi- 
nition *>f “knowMjre” in the .M«»#!el FVnal Code

U hen know|«*d"i» *»f the e\ist# M» •• Ilf a particular fact i.s an 
element #»f an offerjs#*. such kno*,vl#flp#» is e.stahlishefl if a 
pers#>n is awai-»* of a hi;rh prohahility **f its e\ist«*rir e. un- 
les-s he actually fxdieves that it d«ies not exi.st.

M##del Penal Tod#* 5 2.02. This (Vnol relief! on that «lefini- 
tion. for example, in Turvrr v. I’lntrif Stntfs, 396 I’.S. 
398, 116 & n.29 fl970), t«> hold that the defendant in th.ut 
ca.se “knew” that the hemin he possf's.sed came from a foreijm 
countrv*. even if Me l.ick.'fl “sp«*cirtr knowlHtre” of its .s#»urce 
and trajectorv', l>ecause “he wa.s aware of the ‘hijrh prol>- 
ability’” that the heroin fuinie fmm ahr#>ad. See al;u) f.ro#./ 
v. .>#•#/ Sfnhs, 395 r..S. 6, 16 n.93 11969); see r»*nerally 
b^*bhins, Thf Pfi htn iyifc /fjffhtjuf'r (ijt fj
f rimiitnl Rrn, 81 .T. Crim. L. & r'riniin<i|o;.'>* It*! (I9D‘*). 
In the context of pri.x#m lus.s.uilts. an #*mcial mitrht Ik* chare’cfl 
with “knowled^” of iir unn*a.s<inal>le dan;fer, even if he dues
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3. The application of a tvHjrence*’ staivlaH of 

liability to prison officials charjred with assi^rninjr 

inma^os within the federal orison system is especially 

inap|>r‘priale, l>ecause decisions concerning!: j»ris«»ner 

plai-ement recpiire officials to make subjt*ctive, com­
plex. and hitrhly individualized judgments. In de- 

’eiTninim: where an inmate is to be cc»nfined, officials 

must exercise pn>fessional judirment to balance the 

|H*culiar needs of the prisoner, the available resources 

{or housimr prisoners, and the ir.terest in security of 

other inmates and the prison system as a whole.'* 

Innia?c*s an* often transferred to stricter .'aoililies to 

ensure adherence lc> pn.son disciplinary rules or to 

remove an inmate from surroundin^rs that he has 

learned to manipulate. This Court has therefore rec- 

ojrnize^l that, in makinjr subiective judirments reeard- 

im: disc'plinc* and security, pri.son c»fficials niu.st l»*‘ 
Cncntecl a “wide-rantrin/r c'eferenc e.*’” S«*e /.'<// \.

not .specific information conceminj? the risk at i.ssue,
if he deliberately avoid.s ac»iuirinp such knowledge or harlxirs 
a hijrh dejrree of suspicion that the risk exists.

’*■ BfiF* rejrulations provide that all BOP sUiff ‘‘.sci-een newly 
.arrived inmates to ensure that Bureau health, .safety, and 
security standards are met,” 28 C.F.R. r»22.2t). Followinfr an 
assessment of the inmate’s ph>*sicul and mental “health .*itatus 
and history.” 28 C.F.R. 521.11, 524.12. BOP personnel must 
determine whether “there are nonmedical re;usons for lu»usitiir 
the inmate away from the general population.” 28 C.F’.R. 
522.21. BOP .staff are authorized to classify a.s “pnitection 
ca.ses.” and to place in jidministrati\e detention, any inmate 
who the .staff has “jpwid reason to believe * * • is in .st*rious 
danirer of liodily harm.” 28 C.F.R. 541.23(a) (H) and (b).

" Althouirh placement in admini.strative detention (rather 
than the {reneral p*»pulati«»n) is one way of safejruardinp pris­
oners from attack by other inmates, petitioner h;is, in fact.



\v>>lfish, 441 U.S. :>20, :,47 (1979); see also Hewitt
UitwH, 4.79 U.S. 4f)0. 474 (198:1); Whitley, 475 

I .S. at :]21-:J22. A.< lunjr as a .security measure is 

taken in faith and for a legitimate purjx.se,
••neitlier judge nor jury” may "freely substitute their 

judgment for that of officials who have made a con­
sidered choice.” Whitley, 475 U.S. at 322.

If the standard for Eighth Amenciment liability is 

uheiiier an official responsible for prisoner assign­
ments "should have known” of an unreasonable dan­
ger of attack, then courts might use hindsight to 

review priscui officials’ go«xl-faith judgments concern­
ing the placement of individual prisoners. Within 

federal prison facilities, there are many categories 

of inmates who might be subject to a heightened risk 

♦»f attack by othei's. \ male inmate who is small or 

♦ tr«*i!iinn’i*. kfiown as an informant, a memlxr of a 

gang, convicted of an iinp<»pidar offense (.such as 

child molestation). outnumU red by memlx-rs of an- 

otlier race, or who has l)een attack»*d in the pa.st. 
could Haim that prison officials c-ommitted an error in 

judgment by utulerestimating the danger that he 

face»l. .^ee r.o., MrGill, 941 F.2d at :i.50. To make 

officials liable for such ern rs in judgment would

cha!I**njr«tl his assijrnnient to administrative detention in the 
pa.st. Whon petitioner was incarceratiHl at rSP-Ix?wisburg, a 
level-fiv«* institution, he s|M*rit all of his time there in adniinis- 
trative d<*tenti«»n lM*fau.se of the c«*nrern that liis presence in 
the general population at that prison would cre.ite a threat to 
internal security. .See former V. Carhnn. GS.’i F. .Supp. ISS-j 
(-M.n. Pa. 1988). Petitioner sued v.irious MOP f*fficial.s, argu- 
injr that his confinement to a<lministrative detention at TSP- 
lx*wi.sbiirp violated the Eighth Amendnient and deprive<I him 
of his right to due process of law. 7d. at 1341-134 I.
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transf.*! m the Eijihth Amendment into a “font of tort 

law t»* i<e >uj»ei imj>ose<r* upon the atlininisiratiun of 

•Jie fediral prisuii system. See Daniels v. Williams, 
174 U.S. :i27.:i:]2

4. Petitioner's principal objection to an actual 

kno\vkHl).e standard is that it will pennit a prison 

otlicial tu escape liability even when a threat or un­
reasonable risk of assault is “(»bvi<»us.” Pet. Br. 26- 

27. Ho\ve\er. a subjective actual knowledge standard 

ikies not preclude a plaintiff from attempting to con­
vince the finiler of fact that officials mu.<t have had 

knowledge of a risk becaii.^e it was obvious. Actual 

knowledge can be proven in a vai iety of ways. Typi­
cally an inmate will demonstrate knowledge of dan­
ger by sh< wing that the inmate notified the official 

of a specific and highly credible threat or circum­
stance placing him at risk. See McGill, 944 F.2d at 

:>49: James \. Mila'ankee Conn fa, 956 F.2d 696, TOO 

(Tth Cir.L cert, denied, 112 S. Ct. 62 (1992). A 

plaintitf may al.<o attempt to prove through other
• vpes i.f circumstantial evidence that the defendant- 

official had actual knowledge of the risk or threat at 

issue. S(*e James v. MUicaukee Cunnh/, 956 F.2d 696, 
700 iTth Cir. 1992) (citing ca.«es). For example, if 

there is evidence that an unreasonable risk of inmate 

attacks was longstanding, |>er\asive, well-<locumented,
* r expressly m*ted by prison officials in the paf^t, ami 

the circumstances suggest that the defendant-official 

l*ei^u* sued ha<l been exposed to infoimation concern­
ing tlto risk and thus “must have known” about it, 
then such evidence could be sufficient to jiennit a trier 

..f fact to find that the defendant-official had actual 

I n< wle'Le of the risk. See Smoffonl v. Mamlrell, 969 

’•'.21 '17. 5.",0-.T">l (Tth Cir. 1992); Jomes, 956 F.2d



at 700. See also Wilson, 111 S. Ct. at 2325 (“[t]he 

long duration of a cruel prison condition may make 

it easier to establish knowledge and hence some form 

of intent”). Although the “must have known” and 

the “should Lave known” tests for liability, if applied 

to “obvious” risks, will often lead to the same result, 
they are nevertheless distinct. Thus, even if the risk 

that a certain inmate would be assaulted was “ob­
vious”—in that, for e.xample, similar attacks were 

extremely commonplace—and even if a prison official 

was in a position to know of the risk, a finding by 

the trior of fact that the official actually did not know 

of the risk {e.ff., because he was under a mistaken 

impression that the risk was slight) would bar 

Eighth Amendment liability.
5. In at if of Canton v. Harris, 489 U.S. 378 

(1989), this Omrt considei*ed the question of when a 

municipality W)uld be held liable under 42 U.S.C. 1983 

for inadtHjuate training of |K)lice to safeguaixl citizens’ 
constitutional rights. The Oiurt explained that a mu­
nicipality c-ould be found to be “deliberately indiffer­
ent” to the need for training where th<* failure to 

provide such training was “so likely” to result in a 

violation of constitutional rights that the need for such 

training was “obvious.” Canton, 489 U.S. at 39o. 
From this statement in Canton, |K*titioner deduces 

that, in an Eighth Amendment case, if the risk f»f in­
jury or ihe threat to an inmate is “obvious,” there is 

no need to inquire into whether the defendant-official 

was actually aware of it See Pet. Br. 15-26. Rather, 
officials can be charged with “constructive knrovledge” 

that “placing a prisoner in that ciiTum.stanee would 

lead to an unreasonable risk of assault” Id. at 17.
The Canton majority’s discussion of “obvious” 

risks, see 489 U.S. at 390 & n.lO, is not inconsistent
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with the actual kinnvktl^e standard tmtlin<‘d abm*p. 
As prfvinMsIy dist*usscd. the* existence* <»f an obvious 

risk can lu’ovide stn.n^ cimmistantial evidence that 

an official who was in a iKJsition to perceive tlie risk 

was in fact aware of it. Similarly, the Court s disc*us- 

sion in Cnufnu c»f the cimunstances making the need 

to train “(*b\ ions** is compatible with a standard of 

“deliU rate indilference” that |M:*rmits knowledge to be 

infcrreil from appropriate circumstances, rather than 

a standard that i>ennits liability to be imposed on 

the basis of a conclusion that the actor “should have 

known** of the ri.sk, whether or not actual knowledge 

could ultimately he estahlishetl.’*
The Court*s analysis in is not, in any event,

wholly applicable to the situation before the Court 

here. In Ca,>tn,)^ there was little question that the 

responsible mimicipal officials were aware of certain 

oo f.v eoneerning the tasks that city ]>olice (fficc*i*s 

w-uild ho calh-d ut'on to ]>ei*form in the course of their 

d:ries. .^.*0 ISH C.S. at n.10 (stating that “city 

’•IcT*;' r^- ’’V v; t'* a rural certainty tha^ their 

iiollce ffi'-ers v.'ill K* re.Miived to arre.<t fleeing felons. 
The city has armed officers with firearms, in part

-Tl'nt tho pMurt’s ni*:rn'sir*n of “onvi‘ U<nf'Fs” in Cn»fn>Y is 
rovA n ruthoH for inferrinr stitoVetivo

Vnov Iwirr.. r;Oh«*r tKan a*-’ ;etortin}r an nliiortiw standard of 
*V .nstrurtivo knowWIrr.” is l*v the Cnvrt^a ritati»«t«
tf»r«afo,i in ir /-o>' v. \ The ir/'yn,' Com-t rr^lies on tho 
derision in r,f> *0,. for the pr.»iV'sition that rirrnnr'tanrps 
irr.in? to the “oKviousnrss” of a risk —smh as “[tlhe Ion" 
dur.'g'on of n rniol p’ is n r«>nditM‘n**--nay make it ea'i“r to

-fi t' ■ ra**t -'f prison offirials. see 111 S. Ct. 
at 2tt2"*. *nio Tinir* d *es not sn""est that the Court in
Coftfon would h 've he’d ’he mnnirinality TaMo evrn absent 
any awareness by ritv ofheia!^ *>f ’ho r. nd;ti<.n‘^ j,,.. rise to 

f,, train nolire safeiruard constitutional riirlsts.
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lo allow them to accomplisli tliLs task.”). The only 

question in Cap ton was whether knowledge of these 

facts marie the need to train pr»lice in the use of deadly 

force so “obvious,” as a matter of judjrment, that 

the city could l)e held liable for failiri't to rlo so. Si*<* 

48tt U.S. at n.lO (“[Tlhe need to train officers 

in the constitutional limitations on the use of rleadly 

force ' • can be .said to be ‘so r bvious’ that failure
to do so could properly be characterized as ‘deliberate 

indifTei-ence’ to constitutional rifjhts.”). TV‘ question 

in this case, in contrast, is no* wh(*ther ll:e need to 

take action should be cons»deml “obvious” because of 

“facts”—#>., the presence of a risk to certain inma’es 

—of which officials an* ackni*wled;red be aware. 
Rather, the cpiestirm here is whe'her ‘he prison offi­
cials are aware of tpo facts estahlish’n**’ the risl: in 

the first place.

II. THE JlTMiME.NT BELOW SIIOLXD BE AFFIR5IED
Petitioner allepes that resiKindents in this case vio­

lated his Kiehth .Amendme’u rights by tran^ferrin'r 

him to an institution in which, he we.s in serifnis dan­
gler of violent senual assa.idl. In order to recover 

under the correct constitmi inal sta?'.da»-d. ''i<cussed 

in Part ! of this brief, petitioner would he recjuircd 

to show, at the veiy least, that respondents aete<l to 

effectuate his transfer with actual knowledge that 

fietitioner would, in fact, be subject to a substantially 

increa.<e<l and unreasonably hifrh risk of vicdent sc.xual 

attack at the new institution, and that respondents 

effectuated the transfer with deidu*rate indiffercn e 

to that risk.
Petuliner made ceneral alienations to this effect 

in his pro vr co»nj»laint. Para.srraph 1 of that com-
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]»laint first alleires that resp.jndents violated his rights, 
"due t(» thi'ir ddilxTato indilVeronce to her saft(*y 

[sir] arising fn»m their inappropiate [sir] classifica- 

lion, designation and housing of her, as a transsexual, 

in a penitentiary that has a violent environment, 
knowing such would endanger her life and did in- 

fleed result in her being harass, [.s?c] threaten [sic] 

and sexually assualted J.A. 4M-44. With
regard to petitionei*’s transfer to USP-Terre Haute, 
which is the immediate subject of this litigation, pe­
titioner alleged that respondents “were aware that 

USP-Terre Haute is a penitentiary, with a violent 

environment, housing a majority of violent offenders 

with fretjiU'Ut incidents of assualts [‘^•‘'1
well as a histoiy of inurdei*s, weapons, drugs, sexual 

assualts [sir], etc.” and that “to place the plaintiff or 
eny male-to-female peroperative [sir] transsexual, 
who has a feminine appearance, presents themselves 

mentally and physically as female, has been admin­
istered female hormones and had begun to prepare 

for Sex Ueassignment Surgery would be sexually 

assualterl [sir] at USP-Terre Haute, and through 

their actions (»r omi.‘?sions pennitted the plaintiff to 

be designated and housed at USP-Terre Haute.” J.A. 
fir,.66. In their declaration supporting their motion 

for dismissal, respondents either denied pei*sonal 
knowledge that petitioner would be subjected to an 

inci'eased danger as a result of his transfei, denied 

respi'nsibility for the transfer, or both. See J.A. 8-18, 
9:M02.

Respondents subseijuently filed a motion for sum­
mary judgment. At the time this motion was acted 

upon by the district court petitioner had a pending 

second discovery request for production of documents.
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In response to respondents’ summarj’ judgment mo­
tion petitioner moved, pursuant to Fed. R. Civ. R. 
50(1), that the district court not act on the summary 

judgnumt motion because of his i)ending discoveiy re­
quest. In this Rule 50(f) motion, petitioner alUyed 

tliat he was unable to respond to the summaiy judg­
ment motion “because the materials necessarv* for 

the ])laintiirs resj)onse is [.s/o] in the possession 

of the defendants.’’ J.A. 103. In an affidavit attach.' d 

to his response, petitioner .alleged that the docu­
ments he had requested through the pending discovery 

recjuest “are e.xpected to show that each defendant 

had knowledge that USP-Terre Haute was and is. a 

violent institution with a histoiy of se.xual assauit, 
slabbings, etc. The evidence is furthcu* expected to 

show that each defendant showerl reckless disregard 

for my safety by designating me to said institution 

knowiuu that 1 would be sexually assaulted.’’ J.A. 
10.5-ion.

The di.strict court denied petitioner’s motion un'h r 
Rule 50(f) and simultaneously granted respondents’ 
motion f«)r summaiy judgment. As to the Rule 

50(f) motion, the court held that the documents 

sought by jK'titi'iner were “not shown by plaintiff to 

be nece.ssary to oppo.se defendants’ motion for sum­
maiy judgment.” J..\. 121.

Respondents submit that the Court should affirm 

the.se district court determinations. The only respond­
ents potentially liable for damages in this case (those 

sued in their individual capacities) are alleged to 

he liable solely because of their participation in the 

ilecision to transfer petitioner fn USP-Terre Haute, 
where petitioner was allegc'dly attacked. Petitumer 

nowhere alleges any reason for believing that the.se
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officials, who had nu direct responsibility 
minislennu- the Terre Haute institution, would have 

luid kiK.wledp- of conditions witliin that 
re-ardin:*- danuer to transsexual inmates sufficient to 

meet iietitioner's burden of demonstrating their ac­
tual knowledge and deliberate indifference under the 

Eighth Amendment standard. Although 

affidavit, submitted in suppm-t of his Rule 06(f) 
motion, alleged that the documents he had^ requested 

throueh disci.very “are expected to show inf(»rma- 

tion bearing on such knowledge by each respondent 

the affidavit does not offer any factual basis for that 

conclusion. Since pris(;n officials wlio transfer an 

inmate to another institution have every reason to 

uelieve that the transferee institution will take what­
ever steos are necessarv—ir'divling ])lacement m ad­
ministrative detention—to protect an inmate from a 

known danger of attack, it is, nu-ri-over, extreine > 

unlikely that such a factual has;.-- present.
\< to the two respondents sued in their official capaci- 

ties an.l tiieivforc liable only for prospeetive injunc­
tive' relief, petitiomu-’s elaiin teonld aiipear to be fore­
clos'd bv his assignment to adininislrativc deten­
tion s'aUis because <.f h's bi-h-ri-sl: HIV-nosit.ve con­
dition .T ni-9'., 12:1," its well as by the absene.' 
„f any a'lleeation by |.etiti.,ner that administrative

” t'ndcr BOP rcfrulations, an inmate may be placed in con­
trolled housinit status" when there is "reliahle evidence caus- 
ins staff to believe that the inmate enyases in conduct posiiiK 
a health risk to others." 2R C.F.U. .-.ll.rd; see also 28 C.F.K. 
r.11.fi2 ft .sc-/, (procc-hires for referring IIIV positive inmates 
to controlled hmisintr status). Petitioners Plarrmoilt in a<l- 
ministrative sosrotration, liettinnini; in April, 1988. 
on his liavinir liad sexual relations with another inmate while 
knowinsly carryini; the IIIV virus. See paRos 3-1, supm.
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detention status poses any continuing threat of physi­
cal injury to him.

The issues concerning the correctness of the dis­
trict court’s decisions on respondents’ summary judg­
ment motion and petitioner’s Rule 56(f) response to 

that motion are specific and unusual factual ones 

involving the exercise of trial court discretion. The 

Court may therefore believe that they are most ap­
propriately dealt with on remand, where the lower 

coui*ts will have the full benefit of this Court’s opin­
ion in this case regarding the constitutional standard 

to be applied here. See, e.q., Helling v. McKinney^ 

113 S. Ct. at 2481-2482. Respondents submit, how­
ever, that the record developed in the district court 

calls for affirmance of the decision of the court of 

appeals.
CONCLUSION

The judgment of the court of appeals summarily 

affirming the district court’s gi'ant of respondents’ 
motion for summary judgment should be affirmed.

Respectfully submitted.
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