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PARTIES
The parlies to the proceeding in the Ninth Circuit ('ourt (»f 

Appeals whose judgment is sought to he reviewed are as 

follows: (ierald Albers (respondent herein); Harol Whitley, 
individually and in his official capacity as Assistant Superin­
tendent at the Oregon State Penitentiary, Hoyt C. C'upp, 
individually and in his official capacity as Superintendent at 

the Oregon State Penitentiar\'. .I.C. Keeney, individually and 

in his official capacity as .Assistant Superintendent at the 

Oregon State Penitentiary, and Robert Kennecott, indi­
vidually and in his official capacity as a correctional officer at 

the Oregon State Penitentiary (petitioners herein).



QUESTION PRESENTED
Is the Eighth Amendment prohibition of cruel and 

unusual punishment violated, so as to expose prison officials 

to liability for damages under 42 U.S.C. 198.S for their use of 

deadly force in quelling a prison riot, when some evidence, 
viewed in a light most favorable to an injured prisoner, 
establishes nothing more than an unprivileged common law 

batterv?
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PETITION FOR WRIT OF CERTIORARI
Pelitionu.s Hanoi Whitley, el al., respecttully pray that 

this Court issue a writ of certiorari to review the judgment and 

opinion of the United States Court of Appeals for the Ninth 

Circuit in Albers u. Whitley, et. ai. No. 82-d551 (October 1. 

1984).
OPINIONS BELOW

The opinion of the Ninth Circuit Court of Appeals is 

reported as Gerald Albers v. Harold (.s/c) Whitley, 748 F.2d 1872 

(9th Cir. 1984). A copy of the opinion is attrched to this 

petition as Appendix A. The opinion of the United Slates 

District Court is reported as Albers c. Whitley, 546 F. Supp. 
726 (D. Or. 1982). A copy of that opinion is attached to this 

petitition as Appendix R.
JURISDICTION

The opinion of the Ninth Circuit Court of Appeals was 

dated and filed on October 1,1984. Thejudjiment sought lobe 

reviewed was entered on the same date. .Jurisdiction to review 

the ('ourt of Appeals’ judgment in this civil case by writ of 

certiorari is conferred upon this Court by 28 U.S.('. 
§ 1254(1). This petition for writ of certiorari is filed within 

the 90-day period prescribed by 28 U.S.(\ 2101(c). as
computed in accordance with Hole 20 and Rule 29(1) of the 

Rules of the Supreme Court of the United Stales.

CONSTITl TIONAL AND STATUTORY 
PROVISIONS INVOLVED

The Eighth Amendment to the United Stales ('on.stitu- 

tion provides:
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Excessive bail shall not be required, nor excessive 

tines imposed, nor cruel and unusual punishments 
inflicted.
The Civil Rights Act of 1871 (42 C.S.C. § 1988) provides:

Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of any State or 
Territory, or the District of Columbia, subjects, or 
causes to he subjected, any citizen of the United States 
or other person within the jurisdiction thereof to the 
deprivation of any rights, privileges, fir immunities 
secured by the Con.stitution and laws, shall be liable to 
the party injured in an action at law, suit in equity, or 
other proper proceeding for redre.ss. . . .

STATEMENT OF THE CASE 

1. Summary of Facts

The evidence, viewed in the light most favorable to the 

re.spondent, supports the following factual summary.'

Respondent Albers was a prisoner housed in Cellhlock “A” 

at the Oregon State Penitentiary. He brought a claim for 

damages under 42 U.S.C. § 198.8 after he was shot in the knee 

by petitioner jirison officials while they were quelling a prison 

disturbance on -June 27, 1980. Petitioner Whitley was 

security manager of the penitentiary; Cupp was superinten­
dent; Keeney was an a.ssistant superintendent; and Kennecott 

was a corrections officer.

On the night of-Iune 27,1980, several inmates in Cellhlock 

**A'* became agitated by what they viewed to he mistreatment

This rasi* was tjehirt* thf Ninth ('ir»uit n*vit*w of a distrirt rnurt 
«>rdt*r direct ini'Jiidi'nu'nt tnr |H*tit ioners. the defendants below. 'I’he facts set 
torth in the .‘statement of the Case are taken almost verbatim from the 
opinion of the .Ninth ('in liit. 7 F.lM ;ii laTfi. (.\itp«ndix .-\. .App '

.App 4 • Petitioners alM> rely on the statement of facts in the opinion of the 
r .si. hivirict Court tor the District of Oregon. .74f> K. .Supp at :U 
t.A|)}>endi\ H. .A|)p U> .App JJt



by prison {juards of other inmates being escorted through the 

cellblock. Because of the ensuing commotion and the 

inmates’ tense mood, an early “cell-in" order was given. Some 

inmates resisted the cell-in order and began to break tur- 

niture. One inmate, Richard Klenk. became particularly 

ups't. After confronting two guards, he assaulted one ot 
them. The assaulted guard left the area to report the di.stur- 

bance. The other guard was taken hostage by the inmates and 

removed to cell 201 on the second tloor of the cellblock.
.After prison authorities were notilied t>t the disturbance, 

security manager Whitley went to speak with Klenk. A tew 

attempts were made to demonstrate that the inmates whom 

(he prisoners were originally concerned about were 

unharmed. 'I’he disturbance, however, continued. Whitley 

checked the condition of the prison guard being held hostage 

and found him to be unharmed.
Whitley then began organizing an as.sault squad. At .some 

point, prison officials discovered Klenk had a knite. and they 

learned he had claimed to have killed one inmate and that 

others would die. Klenk also threatened to kill the host­
age. Whitley returned to the cellblock to s?e that the hostage 

was still unharmed. He was told by other inmates that they 

would protect the guard.
Respondent .Albers left his cell at an inmate’s request to 

see whether he could aid in (juieting the disturbance. .Albers 

asked Whitley if he would return with a key to the lower tier 

cells to all«)w those on the lower tier, including several elderly 

inmates, to remove themselves from the commotion. \N hitley
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said that he would return with the key. As Whitley left, he 

noticed the inmates had con.structed a barricade that limited 

access to the cellblock.

The prison officials discussed the situation and a^rec-d 

that tear ^as could not be used, isuperintendent (’upp there­
upon ordered Whitley to take a squad armed with shot«nins 

into “A" block. He gave in.structi»ms t«> “shoot low."

Whitley reentered the cellblock and was followed by three 

armed guards. There is evidence that Albers asked for the key 

and that Whitley screamed “shoot the bastards" as he ran 

toward the stairs in pursuit of Klenk. The stairway wa.' he 

only route to the cell where t he guard was held hostage. It was 

also the only route bv which Albers could return to his own 

cell.
Warning and second shots were fired. Whitley chased 

Klenk to the upper tier and subdued him. with the help of 

several inmates, outside the door to the cell where the hostage

' As the district cnurt ohser\ed;

Here, a decisiiin was made by the defendants nut to use tear gas 
or mace. There was tuneern whether prison officiais could maneu­
ver through the !>arricade and administer the gas quickly enough to 
as.sure tha* no harm came to the hostage. There was also concern 
whether gas would have the neces.sary effect in the relatively large 
area of cellblock *‘A." flas would cause great discomfon to the 
m.qority of inmates who had (»beyed the cell-in order and were in 
their cells.

.^46 F. Supp at T:t4.

Allters’ testimony confirmed the prison officials’ concern that tear gas 
would not he effective. .According to Albers, prior to the prison officials’ 
invasion of the cellblock. word had spread throughmit the cellblock that gas 
would be used and pri.sontrs s<>aked t«>wels and sheets with water to render 
the gas ineffective. ('I’r. 142 14.1).



was being held. Meanwhile. Albers was shot in the knee by 

Kennecott while Albers ran up the stairs l>ehind Whitley.
I'he hostage guard was released unharmed. One other 

inmate had been shot on the stairs, and others on the lower 

tier also were injured by gunshot.
2. Procedural History
Albers filed a complaint in the federal district court tor 

damages under 42 U.S.C. § 1982. pursuant to 28 U.S.C. 

§ 1242.
At trial before a jury. Albers pre.sented two experts who 

testified that other measures, less drastic than those taken by 

the pri.son officials, could have been employed to quell the 

di.sturbance. Albers’ first expert. Mr. Brewer, testified that 

less drastic measures included tear gas and assault squads 

armed with riot batons. He opined that the use ot deadly force 

under the circumstances of this case, taking its timing into 

account, was unnecessary to prevent imminent danger to the 

hostage or other inmates." He also testified that the use of 

deadly force was excessive under the circumstances at the 

time it was used, and that reasonable corrections policy would 

dictate that a verbal warning be given immediately before 

shooting. Albers second expert. Mr. F*erkins. testified that 

the prison authorities should have acted differently, and that

‘ Mr. Brewer’s reference to the use «)f “deadly t«»rce” is misleading on at 
least two acc«)unts. First, the uncontradicted evidence is that Superinten­
dent Cupp instructed the assault squad to shiM>t low. thereby minimizing if 
not eliminating the possibility that anyone would actually be killed. Second. 
Mr. Brewer, testified that a less drastic measure which should have been 
utilized — invasion by a riot squad armed with riot batons — could also 
result in death or serious injur>- given prison guards’ training in the use of 
such weapoms. (Tr. *289).



they were “possibly a little hasty in using firepower” on the 

inmates. Petitioners’ experts controverted the testimony of 

All>ers’ experts.
At the conclusion of the trial, petitioners moved for a 

directed verdict on the basis that the testimony was insuffi­
cient to permit the jury to find a violation of Albers’ Eighth 

Amendment right not to be subjected to cruel and unusual 

punishment. The district court granted the motion and 

entered a written decision. Albers v. Whitley, 546 F. Supp. 726 

(D. Or. 1982).
Respondent appealed to the Ninth Circuit Court of 

Appeals pursuant to 28 U.S.C. § 1291. The Ninth Circuit 

reversed the judgment of the district court. It held that Albers 

presented sufficient evidence of an Eighth Amendment vio­
lation. It ruled that based on the expert testimony presented, 
“a jury could have concluded that the prison officials’ ’riot 
plan’ was hopelessly flawed and that the use of deadly force 

against Albers was unreasonable, unnecessary, improper and 

engaged in with deliberate indifference to his constitutional 

interests.” 743 F.2d at 1376. The Ninth Circuit also 

addressed petitioners’ qualified immunity claim. It held that 

upon retrial, if a jury should conclude that Alliers was sub­
jected to cruel and unusual punishment, the defense of 

qualified immunity would not be available to petitioners. 
REASONS FOR ALLOWANCE OF WRIT

1. This case reduces to a controversy over whether prison 

administrators, confronted with a serious prison riot and



imminent risk of loss of life of inmates and guards, made an 

incorrect assessment of how liest to defuse that threat and 

regain control of the cellblock. Plaintiffs evidence, the Ninth 

Circuit held, was sufficient at least to create a jurv' question on 

whether plaintiff suffered cruel and unusual punishment at 

the hands of prison officials. Under the Ninth Circuit’s opin­
ion, misjudgment can equate with deliberate indifference and 

a jury can find wantonness from evidence of imprudence. The 

Ninth Circuit, we submit, has laid a new foundation for 

Eighth Amendment analysis. On this base, the court has built 

an edifice that embodies principles closely akin to common 

law tort and drastically different from what hi.storically and 

contemporarily have been recognized to reflect the spirit and 

purpose of the cruel and unusual punishment clause.
This case arises from a riot in an open cellblock housing 

over 200 inmates and located within a maximum security 

prison. A prison guard was held hostage for over two hours 

while petitioners attempted to negotiate his relea.se from an 

armed inmate who repeatedly threatened to kill the guard a* 

well as other inmates, and who reportedly had already killed 

one inmate. The unsuccessful negotiations took place against 

a background of commotion and uproar within the cellblock 

which included the de.struction by inmates of most of the 

cellbU>ck furniture. Ultimately, petitioners were successful in 

quelling the riot with no lo.ss of life, although some inmate.s. 
including respondent, did incur injuries. No evidence sug­
gested and no claim was made that petitioners continued to 

use force after regaining control of the cellblock or that
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injuries were inllicted in retribution or retaliation for the 

inmates’ riotous and violent conduct.
At trial, each side presented expert testimony Plaintiffs 

experts were of the opinion that, although action to regain 

control of the cellhlock was needed, the measures taken were 

too extreme. Mr. Brewer testified to alternative and. in hi> 

view, less drastic iueasure> , sharpshooters, riot forma 

lions, tear gas >t hat in his judgment could have lieen empl»»>ed 

effectively. Mr. Perkins testified that prison administrators, 
given all the circumstances, might have been "piissibly a little
bit hasty” in taking the action they took to stop the

•
riot. Defendants’ exjjerts, in contra.st. lielieved that the actual 

taken was appropriate, and that the alternative priKedure> 

proposed by plaintiffs experts wtiuld have lieen ineffective, 
less effective or might even have aggravated the danger. In 

short, one set of experts pointed to errors in the judgment of 

the prison administrators, the other set of experts >aid no 

error in judgment was involved.
Evidence such as that presented in this ca.se, even cast in 

the light most favorable to plaintiff, does not rise to the level 
of an Eighth Amendment violation upon which a jur> should 

be permitted to find liability for damages. For the Ninth 

Circuit to so hold is error. The Ninth Circuit’s error lies in the 

legal standard it fashioned and ap(>Iied to test whether evi­
dence creates a jiir>' question on a cruel and unusual punish­
ment claim arising out of a prison riot situation. The Ninth 

Circuit .stated:

In our view', a proper standard deems the eighth 
amendment to have lieen violated when the force used
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is “s(* unreasonable or excessive (as| to be clearly 
disproportionate to the need reasonably perceived by 
prison officials at the time.’* Jnnrs i. Mabry. 72:i F.2d 
rm. (8th ('ir. art dcnwd. .... I’.S. 104
S.rt. 81 I,.Kd.2d 878 (1984). Thus if a prison
«»fficial deliberately shot All>ers under circumstances 
where the official, with due allowance for the exigency, 
knew or should have known that it was unnt crssnry. 
Albers’ constitutional ri^ht w<»uld have been 
infringed. . . .

74 ( F.2d l.(7o (emphasis added>.

The Ninth (’ircuit’s opinion pi»ints to evidence that the 

riot was subsiding at the time ot official action as support tor 

an inference that the force used was excessive. .At greater 

length, the lower court di.scus.<ed and canvassed the conflict in 

the expert testimony on whether less drastic measure> rea-^on- 

ably could have and should ha\e b**en u^ed i<» >top the 

hot. On the basis of the conflating expert opinions, the 

Ninth (’irniit com hided that a jury possibl\ could have found 

that ‘‘the use of deadly fon e against .Albers was unreas(»nabU*. 

unneies>ary. improper and engaged in with delilH*raie indif­

ference t«» his cmistitutional interests.” 74.( F.2d ld7b.*

The Ninth ('ircuit’s analysis »»f plaintiffs constitutionally

* It i> nv^ht-tht-r the evidt-ruf ♦*\en pr»**«*-ntMf a tun un 
the is<ue •>! «•.»•*«'nablene*i*« I'he Hi-tru t i«*urt judne. alter li>teninu t<» all ihe 
♦•\ideme. determmet! that n«* rea«->nahle jur> \»<mld nun lude that the t.irre 
UMuf hv |»etiti<inei>. t>i feature «>nfer and >eeuritv in (’ellhl*»»k "A wa*> 
unreal .nable

I »eteml.int> here \k»-re t.uetl wuth • "ituatnin that had extreme 
(Hitential <lan»;er t<> .1 h<.-*ta»:e trinird and t4i inmate'» |N»»>ible 
.ilternati\e«* ti: t<ir» e viere re.i'onabK titn-idered and 
reietteif While plaintiM'^ ex|iert> sutKe'terf jH>*.*ible ri«»t t<»rma 
tiuti'*. te.ir lM". and -^harji-h'xtter alteriiative», it »i>uld l«e ‘•fiei 
ulative t«> nim iude that >»iub other al»err..iti\.e> ixnuld have lieen 
m*«re etle» tive in >n urini' the relea^ «it the b*''t i^e and the saletv
• <l the inmates The satetx <i| the h<>'t.u;e .ind the imnrioTmK 
ir 'M*es was ut param.iunt im|sirtame t<i the detendants '

K Su(»p at T:i4



based cruel and unusual punishment claim differs not a whit 

from the standard that would apply in a common law tort 

action an>m^ from police actions in a situation where persons 

in the coimminity had taken control of a nuclear power plant, 

held an employee of the plant hostaj;e. and threatened to kill 

the hostage, and then, in an effort to gain control of the 

propert>. police shot and injured one or more people. The 

claim by those injured would be for tortious assault and 

battery. The response by police undoubtedly w<»uld be to 

claim the privilege of .self-defense or defense of others and the 

privilege to use deadly force relating to a riot, which under 

such circumstances overlap. Sre, c.g,. Hurlon c. Walivr, o()2 

F.2d 12bl i.^th ('ir. 1974» (damages sought for death and 

injuries from gunfire used by police to .stop student riot). The 

inquiry for the jury in such a case would be w hether the degree 

of force used was unreasonable or excessive in relation either 

to real danger, or to danger reasonably believed to exist. To 

meet this standard it would have to be shown that the actor 

considered whether lesser force would prevent the 

apprehended harm. Sc«\ Pro.s.ser on Torts. §§ 19 and 20 

(Hornbook Kd. 1971): Restatement (Second) of Torts. 

§ 7()( 1). comments b and c: Hiirton i\ Waller, supra at 1276-78.

.Although the .Ninth (’ircuit opinion recites language like 

‘'deliberate indifference” and “unnece.ssary and wanton" 

intliction of physical pain, the circuit court was willing to find 

tho.se Fighth Amendment inquiries .satisfied where there was 

evidence sufficient to create a jury question on the common 

law tort privilege of self-defen.se or defense of others. The
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I«>wer court unquestionably has ^irafted a tort standard onto 

the Eighth Amendment. This canm>t Ih* correct.

In the well developed bod> of Eighth Amendment case law 

of this ('ourt. two principal themes repeatedly are empha­

sized. First, the proscripti«.n against cruel and unusual 

punishment is addressed not only to tortu<»us and other 

barbarous methods of punishment: it extends als<» to the 

needless. callou> or deliberately indifferent infliction of pain 

and suffering, when the degree of pain inflicted exceeds 

nmdernly tolerable limits and is totally without penological 

justification or puri>‘>J^P- fU’rwrally l. (ivor^ia. 428

r.S. l‘>8 ll9T8»: Rhndfs r ('hapnian. 4o2 T.S. 887 

(19.811. Second, althcmgh courts must act to pr<»tect prisoner** 

from cruel and unusual pum>hment. the> mu.**t exercise cau­

tion in judging the actions of prison administrators. The task 

of prison administrators is a complex one calling for consider­

able expertise and judgment. Standards articulated under the 

Eighth .Amendment must acc«»rd considerable latitude in 

judgment to the «)fTicials charged with prison management in 

order to avoid mere judicial second-guessing of the sensitive 

and delicate pmblems of prison administration. StT. c.g . Hell 

L Wnlfish. 441 r.S. 520 119791; Jnnes i. Snrth Carolina 

I Prisoners' Labor I 'mon. 48.8 T.S. 119 (1977 K Pell t. PrtKumer, 

417 r..S. 817 (1974». Neither of these fundamental themes is 

accommodated by the Ninth Circuit’s decision below.

The Eighth .Amendment concern of cruel and unusual 

punishment is significantly devalued if the standard f»»r such 

punishment is the same standard imp<»sed for civil torts
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luMween ordinary t itizfiis. 'I’his ('ourt recognized as much in 

a ilifTerent Kinlitli Ainendin«*nl context, the |)rovisi«»n ot 

medical scrvii cs to |)n>oners. In r (iamhlr.

(lltTtil. this (*ourt reicited. in the >tron^:»‘st of ierni>. the 

notion that tort standards tor nuMiual nej:!i^ence »/• . mal 

prai tii et c-mild pr«>\ ide t he hern hmark tor a i laim ot t na*! and 

nnnsnal [Minishnient;

an inadvertent taihire to firovide adetpiate medical 
care cannot Iw said to constitute “an iinneiessar\ and 
wanton intliction ot pain” or to 1m* “repugnant to the 
conscience ot mankind.” 'Ihiis, a complaint that a 
physician has heen ne^liyent in diannosin^' or treatir'.u 
a inedKal condition does not state a valid claim ot 
medical mistreatment under the Ki«:hth .Amend 
ment. Medical malpractice does not hecoine a con­
stitutional violation merely hecause the victim is a 
prisoner. In order to state a co^nizahle claim, a pris­
oner must alle*ie acts or omissions sulficienlly harmtul 
to «*\idence deliberate indillerence to serious medical 
needs. It is only such indillerence that can offend 
“evolvin'; standards ot deiency” in \i*»lation of the 
Kiiihth .Amendment.

/(/ at l(»a-Ol> (footnote omitted). 'I'he decision in Estrllr 

concluded that the Kij;hth .Amendment, in the area of inmate 

merlical needs, was addressed to a more serious evil. To 

constitute cruel and unusual punishment, a failure to meet an 

inmate's medical needs must he urave enough to “produce 

physical 'torture or a lin^ieririK death''' or “result in pain and 

sutterinj; which no one sujts^sts would serve any penological 

purpose.” 429 T.S. at KKI “The intliction of such unneces­

sary suturing is inconsistent with contemporary standards of 

decency.*' Ibid.
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I’nlike HstHlc i\ (ianihlr, the concern here is not with 

malfeasance or nonfeasance and tort concepts of negli­

gence. This ca.se involves, in.stead, intentional action. The 

force employed by pri.son administrat»)rs. without question, 

was used deliberately and by design. But Hstvllv v. (iamhh’ 

nevertheless makes the essential point. The cruel and 

unusual punishment clau.se was designed t<» address more 

serious af'fnmts to human physical dignity than those gener­

ally addressed by common law tort notions. Injurious force 

used to st»ip an outbreak of life-threatening violence within 

prison walls may be excessive, but that does nor speak to 

whether it also is cruel and unusual punishment. Prison 

administrators, in choosing to use «urh force, may be impru­

dent. unwi.se or unreasonable. That fact. too. fails to bear on 

whether the action con.stitutes cruel and unu.sual punishment.

The issue, under the Kighta Amendment, mu.st focus 

.squarely and directly on whether the action taken results “in 

pain and suffering that no one suggests would serve any 

penological purpose.” Estelle c. Gamble, supra. In a prison 

riot .setting, where there is no di.spute that remedial action 

should have been taken, and the only di.sagreement is w hether 

the degree of force used was proportionate to the perceived 

danger, the cruel and unusual punishment clause has n<» 

application. In that setting, the Eighth Amendment is trig­

gered only where the force is wholly without penological 

purpose.
Where prison administrators are. as here, presented with a 

prison riot in which the lives of pris mers and guards alike are



threatened, we submit that the cruel and unusual punishment 

clause rarely will be implicated. In extreme or unusual 

instances, however, it might be. For example, if injurious 

force is used after prisoners have relinquished their weapons 

and attempted to surrender to prison authorities, such force 

would be without penological purpose. Similarly, force grossly 

disproportionate to the danger, such as an order to shoot and 

kill any and all prisoners out of their cells, would suggest, 
under these circumstances, that deadly force was used not for 

the proper penological purpose of regaining control, but 

instead to retaliate and punish everyone participating in any 

fashion in the di.sturbance. Such h>potheticals suggest the 

wanton inlliction of unnecessary pain which the Eighth 

.Amendment addresses; borderline disputes between experts 

over the most desirable or least drastic methods of controlling 

a prison disturbance do not.'*

The equally serious danger of the lower court's decision is

Indeed, the testinn)ny of .Albers* experts in this ca.se establLshed little 
more than that petitioner pri-son «>fficials could have employed more desir­
able methods to c«»ntrol the situation. As this Court obser\ed in Rhodes v. 
Chapman. 4o2 U..S. at :t4H. n. l.‘l:

Respondents and me District Court erred in assuming that 
opinions of experts as to desirable prison conditions suffice to 
establish contemporary' standards «>f decency. As we noted in Helt 
r. Wolfish. 441 at .54.’l-.'i44. n. 27. .such opinions may be helpful 
and relevant with resjwt t<» some questions, but "they simply do 
n«*t establish the constitutional minima; rather, they establish goals 
recommended hy the organization in questi«>n.". . . Indeed, gener­
alized opinions of experts cannot weigh as heavily in determining 
contemiM>rar\' standards of decency as "the public attitude toward a 
given sanction." CreuM i CVor^io. 428 C.S. 1.5.1. 17.1 (19761 (joint 
opinionI. We could agree that double celling is not desirable, 
specially in view of the size of these cells. But there is no evidence 
in this case that double celling is viewed generally as violating 
decency. ...



15

that it invites second-guessing of the most sensitive decisions 

that prison officials are called on to make. Time and again, 
this Court has recognized that the task of managing prisons is 

extremely complex and difficult, and that the problems facing 

prison officials in the day-to-day operation of prisons are not 
susceptible to easy solutions. Bell v. Wolfish, 441 U.S. 520, 
547 (1979). See, e.^., Jones v. North Carolina Prisoners' Labor 

Union. 43:1 U.S. 119 (1977); Wolff u. McDonnell, 418 U.S. 539 

(1974); Pell i\ Procunier. 417 U.S. 817 (1974); Procunier r. 
A/ar/mcz. 416 I LS. 396 (1974). This Court also has recognized 

that the task of running prisons has been delegated to the 

legislative and executive branches of government, not to the 

judiciary. The power to devise a prison system and the duty to 

make the wide range of judgment calls required for efficient 
and effective pri.son administration rest with state corrections 

officials. Hell u. Wolfish, 441 U.S. at 548, 562; Mead um v. 
Fano. 427 U.S. 215. 229 (1976). The case law pragmatically 

has acknowledged that state prison administrators, unlike 

judges, are experts in the management and operation of state 

prisons. See Bell l\ Wolfish, 441 U.S. at 548; Procunier v. 
Martinez. 416 U.S. at 405; Meadium v. Fano, 427 U.S. at 
229. As stated in Procunier r. Martinez, 416 U.S. at 404-405:

Pri.son administrators are responsible for maintaining 
internal order and discipline, for securing their institu­
tions against unauthorized access or escape, and for 
rehabilitating, to the extent that human nature and 
inadequate resources allow, the inmates placed in their 
custody. The Herculean obstacles to effective dis­
charge of these duties are too apparent to warrant 
explication. Suffice it to say that the problems of



j)risons in America are complex and intractable, and 
more to the point, they are not readily susceptible of 
resolution by decree. Most require expertise, compre­
hensive planninji. and the commitment of resources, 
all of which are peculiarly within the province of the 
iejiislative and executive branche.- of government. For 
all of those rea.sons, conns ill equipped to deal with 
the increasingly urge:a problems of pri.son administra­
tion and reform. -Judicial recognition of that fact 
retlecis no more than a healthy sense of realism.
Moreover, prison official.'*, particularly those in maximum

^ecurity facilities such as the Oregon State Penitentiary, mu.si
supervi.se and attempt to rehabilitate inmates who are "not
usually the most gentle or tractable of men and
women.*’ ‘Johnstn l\ (iliik. 481 F.lM 1028 (2d Cir.l. ccrt.
denied, 414 I’.S. 10.1.1 (197;li (Friendly. .1.1. (liven limited
.space and limited resources, prison officials must attempt to
maintain order, di.scipline. and above all the safety and
security of prison inmates and corrections personnel. It is
e.s.sential in pursuit of the.se objectives ihat pri.son officials
maintain a regime of close .supervision and di.scipline. Hhifdi's
i\ Chapman. 4^2 I’.S. at M'^O. for”|t|be danger of prison riots is
a serious concern, shared by the public as well as by prison
authorities and inmates.” Id. at 1149. n.l4.

For the.se and other reasons.

(pjri.son officials must be free to take appropriate 
action to ensure the .safety of inmates and corrections 
personnel and to prevent escape or unauthorized 
entry. . . .
. . . Pri.son administrators should be accorded wide- 
ranging deference in the adoption and execution of 
policies and |>ractices that in their judgment are 
needed to pre.ser\ e internal order and discipline and to 
maintain internal securitv.
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HvU V. Wolfish, 441 U.S. at 547.
When a prison riot erupts, however, the task of prison 

officials is to restore, rather than to attempt to maintain, 
order and discipline. In the judgment of prison officials 

involved at the scene of the riot, drastic and immediate 

measures may he deemed necessary to achieve this objec­
tive. Prii^on officials must be accorded wide latitude in their 

tasks of quelling the disturbance and of restoring order and 

security. They should not be deterred in the pursuit of their 

lawful and immediate objectives by the fear that one false 

.step, no matter how well intentioned, may subject them to 

future liability at the hands of prisoners who may incur injury 

or even death as a result of measures prison officials deem 

necessary to bring an end to the chaos.
The tort-like standard articulated and applied by the 

Ninth Circuit not only fails to accord wide latitude to the 

judgment of prison administrators, it fails to accord any 

meaningful latitude at all. Prison administrators are left to 

walk a fine line. They dare not misjudge whether less drastic 

measures would l>e as effective to regain control; they dare not 
mistakingly estimate that the level of force used is proportion­
ate to the threat posed by the riot; they dare not be less than 

perfectly reasonable and prudent. If they even arguably devi­
ate from the most reasonable course, a prisoner-plaintiff may 

be able to find an expert who, judging the admini.strators’ 
actions by hindsight and in the tranquil environment of life 

outside prison walls, will conclude that the administrators 

acted “a little bit ha.sty,” or that they first should have



experimented with other means to quell the riot. Liability can 

attach even though other experts conclude that the action 

taken was eminently appropriate, reasonable and sound. The 

Ninth Circuit’s decision thus, in short, invites the trier of fact 
to second-guess fully the judgments made by prison officials as 

they attempt to react to life-threatening emergencies within 

institutional walls.
To meet the initial burden of proving an Eighth Amend­

ment violation, it should not be sufficient for a prisoner 

merely to present some testimony that less drastic methods 

than those employed by prison officials equally may have been 

effective in quelling the disturbance, freeing prison officials 

held hostage, and restoring order and security. Nor should it 
be sufficient for a prisoner merely to show that the prison 

officials should have known that the situation was not as 

severe as they perceived it to be, thus calling for less force than 

actually employed. All such evidence does, without more, is 

prove a prima facie tort case.
An appropriate Eighth Amendment standard of conduct 

would subject prison officials to liability for their action in the 

course of a prison riot or disturbance where one or more 

hostage is being held only if they act wantonly, in a manner 

grossly disproportionate to th*' situation as perceived, or 

totally without penological justification. Such a standard 

would embody the concept of punishment that is cruel and 

uniKsual, and such a measure would not unduly hamper pri.son 

officials in the performance of their duty.



2. Having announced a new “unreasonable force” Eighth 

Amendment standard under guise of a “deliberately indif­
ferent” rubric, the Ninth Circuit proceeded to strip petitioner 

prison officials of their right to claim qualified immunity. The 

lower court s holding that no qualified immunity defense was 

available to petitioners conflicts with this Court’s recognition 

that public officials may claim qualified immunity in § 1983 

actions when a constitutional right is not clearly established 

at the time an action occurred. See Harlow v. Fitzgerald, 457 

U.S. 800 (1982); Procunier v. Navarette, 434 U.S. 555
(1978). See also, Davis v. Scherer, 468 U.S----- - 104 S.Ct. 3012
(1984). If this Court should reach the immunity question, in 

the event it approves of the Ninth Circuit’s finding of a 

potential Eighth Amendment violation, it nevertheless should 

grant review and reverse the circuit court decision to rectify 

the anomoly.
The Ninth Circuit concluded that a jury’s finding that 

prison officials subjected an inmate to cruel and unusual 
punishment necessarily would negate any claim that the 

officers acted in good faith and thus were entitled to the 

defense of qualified immunity. The court said:

The two findings are mutually exclusive. “Those 
‘deliberately indifferent’ to the [plaintiffs right) . . . 
could not show that they had not violated ‘established 
statutory or constitutional rights of which a reason­
able person would have known.’ ” Haygood v. 
Younger, 718 F.2d at 14a3-84. See Miller v, Solem, 728 
F.2d at 1025. Similarly, deliberate indifference to 
Albers’ right to be free of cruel and unusual punish-



ment would violate a right “clearly established at the 
time of the conduct at issue,” Davis v. Scherer, 468
U.S________ , 104 S.Ct. 3012, 3021, 82 L.Ed.2d 139
(1984).

743 F.2d at 1376. The principal flaw in this reasoning, of 

course, is that lower court’s civil assault and battery standard 

for evaluating official respon.se to prison riots previously had 

not been announced.*’
In l^rocunier v. Navarette, 434 U.S. at 565, this Court ruled 

that a claim of qualified, “good faith” immunity by prison 

officials could not be rejected as a matter of law, “[bjecause 

they could not reasonably have been expected to be aware of a 

constitutional right that had not yet been 

declared. . . ." Drawing on this precedent, the Court stated 

in Harlow v. Fitzgerald, 457 l^S. at 818, that ' 'overnment 

officials are shielded from liability for civil damages insofar as 

their conduct does not violate clearly established statutory or 

constitutional rights of which a reasonable person would have
known.” As this Court explained,

(ijf the law at (the time an action occurred) was not 
clearly established, an official could not reasonably be 
expected to anticipate subsequent legal developments, 
nor could he fairly be said to ‘know’ that the law 
forbade conduct not previously identified as unlawful

Ibid.
In analyzing the availability of the qualified immunity- 

defense, the Ninth Circuit failed to focus on whether, in the

*’ In fact, under state law. prison ofilcials are immune from liability for 
“(a]ny claim arising out of riot, civil commotion, or mob action or out of any 
act or omission in connection with the prevention of any of tlie hirego- 
ing.“ Or. Rev. Stat. § :i0.265(3)(el.
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context of a prison riot, prisoners had a clearly established
constitutional right to be free from the use of unreasonable
force. Assuming for the sake of argument that the Ninth
Circuit crrrectly concluded that merely unreasonable force to
quell a prison riot is forbidden by the Eighth Amendment,
such a standard was not clearly established when the prison
outbreak in this case occurred. Until the Ninth Circuit’s
decision in this case, only one other circuit court apparently
had enunciated a reasonable force rule for prison officials, but
that announcement was made with regard to f. due process
claim by a pre-trial detainee in a case that did not arise from a
prison riot. See, Ridley v. Leavitt, 631 F.2d 358 (4th Cir. 1980)
(“only reasonable force under the circumstances may be
employed”). Cf. King v. Blankenship, 636 F.2d 70 (4th Cir.
1980) (“unjustified striking, beating or infliction of bodily
harm upon a prisoner . . . without just cause”). In fact, the
vast majority of the circuit courts that have analyzed prisoner
§ 1983 claims based either on the Eighth Amendment or the
Due Process Clause have followed Judge Friendly’s approach
in Johnson u. Click, 481 F.2d at 1033:

In determining whether the constitutional line has 
been crossed, a court must look to such factors as the 
need for the application of force, the relationship 
between the need and the amount of force that was 
used, the extent of injury inflicted, and whether force 
was applied in a good faith effort to maintain or restore 
discipline or maliciously and sadistically for the very 
purpose of causing harm. . . .

(Emphasis added).*

See. e.n . Norris v. District of Columbia. 7.17 F.2d 1148 (D.C. Cir. 19841; 
(Footnote continued on next pane)
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The Ninth Circuit, thus, had no basis for concluding, sub 

silentio, that the standard it employed was “clearly estab­
lished” Eighth Amendment law. Its cavalier treatment of 

petitioners’ immunity warrants this Court’s attention and 

correction.
CONCLUSION

The Ninth Circuit enunciated and applied in this ca.se a 

standard of conduct that potentially subjects .state prison 

officials to liability for damages under 42 U.S.C. § 198.1 and 

the Eighth Amendment any time experts disagree that the 

force used to quell a prison riot and to restore order and 

internal security was reasonable. Such a standard goes 

against the very grain of the Eighth Amendment. Consistent 

with this Court’s prior decisions, state prison officials must be 

accorded a broader range of di.scretion within which to adopt 

and implement i>olicies and pnxredures relating to internal 

prison .security. They should not be subjected to liability in 

damages under § 198,'l just because others may feel that the 

policies and prwedures they invoked in a prison riot were less 

desirable than methods which, in hindsight, arguably could 

have l)een used.

(Fttnlnnlf riinfinurd from prri ious pane)
Smith V Iron (ounty, 692 F.2d(lOth Tir. I982I; Martinez r Rosado. 614 
F.2d H29 (2d ('ir. 1980). See also .Arntytt r Schaefer. .'>48 F.2d 47 (2d Cir. 
1977) ("Itlhere must be present Viri-umstances indicating an evil intent. >>r 
recklessness, or at k>ast deliberate indiflerem'e to the consequences of his 
conduct for th«>se under his nintrol or dependent upon him*"); ('lemmens r 
(•’rcMts. .>09 F.2d 1:C18 (.'>th <’ir. I97.‘>) ("|tlhe essenc*e of piinishment is the 
intentional infliction of fienalty or harm upon another. At the very least 
punishment comprises conduct so gn>s.s|y negligent that intent may l>e 
inferred from its ver>’ nature"); Little r Walker. .>.>2 F.2d 19.‘( (7th (*ir.» cert 
dented. 4:(.'i I'.S. 9.(2 (1977) (unneces.sar>- and wanton infliction of pain 
violates Kighth Amendment).
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This Court should enunciate the appropriate standard to 

t>e applied to § 1983 claims based on the Eighth Amendment 

and arising out of prison riot situations. The Court should 

grant this petition, issue a writ of certiorari, and reverse the 

Ninth Circuit's decision.
Respectfully submitted,
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Deputy Attorney General 
JAMES E. MOUNTAIN, JR.
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Assistant Solicitor General 
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APPENDIX A

Gerald ALBERS, Plaintiff-Appellant.
V.

Harold laid WHITLEY, et al..
Defendants-Appellees.

No. 82-3551.
United States Court of Appeals,

Ninth Circuit.
Argued and Submitted Nov. 10,1983.

Decided Oct. 1.1984.
[Names of counsel omitted in printing]

BEFORE: WRIGHT, CANBY and BOOCHEVER, Circuit 

Judges.
CANBY, Circuit Judge:

Plaintiff Albers appeals from a final judgment entered by 

the district court upon a directed verdict in favor of defen­
dants. Albers v. Whitley, 546 F. Supp. 726 (D. Or. 1982). The 

lower court’s ruling was issued following a 3-day jury 

trial. Albers sought compensatory and punitive damages 

against defendants pursuant to 42 U.S.C. § 1983, alleging 

violations of his eighth and fourteenth amendment rights. He 

also requested damages under the Oregon Tort Claims Act for 

pendent state claims. We reverse in part the district court’s 

judgment verdict and remand for a new trial. We affirm as to 

the pendent state claims.
FACTS

Albers was a prisoner whose claims arise from his having 

been shot in the knee by defendant prison officials while they
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were quelling a prison disturbance in “A" Block of the Oregon 

State Penitentiary’ on June 27, 1980. Cellblock “A” consists 

of two tiers and houses more than 200 inmates. The only 

reasonable mode of access between the two tiers is a connected 

stairway. The stairway is separated from the lower tier by a 

barred door. Prison officers may enter the cellblock from 

either end, on either tier and can control entry into either tier 

by means of barred walkways. Defendant Whitley was 

security manager of the penitentiary; defendant Keeney was 

an assistant superintendent; and defendant Kennecott was a 

corrections officer.
On the night of June 27, 1980. some inmates in cellblock 

“A’* l>ecame agitated about what they viewed as mistreatment 

of other inmates by prison guards. Because of the ensuing 

commotion and the inmates* tense mood an early **rell-in*’ 
order was given.

Some inmates resisted and one inmate, Richard Klenk, 
Iwcame particularly upset. He confronted two guards and 

assaulted one. After the a.s.saulted guard left the cellblock. 
.some inmates Iwgan to break furniture. The remaining guard 

was moved to a .safer area by several helpful inmates but was 

kept hostage.
Pri.son authorities were notified and defendant Whitley 

went to speak with Klenk. A few attempts were made to 

demonstrate that the inmates whom the prisoners were origi-
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nally concerned about were unharmed, but the disturbance 

contin .a.
Whitley checked the condition of the prison guard being 

held hostage and found him unharmed. He then began orga­
nizing an assault squad. At some point the prison officials 

discovered that Klenk had a knife and had claimed that one 

inmate had been killed and that others would die.
Whitley returned to the cellblock to see that the hostage 

guard was still unharmed, and was told by other inmates that 

they would protect the guard. Whitley then spoke with Albers 

who had left his cell at an inmate's request to see whether he 

could aid in quieting the disturbance. Albers asked Whitley if 

he would return with a key to the lower tier cells to allow those 

on the lower tier, including several elderly inmates, to remove 

themselves from the commotion. Whitley said that he would 

return with the key. When Whitley left, he noticed a bar­
ricade had been con.structed, limiting access to the cellblock.

The prison officials agreed that their only feasible alter­
native was to arm a squad with shotguns and invade the 

cellblock. Cupp ordered the squad to “shoot low.”
When Whitley reentered the cellblock he was followed by 

three armed guards. There is evidence that Albers asked for 

the key and Whitley screamed “shoot the bastards” and ran 

toward the stairs in pursuit of Klenk. The stairway was the 

only route to the cell where the guard was held hostage; it was 

also the only route by which Albers could return to his own 

cell.
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Warnin}; and second shots were fired. Whitley chased 

Kleiik to the upper tier. AllH*rs ran up the .stairs behind 

WhitU'V and was shot in the knee by Kennecott. Klenk was 

subdued by Whitley with the help ol' several inmates. The 

hostage jfi»«rd was released unharmed. One other inmate had 

l>een .shot on the stairs and others on the lower tier also were 

harmed by {(unshot. Albers sustained .severe nerve damatje to 

Ids lower left leg, with residual paralysis, and mental and 

emotional distress.
The is.sues on appeal are (1) whether there was evidence 

from which a jury could ctmcliide that Albers was deprived ol 
any c<>nstitutional ritthts; (2) whether defendants are pro­
tected by (|ualified immunity; and (Ml whether All>ers’ .state 

law claims are barred by the Oregon 1’ort ('laims Act.
l)lS(TISSl()N

To e.stablish a prima facie case under section 198M, Allwrs 

was required to show (l| that the conduct he complained of 

was committed by defendants and under color of state law, 
and (2) that this conduct deprived Albers of rights, privileges 

or immunities secured by the (Constitution or laws of the 

United States. Parratt i\ Taylor, la I U.S. 527, 5M5, 101 S.Ct. 
1908, 1912, 08 U.Kd.2d 420 (19K. There is no que.stion that 

defendant prison authorities wtr.- acting under color of state 

law. Our Okhis is therelbre upi>n deprivation of federally 

protected rights. It is not enough for Allwrs to show that he 

may have l>een the victim of a state-law tort; he must show a 

violation of the (Consutution or a federal statute. Hnhcr v.
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McCollan, 443 IJ.S. 137, 142, 99 S.Ct. 2689, 2693, 61 L.Kd.2d 

433 (1979).
The right upon which Albers relies is his right under the 

eighth amendment not to be subjected to cruel and unusual 
punishment.' Punishment has been characterized as cruel 
and unusual when it is incompatible with “the evolving 

standards of decency that mark the progress of a maturing 

.society,” Trap v. Duties, 356 U.S. 86, 101, 78 S.Ct. 590, 598, 2 

Ii.Ed.2d 630 (1958), and when it involves an unnece.ssary and 

wanton infliction of pain or is grossly di.sprojwrtionate to the
severity of the crime. See Solem u. Helm,---- U.S.----- , 103
S.Ct. 3001, 3006, 77 L.Ed.2d 637 (1983); Rhodes v. Chapman, 
452 U.S. 337, 346, 101 S.Ct. 2392, 2399, 69 L.Ed.2d 59 (1981); 
Estelle V. Gamble, 429 U.S. 97, 102-03, 97 S.Ct. 285, 290 50 

L.Ed.2d 251 (1976). A formal intent to punish is not required; 

unjustified striking, beating or infliction of bodily harm upon 

a prisoner by or with the authorization of state officials may 

be sufficient to violate the eighth amendment. See, King v. 
Blankenship, 636 F.2d 70, 72 (4th Cir. 1980). It is difficult to 

draw a precise line at which the application of force becomes 

unconstitutional, but “unnecessary, unreasonable, and 

grossly” excessive force qualifies. Williams u. Mussomelli, 722 

F.2d 1130,1134 (3d Cir. 1983).

' We agree with the district court that Albers is not asserting an 
independent violation of fourteenth amendment due process. 546 F. Supp. 
at 732 n. 1. There is consequently no need to consider whether Albers’ 
protections under that clause differ in any way from those under the eighth 
amendment. See Williams v. Mussomelli, 722 F.2d 1130 (M Cir. 1983).
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AH of these jjeneral standards require adaptation however, 
to fit the facts of Albers' case. Without question, shooting a 

prisoner in the knee would qualify as cruel and unusual if it 

were simply done as punishment for crime or bad behav­
ior, Here, however the shooting occurred in t‘he course of a 

forcible response to a prison emergency. “Prison officials 

must be free to take appropriate action to ensure the safety of 

inmates and corrections personnel and to prevent escape or 

unauthorized entr\.” Hell v. Wolfish. 441 U.S. 520, 547, 99 

S.Ct. 1861, 1878, 60 L.Ed.2d 447 (1979). Moreover, those 

authorities must l>e allowed a reasonable latitude for the 

exercise of discretion in determining the appropriate response 

to a crisis; a measure that in retrospect appears not to have 

been necessary might have seemed veiy necessary to a reason­
able prison administration at the time it was taken. See id; 

Johnson v. Cdiek, 481 F.2d 1028. 108;i (2d Cir.), cert, denied, 
414 U.S. Um. 94 S.Ct. 462, 88 L.Ed.2d 824 (1978). ^.

On the other hand, the latitude accorded to prison 

authorities does not mean that they are authorized to use any 

amount of force, however great. Ridley v. Leavitt. 681 F.2d 

858,860 (4th Cir. 1980). In our view, a proper standard deems 

that eighth amendment to have been violated when the force 

used is “so unreasonable or excessive to be clearly dispropor­
tionate to the need reasonably perceived by prison officials at 

the lime.” Jones v. Mabry. 728 F.2d 590, 596 (8lh Cir. 1988),
cert, denied, _ U.S._ _ 104 S.Ct. 2688, 81 L.Ed.2d 878

(1984). Thus if a prison official delil)erately shot Albers under 

circumstances where the official, with due allowance for the
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exigency, knew or should have known that it was unnecessary, 
Alhers’ constitutional right would have been 

infringed. Similarly, if the emergency plan was adopted or 

carried out with “deliberate indifference” to the right of 

Alliers to be free of cruel unusual puni.shment, when the 

eighth amendment has Ijeen violated. »SVc, Hay^nnd r. 
Younfier, 718 F.2d 1472, 1482-88 (9th Cir. 198:i), petition fur 

rehearinfi en hancgranted, 729 F.2d 618 (9th r*ir. 1984); Miller 

V. Snlem, 728 F.2d l(t20,1024 (8th (’ir. 1984). This “deliberate 

indifference” .standard arose in cases where prisoners were 

denied proper medical care, and it was designed to differenti­
ate violations of constitutional rights from mere malprac­
tice. Set\ Estelle v. Gamble, 429 U.S. 97, 104-106,97 S.Ct. 285. 
291-292, 50 L.Ed.2d 251 (1976). I’he standard may appropri­
ately be applied to test the constitutionality of other exercises 

of professional judgment by prison officials that result in 

harm to prisoners. ,SVc, Haytiuud v. Youn/ter, 718 F.2d at 

1482-8.8; Miller e. Sulem, 728 F.2d at 1024. So applied, “delib­
erate indifference” goes well beyond negligence and amounts 

to the ‘“unnecessary and wanton infliction of pain’ . . . 
proscribed by the Eighth Amendment.” Estelle v. Gamble, 4‘29 

U.S. at 104 (quoting Gregg v. Georgia, 4*28 U.S. 158. 178. 96 

S.Ct. -2909. 2925. 49 L.Ed.‘2d 859 ^ 1976)).
Albers contends that he presented sufficient evidence to 

permit a jury to find that unreasonable, disproportionate and 

unnecessary force was used against him, and (hat it was used 

with deliberate indifference to his constitutional right. The 

di.strict court, referring to uncontradicted evidence that defen-
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dants were faced with a prison uprising and that an inmate 

armed with a knife had threatened to kill a hostage, held that 

the defendants’ actions, even in hindsight, could not be viewed 

as unreasonable. The court accordingly directed a verdict for 

defendants. Our review of the record convinces us that the 

district court erred in so doing.
The district court could properly direct a verdict for 

defendants only if, after viewing the evidence as a whole and 

drawing all possible inferences in favor of Albers, it found no 

substantial evidence that could support a jury verdict in his 

favor. California Computer Products, Inc. v. IBM, 613 F.2d 

727, 732-34 (9th Cir. 1979). The district judge was not 

entitled to resolve contradictions in the evidence, Autohaus 

Brufiger, Inc. v. SAAB Motors, Inc., 567 F.2d 901, 909 (9th 

Cir.) cert, denied, 436 U.S. 946, 98 S.Ct. 2848, 56 L.Ed.2d 787 

(1978), or to pass upon the credibility of witnesses. Fountila v. 
Carter, 571 F.2d 487, 490 (9th Cir. 1973). Those are jury 

functions.
The record discloses numerous instances of conflicting 

testimony regarding excessive use of force. While the evi­
dence regarding the threatening behavior of inmate Klenk was 

uncontradicted, there was testimony that the general distur­
bance in the cell block [sicj was subsiding by the time that the 

defendants stormed it with shotguns. The jury might have 

believed that conditions were so improved that it was or 

should have been apparent to defendants, and have called for 

less force. See Ridley v. Leavitt, 631 F.2d 358 (4th Cir. 
1980). Both plaintiff and defendants presented expert testi­
mony on the propriety of the prison authorities’ actions



App-9

during the prison disturbance. It was the jury’s function to 

weigh the expert.s’ te.stimony on the basis of each expert’s 

experience, knowledge, and (»pportunity to observe. Ncc, 
CiK’hrum i\ Whitnvy, 479 F.2d H4, 86 (9th Clr. 197;i).

All>ers’ ex|)ert, Mr. Lou Brewer, testified that the use of 

deadly force under the circumstances of this case, taking its 

timing into account, was unnece.ssary to prevent imminent 
danger to either the hostage or other inmates. He also testi­
fied that the use of deadly force was excessive under the 

circumstances at the time it was u.sed, and fnat rea.sonable 

corrections policy would dictate that there be a prior verbal 
warning immediately before shooting. Albers \sic\ .second 

expert, Mr. Lee Perkins, testified that the prison authorities 

should have acted differently, and that they were “possibly a 

little hasty in using firepower” on the inmates.
Although this testimony was controverted by defendant.s' 

experts. Mr. W. .lames Kstelle, .Ir. and Mr. Roger \V. (’rist. it 
is more than i>o.ssible that a jury could have concluded t hat the 

pri.son officials’ “riot plan” was hofielessly Hawed and that the 

use of deadly force against .Albers was unreasonable, unneces­
sary. improper and engaged in with deliberate indifference to 

his ( onstitutional interests. We hold that there was suff,-ienl 

evidence presented from which a jury applying the proper 

eighth amendment standard could have found ihat plaintiffs 

eighth amendment rights were violated, ('onsetpieraly. we 

mu.st reverse the judgment of the district court and remand for
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a new trial.
QUALIFIED IMMUNITY

One final note should be taken of the qualified immunity 

defense claim. Under Harlow v. Fitzgerald, 457 U.S. 800, 102 

S.Ct. 2727, 73 L.Ed.2d 396 (1982), government bfficials “are 

shielded from liability for civil damages insofar as their 

conduct does not violate clearly established statutory or 

constitutional rights of which a reasonable person would have 

known." Id. at 818, 102 S.Ct. at 2738. This is an objective 

standard.
As we noted in Haygood, supra, however, there is overlap 

between our eighth amendment analysis and the qualified 

immunity defense. A finding of deliberate indifference is 

inconsistent with a finding of good faith or qualified immu­
nity. The two findings are mutually exclusive. “Those‘delib­
erately indifferent' to the (plaintiff s right). . . could not show 

that they had not violated ‘established statutory or constitu­
tional rights of which a reasonable person would have 

known.’" Haygood v. Younger, 718 F.2d at 1483-84. See, 
Miller v. Solem, 728 F.2d at 1025. Similarly, deliberate indif­
ference to Albers’ right to be free of cruel and unusual 
punishment would violate a right “clearly established at the 

time of the conduct at issue.’’ Davis v. Scherer, 468 U.S. —, 
___ _ 104 S.Ct. 3012, 3021, 82 L.Ed.2d 1.39 (1984).

Therefore, a new^ trial must determine whether Albers was 

subjected to cruel and unusual punishment under the “delib­
erate indifference’’ standard by defendants’ use of excessive 

force against him. If it is determined that the prison
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authorities’ conduct did not violate this standard, they are 

absolved of all liability under § 1983. If an eighth amendment 

violation is found, there is no qualified immunity defense 

available.

I»KNI)ENT STATE CLAIMS 

The district court correctly dismissed Albers’ pendent 

.state tort claims because recoveiy- is barred by the Oregon 

Tort Claims Act. See. O.R.S. § 30.2bo(3)(a).

REVERSED IN PART. AFFIRMED IN PART, and 

REMANDED.

hlUGENE A. WRKiHT, Circuit Judge, di.sseniing:
I would affirm substantially for the reasons stated by 

Judge Panner in his excellent opinion below. Albvrs v. 
Whitley, 546 F. Supp. 726 (D. Or. 1983). I add these com­
ments. I agree with the district judge that: (1) no con.stitu- 

tional rights were violated by the prison officials’ use of deadly 

force during a prison riot, and (2) the prison officials enjoy 

immunity to Albers’ claim for damages.
I. The Eifihth Amendment Claim

This is the first case in which a federal court has c<»unte- 

nanced a cau.se of action for cniel and unusual punishment 
arising from a prison di.sturbance. It is not our function t(> 

second guess the prison officials’ response to a riot situa­
tion. Administration of a prison is “at liest an extraordinarily
difficult undertaking.” Hudson r. Palmer. _______
104 S.Ct. 3194, 3200, 82 L.Ed.2d 393 (1984); Wolff u. MvDon- 

nell, 418 U.S. 539. 566, 94 S.Ct. 2963. 2979. 41 L.Ed.2d 935 

(1974).
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The district court viewed the evidence correctly in the 

light most favorable to the plaintiff and concluded that no 

triable issue existed because the prison officials responded in 

good faith to a genuine emergency. Albers i\ Whitley, 546 F. 
Supp. 726, 735 (D. Or. 1982). This was a riot. Prisoners were 

armed with a knife and pieces of furniture. A guard was held 

hostage. One inmate was reported dead.
Prison officials attempted and failed to achieve a peaceful 

settlement. They elected not to u.se tear gas because of the 

great di.sconifort it wt.jld cau.se the majority of inmates who 

had ol>eyed the cell-in order. Albers, 546 F. Supp at 733-34.
Clo.se judicial scrutiny is inappropriate where pri.son offi­

cials react in good faith to a true crisis. Arroyo l\ Schaefer, 548 

F.2d47.50 (2dCir. \9Ti)', LaBatt l\ Tuomey, 513 F.2d 641.647 

(7th Cir. 1975). See ahto Pepperling v. Crist, 678 F.2d 787, 789 

(9th Cir. 1982) (extreme deference given to prison officials in 

matters of internal security). Judge Friendly has observed. 
“Not every push or shove, even if it may later seem unneces­
sary in the peace of a judge’s chambers violates a prisoner’s 

constitutional rights.” Johnson v. Click, 481 F.2d 1028, 1033 

(2d Cir.), cert, denied, 414 U.S. 1033,94 S.Ct. 462, 38 L.Ed.2d 

324 (1973).
II. Qualified Immunity

Under Davis v. Scherer,___U.S.___ , 104 S.Ct. 3012, 82
L.Ed.2d 139 (1984), prison officials enjoy immunity unless, at 

the time .Alliers was shot, it was “clearly established” that 

prison officials could be held liable for using deadly force in 

quelling a prison riot. The standard is objective and is appro­
priate for summary disposition by a trial judge. Harlow v.
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Fitzgerald, 457 U.S. 800,818,102 S.Ct. 2727, 2738, 73 L.Ed.2d 

396 (1982). We view the “objective reasonableness of (the) 

official’s conduct as measured by reference to clearly estab­
lished law.” Dam,---- U.S. at___ , 104 S.Ct. at 3018 (quoting
Harlow, 457 U.S. at 818, 102 S.Ct at 2738).

The majority, however, merges the question of “deliberate 

indifference” with the question whether a right is “clearly 

established” for qualified immunity pur|)o.ses. This incor­
rectly inserts a subjective element into the determination of 

an official’s immunity. It also transforms qualified immunity 

from a question of law for the judge, to a question of fact for 

the jury.

There is no definitive guide as to when a righ; is “clearly
established.” Zwrihtm r. Mitchell, 720 F.2d 162. l(>8-69 1!).('.
Cir. 19H;fi. The Supreme ('ourt has indicated that a high
standard should be applied in prison cases .such as this. In
Dads, the Court recognized that pri.son officials routinely
make close decisions and that thev “should not err alwavs on• •

the side (»f caution.” Dads, ___ U.S. at ___, 104 S.Ct. at
3021. Tho.se pi*rs(»ns “must often act swiftly and firmly at the 

risk that action deferred will l>e futile or constitute virtual 

abdication of (jffice.” Id.
No court has awarded damages to a prisoner injured in a 

prison riot. As evidenced by the divergence of opiniim annmg 

us on this panel, the constitutional rights of prisoners during a 

prison riot are not well settled. These rights are n«)t “clearly 

established” under Dads.
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The majority’s approach is not compelled by Haygood v. 
Younger, 718 F.2d 1472, 1483-84 (9th Cir. 1983), vacated, 729 

F.2d 613 (9th Cir. 1984). A vacated deci.sion has no vitality as 

precedent. See, Hill v. Western Electric Co., Inc. §72 F.2d 381, 
387 (4th Cir. 1982); cert, denied, 459 U.S. 981,103 S.Ct. 318, 74 

L.Ed.id 294 (1982).
I would affirm.
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APPENDJJi B

Gerald ALBERS, Plaintiff.
V.

Harol WUITLEY, et al.. Defendants.
Civ. A. No. 81-517-PA.

United States District Court,
D, Oregon.

Aug. :n. 1982.
[Names ol counsel omitted in printing)

OPINION
I’ANNKP. District .Judge.
This is a civil rights action against individual corrections 

olTicers arising out of a di.sturhance in “A" Hh>ck of the 

Oregon State Penitentiary on -June 27, 1980. Plaintiff was 

injured hy shotgun fire. He alleged that he was deprived of 

rights under the eighth and fourteenth amend 

menls. Additionally, he appended state tort claims for a.ssauli 
and hatterv' and negligence.

At the conclusion of a jury trial, I directed a verdict for the 

defendants. I ruled that there was not sufficient evidence 

presented fn»m which a jury could conclude that plaintiff was 

deprived of any constitutional rights. .Alternatively. I ruled 

that the defendants were immune from damages. I rejeited 

plaintiffs pendent claims. Entry of judgnem has been with­
held pending this opinion.
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STANDARDS FOR DIRECTED 

VERDICT
A directed verdict is appropriate if the evidence permits 

only one reasiinahle conclusion as t<i the verdict. California 

CompuUr Cnniucts v. / fl.Af, 61.1 F.2d 727, 732 33 (9th Cir. 
1979). To reach such a conclusion, I must consider all the 

evidence hut must do so in a light most favorable to the 

nonmovant. Autohaus Hrunfivr, Inc. r. Saab Motors, !n< , 567 

F.2d 901, 909 (9th Cir.), cvrt. denied, 436 U.S. 946, 98 S.Ct. 
2848. 56 L.Ed.2d 787 (1978). I cannot weigh the evidence 

presented nor consider the credibility of witnesses. All rea­
sonable inferences must be drawn in favor of the nonmo­
vant. Fountila u. Carter, 571 F.2d 487,490 (9th Cir. 1978); Kay 

V. Cessna Aircraft Co., 548 F.2d 1370, 1372 (9th Cir. 
1977). Finally, I note this circuit’s admonition that a motion 

for directed verdict should lie granted only “where there is no 

substantial (or ‘believable’) evidence to support” any other 

verdict. Autohaus Rrugger, supra at 910.

FACTS
Plaintiff Gerald Albers was an inmate housed in cellblock 

“A” at the Oregon State Penitentiary in Salem, Oregon on 

•June 27, 1980. Defendant Whitley was security manager of 

the penitentiary; defendant Cupp was superintendent; defen­
dant Keeney was an assistant superintendent; and defendant 

Kennecott was a corrections officer.
('ellhlock “A” is an “honor” cell consisting of two tiers and 

housing for over 200 inmates. Lower tier cells are adjacent to 

ano|>enarea. A stairway leads to the upper tier. A hallway off
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the open area leads out of the cellblock. The lower tier cells 

are separated from the open area by floor-to-ceiling bars and a 

barred door. On each tier are two opposing rows of 

cells. Open floor separates the lower tier rows of cells. Open 

space separates the rows on the upper tier. While it is possible 

to jump and climb between tiers, the stairway offers the only 

practicable way for inmates to reach the upper tier. Prison 

officers may enter cellblock “A” from either end, on either tier 

and can control entry into either tier by means of barred 

walkways.

Inmates housed in cellblock “A” have good di.sciplinary 

records and accordingly, enjoy certain privileges that are 

denied the rest of the prison population. Significantly, cell- 

block “A” inmates are allowed more time outside their 

cells. Normal “cell-in" time for cellblock “A" is 11:00 p.m. on 

weekdays and midnight on weekends.

On Friday night. June 27, 1980, several cellblock “A" 

inmates became upset over perceived mi.streatment of other 

inmates who were being escorted by guards to the prison's 

.segregation and isolation building. Some inmates verl)ally 

expressed their agitation believing there was unnecessary 

force u.sed by the guards in e.scorting the pri.soners.

('orrections officers Fitts and Kemper were on duty in 

cellblock “A” on June 27, 1980. At approximately 9:15 p.m.. 
Officer Kemper received a call. He was instructed to order all 
inmatvs in cellbUjck “A" to return to their cells. This cell-in 

«)rder was apparently due to the commotion and ten.se m<*od of 

the inmates. .Accordingly, Kemper i.s.sued the order for all
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inmates to return to their cells. At that time, he was standing 

in the open area adjacent to the lower tier. Fitts was 

nearby. Plaintiff was in his upper tier cell #274.
The cell-in order was met with resistance. Several 

inmates demanded to know the reason for the order. One 

inmate, Richard Klenk, became particularly upset. Klenk 

jumped from the second tier and confronted and assaulted 

Kemper. Kemper left the cellblock but Fitts 

remained. Shortly after Kemper left, Klenk and other 

inmates began to break furniture. Two inmates escorted Fitts 

from the open area into an office, stating that Fitts would be 

protected from harm there.
Kemper informed the control center of the disturbance in 

cellblock “A”. Defendants Cupp and Kenny {sic] were imme­
diately notified and both proceeded to the penitenti- 

ar>-. Defendant Whitley was also advised of the disturbance 

and went to cellblock “A”.
Whitley entered cellblock “A”, climbing over broken fur­

niture placed by inmates in the hallway leading into the 

cellblock. Whitley spoke with inmate Klenk. Whitley agreed 

to allow four inmates to be escorted to the segregation and 

isolation building to observe the condition of the inmates who 

were taken there earlier. Whitley left cellblock “A” with 

tho.se four inmates. The four later reported back to fellow 

inmates in cellblock “A" that the prisoners in segregation and 

Isolation were not harmed but were intoxicated. This infor­
mation did not quell the disturbance.
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Whitley returned to the cellblock and asked Klenk to 

allow him to see Officer Fitts. Klenk brought Fitts to Whitley 

who observed that Fitts was not harmed. Fitts was returned 

to the office but shortly thereafter was taken to cell ^201 cm 

the upper tier.

Meanwhile, Whitley left the cellblock and l>egan organiz­
ing an assault squad. At some point, Whitley and others were 

aware that Klenk had secured a homemade knife. Klenk had 

also informed Whitley that one inmate had been killed and 

that others would die.

Whitley returned to the cellblock for a third time. Klenk 

repeated his earlier demand to meet with media represen­
tatives. Whitley again requested to see Fitts. Klenk escorted 

Whitley to cell ^*201. Fitts reported that he was 

unharmed. Several inmates in and around cell -201 stated to 

W’hitley that they would protect Fitts from physical 
harm. Whitley left the cellblock, noting that a barricade had 

been constructed that limited access into the cellblock.
Whitley advi.sed defendants Kenney and Cu[>p of the 

events and his assessment of the situation. It was agreed that 

tear gas could not be utilized. Cupp thereupon ordered 

Whitley to take a squad into “A" block armed with shot­
guns. Cupp ordered that the squad be instructed to “shoot 

low.”

During these events, plaintiff left his cell on the second 

tier. While this was in violation of the “cell-in” order, there 

was evidence that plaintiff was requested by other inmates to
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leave his cell and aid in quelling the disturbance. Plaintiff 

proceeded down the stairs from the upper tier to the open area 

in front of the lower tier cells. Although a disputed fact, 1 

accept for purposes of analyzing the evidence, that the steel- 

barred door which provides access from the lower tier to the 

open area was closed and locked. I also accept as true, 
plaintiffs statement that he spoke with Whitley shortly after 

Whitley spoke with Fitts in cell «201. Plaintiff asked Whitley 

whether the locked door on the lower tier could be opened to 

allow inmates, including several elderly inmates, to leave that 

area until the commotion died down. Whitley responded that 

he would find out and return with the key.
By this point, the assault group had assembled outside the 

barricaded entry way. Shotguns had been assigned to Ken- 

necott and Officers Jackson and Smith. Acting under Cupp’s 

orders, the guns were loaded with ^6 shot. A second group of 

officers, without firearms, were assigned to immediately fol­
low the assault group across the barricade. Whitley 

instructed Kennecott to follow him across the barricade and 

to fire a warning shot on entry and to shoot low at anyone 

heading up the stairs toward »201. At about 10:30 p.m., 
Whitley entered the cellblock, unarmed, followed by Ken­
necott, Jackson and Smith, all armed with shotguns.

Plaintiff was waiting at the bottom of the stairway for 

Whitley to return with the key. When Whitley did return, 
plaintiff asked al)out the key. The events that followed are in 

dispute. V’iewed in a light most favorable to plaintiff, there 

was evidence that Whitley screamed “shoot these bastards”
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and began running toward the stairs in pursuit of inmate 

Klenk, without ordering plaintiff to return to his cell. While 

some lights were broken, there was evidence that the area was 

sufficiently lighted to enable plaintiff to be recognized and 

distinguished from other inmates.
Kennecott followed Whitley over the barricade and dis­

charged a warning shot into the wall opposite the cellblock 

entrance. Once over the barricade, Kennecott discharged a 

second shot which struck a post near the stairway.
Meanwhile, Whitley had chased Klenk up the stairs 

toward cell ^^201. At the doorway to cell J?201, Whitley 

caught and, with the aid of several inmates, subdued 

Klenk. Concurrently, plaintiff began running up the stairs 

behind Whitley. Kennecott fired a third shot which struck 

plaintiff in his knee. After being shot, plaintiff crawled up the 

stairs and sought shelter in a mop room at the top of the 

stairs. After Officer Fitts was released unharmed, corrections 

personnel began to care for the wounded inmates. In addition 

to plaintiff, another inmate was injured by gunshot on the 

stairs. Other inmates on the lower tier were al.so struck by 

gunshot.
Plaintiff does not claim that his medical care was inade­

quate. It is, therefore, not detailed. Plaintiff sustained .severe 

nerve damage to his lower left leg, with residual paralysis, and
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mental and emotional distress.

ISSUES

1. Was there evidence from which a jur\' could conclude 

that plaintiff was deprived of any rifjhts. privileges, or immu­

nities secured by the Constitution?

2. Alternatively, are defendants immune from money 

damages? and

'A. Was there evidence from which a jury could conclude 

that defendants are liable for a.ssault and batter\- and negli­

gence under state law?

DISCUSSION

I. CONSTITUTIONAL HK'.HTS.

Lawful impri.sonment necessarily limits individual rights 

and privilege.s. /V/cc r. Johnson. TM l\S. 2b(). 2S.^. S.('t.

1049, 10(i0. V)2 L.Ed. i;C>b (194Sb By the very nature of 

confinement, a prisoner is deprived of certain liber­

ties. Neverthele.ss. convicts do not forfeit all con.stitutional 

protections, lirll i\ Wolfish. AA\ U.S. 520. o45. 99 S.C't. 1801. 

1877. 00 L.Ed.2d 447 (1979). “There is no iron curtain drawn 

between the ('on.stitution and the pri.sons of this coun­

try.” Wolff ( . McDonnrll. 418 U.S. 5:19. 5.55. 94 S.C't. 290:i. 

2974. 41 L.h:d.2d 9:15 (1974).

.Section 198:1 provides a civil remedy for alleged corstitu- 

tional deprivations. To establish a prima facie ca.se, plaintiff 

need only prove that the conduct was committed by a person 

acting under color of state law. and that the conduct in 

question deprived plaintiff of rights secured by the (Constitu­

tion. It is not necessary to allege or prove the defendants*
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state of mind. Parratt v. Taylor, 451 U.S. 527, 101 S.Ct. 1908, 
68L.Ed.2d420(1981).

All defendants were acting under color of state law. Plain­
tiffs proof was therefore limited to the issue of whether 

defendants* conduct deprived him of any rights secured by the 

Constitution.
Based upon the events of the night of June 27, 1980, 

plaintiff argues that defendants violated his constitutional 

rights guaranteed by the eighth and fourteenth amend­
ments.' Underlying that claim is plaintiffs theor\- that defen­
dants used unreasonable, excessive force under the 

circumstances. While plaintiff does not questit)n defendants’

’ I do not understand plaintilT t«> as.sert an inde(N‘ndent violation of 
fourteenth amendment due pna-ess. To prevail on such a theorv-. plaintiff 
must prove that he was divested of a protected interest without the due 
priK-ess of law. While plaintiff undoubtedly had liberty and life interest at 
stake, it is unclear what process was due him. “Once it is determined that 
due priK'ess applies, the question remains what pn*cess is due." .Vforr/.>..<r\ r. 
Hreuvr. 408 U.,S. 471. 481.92 S.Ct. 2.59.I. 2600. L.Kd.2d 484 (19721.

The rijjht to be free from infliction of harm without due process as 
guaranteed by the fourteenth amendment usually applies to pretrial 
detainees. E. Armya i Schaffer. .548 F.2d 47. 49-50 (2d Cir. 1977). In 
limited instances, a regulation or statute may create a due process interest 
enforceable by a prisoner. Eg. Wnlff i Aft Dunnell. 418 C.S. .5;t9. 94 S.t't. 
296.1. 41 I^.K(i.2d 9.15 (1974); Crfcnholt: t Innatfs >>f Sfhrnska Eenal and 
Cnrrfclumal ('nmplfx. 442 C.S. I. 99 S ( l 2100. 60 L.Kd.2d 668 
(1979). Here, no regulation or .statute was citetl which would give plaint iff an 
expectation of a due pnaess hearing prior to the alleged deprivation of 
liliertv. ,SVc Hayuard i\ I'nnunifr. 629 F.2d .*»99. 60i (9th Cir. I980(. «» rf 
denied. 451 C.S. 9.17. 101 S.f’t. 2015. (>8 1. Kd.2d :t2:ni9Hl). Furthermore, 
in the midst of the emergency created by riotous inmates holding a guard 
hostage, the (‘onstitution simply does not maiulate a due pr<K-ess hearing for 
each inmate potent iaily affected by remedial act ion. Hay n ard. supra at 602 
Oil (no due pr'H'ess right to hearing prior to l>H'kdown oi pri.sont. When 
prison authorities are reacting to emergency situiaions in an effort to 
preserve the safety and integrity of the institution, the state’s interest in 
decisive action clearly outweighs the inmatc‘s’ interest in a prior prinedural 
siifeguard. l.a Hall i Timmey. .M.‘) F.2d 641.64.* (7th Cir 1975i
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responsibilities to quell inmate disturbances and to rescue 

hostages, plaintiff argues that action short of deadly force 

should have been used. Plaintiff argues, therefore, that defen­
dants* use of deadly force deprived him of rights secured by the 

Constitution.

The unjustified striking, beating, or infliction of bodily 

harm upon a prisoner gives rise to liability under 

i? 198.1. Kinfi i\ Hlankrnship. b8b F.2d 70. 72 (4th Cir. 
198(0. The eighth amendment, applicable to the states 

through the fourteenth amendment, prohibits the infliction of 

cruel and unusual punishment. Robinson r. State of Califor­
nia. :17() C.S. (ib((. 82 S.Ct. 1417. 8 L.Kd.2d 7.'>8 (1962). Intent 

to punish a prisoner is not a neces.sar\* component of an eighth 

amendment claim under § 1988, Spain c. Provunier, 600 F.2d 

189,197 (9th Cir. 1979); Haygood i\ Younger. 527 F. Supp 808, 
820 (E.n. Cal. 1981), What is required in a § 198.8 action 

based on the eighth amendment is that the defendants caused 

harm upon the plaintiff that was cruel and unusual.
While the use of excessive force may give rise to liability 

under 1988. the statute cannot be interpreted to impose 

liability for breach of duties of care arising out of tort 

law. Baker 1-. MvCollan. 448 C.S. 187. 146.99 S.Ct. 2689. 2695. 
61 L.Ed.2d 488 (1979). ‘’(NJot every instance of the use of 

excessive force gives rise to a cause of action under $ 1988 

merely because it gives rise to a cause of action under state tort 

law or is pro.secutable under criminal assault and battery 

law.** King i. Blankenship, supra. 6.‘16 F.2d at 78. To be
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fU'tionahle under if I9K:{. the alU-j:ed excessive u>e of force 

must rise to “consliiuti«»nal dimensions. * Pnlrhardr /*#rr\. 

at/H F .2d 42d. 42<) (4th ( ir. 197.it. .SVc alsn. Johnson t (ilu k. 

4H1 F.2d Kt2H. I(t:{:t :i4 (2d ('ir.t. ccrr denied. 414 I '.S. lo.’i.l. 91 

S.Ct. 4H2. :w L.Kd.id :124 (197:1); A/d/er i //m/r.r. 474 F. 

Supp. 441 (I), (’olo. 1979). As .ludjic Friendiv olrserved in 

Johnson V. (Ju k, supra, 4H1 F.2d at KCl.l. "Not every push or 

shove, even if it may later seem unneces.sary in the fieace oi a 

judge's chambers, violates a prisoner’s constitutional rmhts."

In determining,' whether this constitutional line has U-en 

cros.std in this ca.se. I must examine such factors as the need 

for application of force, the relationship between the need and 

amount of force that was used, and the extent of the iniur\ 

inflicted. Johnson i . (Hit k, supra. AH\ F.2d at lO.'M. In apply 

inj; the.se factors. I bear in mind that the defendants here are 

not charged with a pattern of practice of conditions usualK 

associated with eifjhth amendment violation. Here, the tause 

of action arose from a sinjile. i.solated incident, not likely to In- 

repeated. Under those circumstances, courts have shown a 

general relunctance to judge the actions of jailers in 

hindsight. K.,u.. Im Halt i\ 7’n omev. ."ii:i F.2d (il 1. (>47 (7ihrir. 

197o) (institutional lockdown); A/d/cr r. Haa i rr. 474 F. Supp 

441.442-4.1 (I). Uolo. 1979) (physical attack by guards); .4rnno 

r. Schat'frr. alH F.2d 47. .70 (2d (’ir. lf)77) (tear gas injury); .m*c 

also. Cattan r City t>f Svu York. .72:1 F. Supp. .79S. (j()(i-()l (.S.I). 

N.7 . 19H1) (excessive force by police officers). Nevertheless, 

emergency n.mditions do m»t excuse irn*sponsibility. The 

infliction of harm to a prisoner m;i\ b«* i ruel and unusual even
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when applied in pursuit of legitimate objectives, if it goes 

beyond what is necessar>’ to achieve those objectives. Ridley v. 

Leaeitt. 6:U F.2d :io8, S90 (4th Cir. 1980); Suits l\ Lynch, 437 

F. Supp. 38. 40 (D. Kan. 1977).

Here, the unceintradicted evidence is that defendants were 

faced with a riot situation. .At least one inmate was armed 

with a knife. Others were armed with pieces of furniture. One 

inmate was reported dead and others were .said by Klenk to be 

in danger. Inmates had destroyed much of the cellblock 

(limitlire and had constructed a barricade. One guard was 

held hostage and although there is evidence to show that for 

the most part he was in the hands of sympathetic inmates, 

there was uncontradicted evidence that the armed inmate 

threatened to kill the hostage. In response to this situation, 

defendants utilized deadly force and inflicted upon plaintiff a 

serious injury.
Prison officials must be free to deal firmly with outbreaks 

and uncontrolled situations. They must maintain order, dis­

cipline and preser\e the security of inmates and guards. Suits 

V. Lynch, supra. 4.37 F. Supp. at 40. -lailers are not obliged to 

await large-scale violence or repeated assaults «»n inmates or 

guards before taking action. Indeed, prison officials would be 

derelict if. after receiving warning of violent action, they 

waited fulfillment of the threat before responding. O/gin t. 

Dcinwll. 004 F 2d 107. 109 (nth ('ir. 1981 In the setting of a 

pri.son emergency such as an inmate riot, where certain 

remedial measures are neces.sary. prison officials must, within 

their discretion, curtail certain rights of prisoners. Hlair i\ 

Finhheiner. 402 F. Supfi. 1092. 1094-9.7 (N.D. III. 197.7). Of



App-27

course, while prison officers are to be afforded broad discre­
tion in maintaining order within the prison walls, the discre­
tion is not unlimited. Only reasonable forte under the 

circumstances may lawfully be employed. Ridley l\ Lvai itt, 
631 F.2d 358. .360 Uth Cir. 1980); Martinez v. Hnsadn,i^\ \ F.2d 

829 (2d Cir. 1980).

Defendants reasonably exhausted attempts to quell the 

riot through nonforceful means. Three times defendant 

Whitley entered the cellblock to attempt to calm inmates, 
disarm inmate Klenk, and to restore order. While there is 

evidence, viewed in a light most favored to plaintiff, that the 

general di.sturbance was subsiding, Whitley’s attempt at non­
forceful resolution failed. The hostage remained. Klenk had 

also claimed to have killed one inmate and threatened oth­
ers. Under these circumstances. I hold that the use of force to 

quell the riot, rescue the threatened hostage, and rest<»reorder 

to cellblock “A” was rea.sonable. necessary and proper. No 

reasonable jury would have concluded otherwise. An issue 

remains, however, whether the use of deadly force was reason­
ably proportional to the need for force.

My re.search disclosed no reported decisions in which an 

inmate, shot by guards during the quelling (»f a prison riot, 
sought damages for alleged violati<»ns of constitutional 

right.s. While such shootings have occurred, eg.. Inmates of 
Attica V. HtK'kefeiler, 453 F.2d 12. 15 (2d ('ir. 1971). apparently 

no civil suits were filed.
In lA’Blanc r. Foti. 487 F. Supp. 272. 275-76 (E.I). I4a. 

1980). the court assumed f«>r purposes «>f analysis that plaintiff 

was maced by pris<m guards when a disturbance broke out
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iimong inmates. Thecmirt held that the use of mace by prison 

truards to quell the disturbance was not unreasonable force 

under the circumstances. Accord, i'U'mmons c. (ircfifis, 509 

K.2d 1:M0 (5th ('ir.b art. denied. 42:i I’.S. 94H. 9f> S.Ct. 

:((>(». 4b I..Kd.2d 2S0 (1975) (use of tear «as to prevent escape 

held to be reasonable); Davis v. I 'nited States. 439 F.2d 1118, 

1119-2(» I.Sth ('ir. 1971) (u.se of tear gas to quell riot was 

reasonable).
Here, a decision was nuule by the defendants not t(» use 

tear gas or mace. I here was concern whether prison officials 

couUl maneuver through the barricade and adminster the gas 

(juickly enough to assure that no harm came to the host­

age. rhere was also concern whether gas would have the 

necessary effect in the relatively large area of cellblock “A’*, 

(las would cause great discomfort to the majority of inmates 

who had obeyed the cell-in order and were in their 

1 ells. 'I'hese c oncerns were reinforced by expert te.stimony by 

both sides at trial.
rhe decision to use deadly force was made alter failure of 

rionlorceful settlement and after rejection by officials of the 

use of gas. The gunshots were loaded with shot which 

consi.sts of quite small pellets. Instructions were given to 

shoot low anyone wh«» fblhtwed Whitley u|) the stairs toward 

cell -201.
Viewing the evidence in favor of plaintiff, the prison 

officials knew that inmates who had disobeyed the cell-in 

order might be iniured by the shooting. Nevertheless, inter- 

est> of prisc»ner> mu>t be balanced against those of the prison
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institution. Blair v. Finkbvinrr, sup-a, 402 F. Supp. at 

1095. Where prison authorities react to emergency situations 

and determine that immediate action is necessary to forestall 

a riot, that determination outweighs the interest of accurately 

assessing individual culpability before taking precautionary 

steps. La Hatt v. Tu omey, supra, 51.3 F.2d at 645.

Defendants here were faced with a situation that had 

extreme potential danger to a hostage guard and to 

inmates. Possible alternatives to force were rea.sonably con­

sidered and rejected. While plaintiffs experts sugge.sted pos­

sible riot formations, tear gas, and sharpshooter alternatives, 

it would be speculative to conclude that such other alter­

natives would have been more effective in securing the release 

of the hr»stage and the safety of the inmates. The safety of the 

hostage and the nonrioting inmates was of paramount impor 

tance to the defendants.

Prison officers’ choice of alternatives available to them in 

emergency situations must not be unduly hindered by over­

board judicial scrutiny, especially on the basis of 

hindsight. La Balt c Twumvy, supra, 513 F.2d at 

647. Although factually di.stinguishable, Im Butt, is highly 

in.structivp on the proper degree of judicial review <if pri.son 

officials’ decision-making during emergency situations:

‘We recognize that pre.senl or impending di.Nturbances 
which might overtax the contn»l capai ity «>f a prison 
creates a dominant interest in prison authorities being 
able to act without delay if they feel that delay would 
endanger the inmate, others, or the prison commu­
nity. {(’itations omitted.) This is so even though the 
assessment «»f difficulties may subsequently prove to
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be unfounded . . (Citations omitted.) The psychol- 
»)g>’ and social stability of a prison community are 
foreign to one who is not involved with it on a day-to- 
day basis. Any attempt to reconstruct, at a later date, 
the conditions present at the time of dispute, and the 
dangers then feared by prison authorities, is fraught 
with perils of misunderstanding and misapprehension.

Accordingly, the standard of review of a challenge 
to the sufficiency of the basis of emergency response 
must be generous to the admini.stration. We conclude 
that, absent a claim of bad faith or mere pretext on the 
part of pri.son authorities in the imposition of emer­
gency procedures, the underlying bases of decision 
must be deemed to lie fully within their expertise and 
di.scretion and. accordingly, is insulated from subse­
quent judicial review.

La Ratt, supra, F.2d at 647.
Viewing the evidence in a light most favorable to the 

plaintiff, I hold that defendant.s’ use of deadly force was 

just ified under the unique circumstances of this case. Possible 

alternatives were considered and reasonably rejected by 

prison »)fficers. The use of shotguns and specifically the order 

to shoot low anyone following the unarmed Whitley up the 

stairs were necessar\‘ to protect Whitley, secure the safe 

relea.se of the hostage and to restore order and disci­
pline. Fven in hindsight, it cannot be said that defendants* 

acti»»ns were not reasonably nece.ssary.
Accordingly, applying the factors enumerated in Johnson 

i. lilick, supra. 4H1 F.2d at 103.3, I hold that under the 

circumstances of this case, plaintiffs claims of excessive force 

do not rise to that “constitutional dimension” sufficient to 

support a cause of action under § 198.3.
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n. Ql'ALIFIED IMMUNITY.

Prison officials enjoy a qualified immunity from damages 

in § 1983 actions. Procunier v. Navarette, 434 U.S. 555, 
561-62. 98 S.Ct. 855. 859-60. 55 L.Ed.2d 24 (1978). Defen­
dants bear the burden of pleading and proving their entitle­
ment to qualified immunity. Gomez v. Toledo, 446 U.S. 635, 
100 S.Ct. 1920, 64 L.Ed.2d 572 (1980) (pleading): Harris v. 
City of Roseburg, 664 F.2d 1121, 1129 (9th Cir. 1981) (prov­
ing). Such immunity is necessary to insulate public officers 

from vexatious litigation and to allow public officers to take 

prompt action based on information provided to them by their 

parties. Scheuer v. Rhodes, 416 U.S. 232, 246, 94 S.Ct. 1683, 
1691, 40 L.Ed.2d 90 (1974) (state governors); Wood v. Strick­
land, 420 U.S. 308. 319, 95 S.Ct. 992, 999, 43 L.Ed.2d 214 

(1975) (school board members). These factors become partic­
ularly relevant for prison officers who must exercise an 

exceedingly broad range of di.scretion in performing official 
duties. Douthit v. Jones, 619 F.2d 527, 534 (5th Cir. 1980) 

(dictum).

There is often confusion between a plaintiffs prima facie 

case and defendants' affirmative defen.se of qualified immu­
nity. This is because the evidence the plaintiff is required to 

produce to establish a prima facie ca.se is precisely the type of 

evidence that makes the defendants’ immunity less 

likely. Gullattv v. Potts, 654 F.2d 1()()7, 1014-15 (5th Cir. 
1981). It is not unu.sual for courts to “skip" over the constitu­
tional claims and consider the immunity i.s.sue since a finding 

of qualified immunity moots the effect of the constitutional 

violation. R.ji,'., Procunier v. Navarette, supra: Baker v. Nor-
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man. <)")1 F.2d 1107, 1124 (5th Cir. 1981)). While I hold that 

defendants did not deprive plaintiff of any constitutional 

rijjhts, I find it appropriate to analyze defendants’ affirmative 

defense of qualified immunity. I hold as an alternative 

grounds in support of the directed verdict that defendants are 

immune from damages.
I’nder the qualified immunity doctrine, a public officer 

performing acts in the course of official conduct is insulated 

from damage suits if (1) at the time and in light ot circum­
stances there exi.sted reasonable grounds for the belief that 

the action was appropriate; and (2) the officer acted in good 

faith. Harris l\ City of Hosvburii, supra, 664 F.2d at 

1128. Courts have determined that this two-prong analysis 

calls for both an objective and subjective evaluation of official 
conduct. /i-A'.. Willi .ms v. Trvvn, 671 F.2d 892, 896 (5th Cir. 
1982); Hullattv i\ Potts, .supra, 654 F.2d at 1012-14; Harris c. 
City of Ro.svhurfi. .supra, 664 F.2d at 1127-28; Lock r. Jenkins. 
641 F,2d 488. 499-500 (7th Cir. 1981). See also. Wood r. 
Strickland, supra, 420 C.S. at 821-22. 95 S.('t. at 1000-01; 
Procenier v. Sararette, .supra, 484 C.S. at 562-66. 94 S.Ct. at 
859-62. Cnder the subjective te.st. an official forfeits his 

immunity when he acts with malicituis intent to cause a 

deprivation of con.st it lit ional rights. Williams v. Treen, supra. 
671 F.2d at 89(i. .An official must prove that “he was acting 

sincerely and with the belief that he was doing right, not 
kmwving that his official action would viidate Iplainlitfsj 

constitutional rights . . . .” Harris e. C'ity of Ro.sehur^, supra 

664 F.2d at 1128. Cnder the objective standard an official.
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even if atiinjj in the sincere subjective belief that actions 

taken are ri^ht, loses the cloak of qualiiietl immunity if the 

actions taken contravene settled, indisputable law. Williams 

V. Trccn, supra, b71 F.'2d at 896. Defendants must show that 

they should not have reasonably known that their official 

actions would violate plaintiffs constitutional rijjhts. Hams 

i\ City nf Rnschurii, supra. 661 F.2d at 1128.

The Supeme r«)iirt recently re-examined the qualified or 

**gr>od faith” immunity defense. In Harlnu A- Huttt’rfirld i.

Fit:u>'rald,___I’.S_____102 S.('t. 2727. TA L.Kd.2d ;t96 n982>.

the ('oiirt reviewed the traditional "objective” and "subjec­

tive” standards and fjreatly limited the use of the subjective 

analvsis. Relying «>n its past decisions in Provunu'r r. 

Xararrtti'. supra. OM I'.S. at obo. 91 S.t t. at 861 and Wood r. 

Stnrldand. supra. 420 I’.S. at .421. 9.7 .S.(’t. at 1000. the Court 

held that government officials performing discretionary func­

tions generally are shielded Irom liability for civil damages 

in.sofar as their conduct does not violate clearly established 

statutory or constitutional rights of which a rea.sonable pers«»n 

would have known. HarUm, .supra. 102 S.Ct. at 27.48. The 

Court ((»nclu(le{l that judicial inquiry into subjecti\e moti­

vation was particularly disruptive of effective government and 

prevented the |)retrial resolution of many insubstantial 

claims. Id.

The Court thus defined the limits of qualified immunity 

essentially in objective terms, concluding that such a limita­

tion would adequately safeguard individual statutory and 

constitutional rights. "Where an official could be ex|)ected to
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know that certain conduct would violate statutory or constitu­
tional rights, he should be made to hesitate: and a person who 

sutlers injury caused by such conduct may have a cause of 

action. Hut where an oftlciars duties legitimately require 

action in which clearly established rights are not implicated, 
the public intere.st may be better served by action ‘taken with 

independence and without fear of consequences.** Pierson v. 
Hay. I’.S. 547, 554 (ST S.Ct. 1*213.1217-18, 18 L.Ed.‘2d ‘288]
( UMi7)** (footnote omitted). Harluir. .supra, 102 S.Ct. at 2739.

.Applying these standards to the facts of this ca.se, 1 hold 

that defendants are immune from damages. Defendants are 

liable only if they actually knew or should have known that 

their action vi«»lated plaintiffs constitutional rights. Harlow. 
suf)ra. 102 S.('t. at 2739; Sequin l\ Hide. 045 F.2d 804.812 (9th 

(*ir. 1981). Only a r€*asonable belief is necessary since officials 

(annot be expected to predict the course of constitutional law 

upon which federal judges often differ. Smiddy c. \ arney, HOo 

F.2d 2()1. 2()0 (9th (*ir. 1981), citing HiLvns t. Six L'nknown 

\arned .\i;ents of the Federal Bureau ttf Sarcotics, 450 F.‘2d 

1339. 1349 (2d (*ir. 1972) (Lumbard. .1.. concurring).
The i.ssue of qualified immunity is generally a question for 

the jury. Heard i\ I’dall. (>48 F*.2d 1204. 1272 (9th Cir. 
1981). Nevertheless, if the evidence permits only one reason­
able conclusion, a directed verdict is appropriate. Here, there 

was no clearly established con.stitutiona! right to be free from 

the use of deadly force administered for the neiessary purpose 

of quelling a pris«>n riot and rescuing a hostage. \N hile injuries 

had undoubtedlv occurred under similar circumstances no
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reported cases established the right of a prisoner to recover 

damages for the alleged constitutional violation. In contrast, 
case authority at the time of this incident clearly provided 

great di.scretion to prison officials to take necessary action to 

maintain and control prison situations.-

I hold that defendants could not have reasonably known 

that actions taken to quell the disturbance and rescue the 

hostage would violate any prisoner's constitutional 

rights. Therefore, applying the objective test mandated by 

Harlow, supra, I hold that defendants are entitled to a 

qualified immunity from damages. No reasonable jury would 

conclude otherwi.se.
III. PENDENT CLAIMS.

A. Jurisdiction.
Federal courts may exerci.se jurisdiction over pendent 

state claims that arise from “a common nucleus of operative 

facts.” United Mine Workers i\ Gibbs, 383 U.S. 715, 725, 86 

S.Ct. 1130, 1138, 16 L.Ed.2d 218 (1966). When federal claims 

are dismissed prior trial, pendent state claims with few 

exceptions must also fail. Gibbs, supra at 726,86 S.Ct. at 1139; 
Wren c. Sletten Construction Co., 654 F.2d 529, 536 (9th Cir.

- Armyii v Schaefer, 548 F.2d 47 (2d Cir. 1977); !m Halt e. 
Tu omey. 518 F.2d H41 (7th Cir. 197.5); Clemmnn.< i\ (ire^fis, .509 F.2d n;i8 
(5lh ('ir.). cert denied. 42:1 C.S. 94fi. 96 S.Ct. .160. 46 L.Kd.2d 280 (1975); 
Pritchard c Perr\. .508 F.2d 12.1 (4lh Cir. 1975); Juhnsnn v. (iliek. 481 F.2d 
1028 (2d Cir.). cert denied, 414 C.S. 10.i:i. 94 S.Ct. 462. :18 L.Kd.2d :124 
(197.1); Daei.s v. t 'nited .State.'s, 4.19 F.2d 1118 (8th Cir. 1971; LaHlanc c Futi, 
487 F. Supp. 272 (K.I). I.a. 1980): .\Jilter e Hau ler, 474 F. Supp. 441 (1). 
Colo. 1979); Suit.s e. l.ynch. 4.17 F. Supp. .18 (I). Kan. 1977): Hlair v 
Finkheiner, 402 F. .Supp. 1092 (.\.I). 111. 1975|. ,*<ce ncneralty. distus>.ion in 
Section I. supra.
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19S1). Nonetheless, it is not necessary to have continual 

jurisdiction over federal claims as a prerequisite to resolution 

of ()endent claims. Mryvr v. CaUfnrnia and Hawaiian Su^ar 

Co.. F.2d (i.'iT. (9th Cir. 1981). Where there has been a 

trial of the <»perative facts underlying both federal and state 

claims, a “decent regard lor economical and .sensible use of the 

state and federal judicial machinery and c«msiderations of 

expense to t he lit igants” requires a court to decide t he pendent 

claims even though the federal ones fail. Me Learn c. Cowrn & 

To., bbO F.2d 84"). 848 (2d Cir. 1981) (dictum). Once a trial is 

held, dismis.sal of the pendent claims should be made only if 

the federal cau.se ol action was so insubstantial and devoid ot 

merit that there is obviously no federal jurisdiction. Trai rr i. 

Meshriy. b27 F.2d 984. 989 (9th ('ir. 1980).

1 hold that the federal claims in this case were not 

frivolous nor insubstantial. While the federal claims ulti­

mately were not meritorious, they were sufficient to confer 

jurisdiction. .Accordingly. I exercise my discretion to reach 

the merits of the pendent state claims. Rosado v. Wyman. 897 

r.S. 897. 404-0"). 90 S.('t. 1207. 1218-14. 2o L.Kd.2d 442 

(1970).

H. Merits

Plaintiff as.serted two pendent state claims. First, plain­

tiff alleged that defendants were negligent. To state a cause of 

action in negligence under Oregon law. plaintiff must allege 

that defendants owed a duty, that defendant breached that 

duty, and that the breach was the cause in fact of some legally 

cognizable damage to plaint iff. Brennan r. City of Rufiene. 28.")
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Or. 401. 405. 591 P.2d 719. 722 (1979). Second, plaintiff 

alleged that defendants committed an assault and bat- 

ter>-. Under Oregon law, assault is an intentional attempt to 

do violence to another person. Cook v. Kinzua Pine Mills 

Company. 207 Or. 34, 47, 293 P.2d 717, 723 (1956). Batter>’ is 

the voluntary act which causes intentionally harmful or offen­
sive contact with another. Baker v. Baza'r, Inc., 275 Or. 245, 
249.551 P.2d 1269. 1271 (1969).

Kven assuming that plaintiff can prove the necessary 

elements to recovery for these alleged tort claims. I liold that 

recovery is barred by the Oregon Tort Claims Act. Or. Rev. 
Stat. $ 30.265(3)(e) provides that every public body and its 

officers acting within the scope of their employment are 

immune from the liability for any claims arising out of riots, 
civil commotion or mob actions. The immunity further 

extends to any act or omission in connection with the preven­
tion of riots.

Plaintiff argues that the statute provides only government 
immunity and not employee immunity. Plaintiff contends 

that Or. Rev. Stat. § 30.265 applies only to the financial 

liability of the .state for actions taken by the public lK*dies and 

by their employees as officials within the .scope of their 

employment. Thus, immunity w<»uld not extend to employees 

w'ho are sued as individuals based on personal, tortious con­

duct.
Or. Rev. Stat. § 3(J.265(3) does not bar suit against .state 

officers who commit torts while acting outside the .scope of 

their employment or duties. Dickens l\ DeHolt, 288 Or. 3.



App-:W

10 12. 0(»2 P.2d 240. 2'iO ril (10791 (police ottlcer ru)t immune 

for acts taken outside scope of employment h Nonetheless, 
that exception does not apply here. Plaintiff specifically 

alleges that defendants acted by virtue of their vested author­
ity and in their official capacities. 'I'here was no evidence to 

the contrary.
Plaintiff arjnies that no recovery is sought against the 

public body. I’nder the Oregon Tort (Maims Act, the public 

body is liable for the torts of its employees acting within the 

scope of their employment. Or. Rev. Stat. § 80.265(1). The 

public body has an obligation to defend its employees in such 

civil actions and. if necessary, to indemnify them. Id. Here, 
the state legislature chose not to waive immuity for officers 

acting within the scope of their employment for claims arising 

out of a riot.
Plaintiffs remaining arguments against the application of 

immunity are considered and rejected.' Accordingly, plain-

IMaintiff argues that ihe aflirmative defense of immunity was not 
projierly rai.sed. I find, however, that the Answer alleges as a “Third 
Affirmative Answer and Defense” that defendant.s are immune from liability 
as a matter of law. Plaintiff also argues that application ./f Or. Rev. ,Stat. 
S :’>0.2fi.'i(M)(e) to bar employee liability violates the due prejeess provision of 
the Oregon Constitution. Oregon Constitution. Art. 1. Section lU. That 
section provides that ". . . ever\ man shall have remedy l)y due course of law 
(or injurv' d«*ne to him and his person, property or reputation.”

Art ide I. Section 10 of the Oregon C’onstitution was historically directed 
against denying a remedy for a legal injur>- to private interest recognized 
under the climmon law of torts or propierty. American Can Co c. Oregon 
l.iquor Control Cimxmission. 15 Or..App. OlH. 84<. 517 P.2d 891. lO.i 
tI9T:i». Here, plaintiff argues that barring recc»ver>- from public employees 
lor actions which, if iH*r(brmed by private individuals might ver>- well l>e 
aictionable. is a denial of due process under the Oregon ('onstitution.

The disparate treatment Ijetween private and public tortfeascars pn»- 
vided by the Oregon 'I'orl Claims Act has Iteen the subiect of prior

I Footnote contimo’d on next paitet
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tiffs pendent claims for nejilifjence and assault and battery 

are dismissed.

('ONCLUSION
It is unfortunate that an inmate was injured by prison 

officials attemptinfi to quell a riot and rescue a host-

(Fiiiitniiti’ ntntinurd fmm f)r» rf>us pn^i )
const it utiiinal challenKt*. H n . Wrhh l Hinhu a\ Itn . i f n/. Or.App.
:12H. »i41 I».2d I!.'»«. 1 H»I (l‘JH2) (equal protection and due process challenm- 
to disparate notice requirements rejected): Kiddlf i Cum. .'i-t Or.App. 474. 
47H-79. f‘.2d .494. 49fi./)cf for m ini d*>m> d, 292 Or. 444. fi44 l*.2d 1127
(Or. 1981) (due process challenge to notice requirement rejected); Hrmin r 
PurtUmd St hiiul Dislrivt « /. 48 Or..'\pp. .'>71. .'i7fi. (117 P.2d 88.^. (i8S (I9H0). 
rcr on nthvr fimunds 291 Or. 77. 828 I‘.2d 1184 (1981) (equal protection 
challenge to notice requirement rejected); and Eduards r Stair. .Military 
Drpartmrnt, 8 Or.App. 820. 824 2.'>. 494 I».2d 891. 89.4-94 (1972) (equal 
protei-tion challenge to immunity for liability of tort claims covered by 
Workmen’s ('omfiensat ion l..aw rejected).

Here.although the constitutional challenge differs from the above cases, 
it must nevertheless be rejected The purpose of .\rticle I. .Section lo due 
process provision is "to save from legislative abolishment those jural rights 
which had liecome well established prior to the enactment of our ( oustitu 
tion." Stpuart c Himk. 127 Or. .')89. .791. 271 l‘. 998. 999 (1928i imvalidat 
ing Oregon’s first automobile guest statute). Prior to enactment .>( the fort 
Claims Act in 1987. public bodies were immune from all tort liabiliiv E c . 
Hactm c. Harris. 221 Or. .7.7:t. 4.72 P.2d 472 (1972). Additionally, employees 
were immune from tort liability arising from the iierformam e ot "(h.Ncrelion 
ary functions.” Jarrrit r Wills. 24.7 Or. .71. .74 .77. .48.4 P.2d 997. 997 
(1984). By pa.vsage of the Oregon ’Port Claims Act. the legislature waived 
immunity with enumerated exceptions. No remedy was alwilished On the 
contrary, the Act provides redress of grievance which did not before 
exi.st. The due proce.ss protection of Article I. .Section 10 is not pro 
scribed. .SVe Snman v. ('ity of Portland. 181 Or. 21.‘1. 88 P.2d 808 (19.48» 
(due priH’ess pmvision does not invalidate an exemption clause in city 
charter that withholds remerly against city); (irnrm i .Marton (’minty. 110 
Or. 490.224 P. 929 (1924) (due process provision has no application to a ca.se 
involving immunity of .state or .sub.rdinate agency).
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ijjio. Viewing the evidence in the li^ht most fav(»rahle to the
plaint ill. however. I hold that plaint ilfs civil rifihts claims
must fail. 'Fhe use of deadly force was justified under the
unique circumstances of this case. .Alternatively. I hold that

*
defendants have a qualified immunity from 

damages. Similarly, defeiuhints are immune from liability as 

to the pendent state claim.
Accordingly, the clerk is directed to enter judgment in 

favor of‘ defendants.
This opinion shall constitute findings of fact and conclu- 

si«»iis of law pursuant to Fed. H. ('iv. Pro. .■>2la).
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