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QUESTIONS PRESENTED

1. mm-mwtmusmm
to follow the holdings of the Pourth, Pifth,
and District of Columbia Circuits that the
malicicus and sadistic intent requirements
of §hitisy v. Albers, 475 U.8. 312 (1986).do
not apply to Eighth Amendment challenges to
continuing conditions of confinement that do
not involve the use of force.

2. Whether the Sixth Circuit erred in
affirming the trial court's grant of SUMAXY
judgment in view of the factual conflicts in
the record.
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LIST OF PARTIES

The petitioner Pearly L. Wilson is a
prisoner at the Hocking Correctional FPacility
(hereafter HCP) in MNelsonville, Ohio.
Evarett Hunt, Jr., a second plaintiff in the
lower courts, is no longar confined at the
ECF. 7The respondents are Richard P. Seiter,
Director of the Ohio Departsent of
Rehabilitation and Corrections in Columbus,
Ohic, and Carl Humphreys, Superintendent cf
the ECPF.
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OPINIONS BRELOW
mopinionofthcourto!m. for
the Sixth Circuit entered on January 16,
1990, is reported at 892 F.2d 861 and is
reprinted in the appendix ssparately filed
(hezrsaftar "App.%). The anrsported trial
Court opinion is alsc reprinted in the
Appendix. '
JURISDICTION
Th-opinlunlnﬂjndgl-atotthomm ‘
States Court of Appeals for the Sixth Circuit
vere issued on January 16, 1990. oOn April
3, 1990, the Honorable Antonin Scalia,
Circuit Justice for the Sixth cCircuit,
granted an application to sxtend the time of
filing this petition for writ of caortiorari
until May 2, 1990. app. at 21. This Court
has jurisdiction to review the judgment
pursuant to 28 U.S.C. §1254(1).



STATUTES INVOLVED
This case involves 42 U.S.C. §1983 and its
jurisdictional counterpart, 28 U.S.C. §1343.
42 U.S.C. $1983 provides in pertinent
part:

Constitution and laws, shall
be liable to the party
injured in an action at law,

t in equity, or other

proper proceeding for
redress.

28 U.S8.C. §1343 provides in pertinent
part:

(a) The district courts
shall have original
jurisdiction of any civil
action authorized by law to

be commenced by any person:

(3) To redress the
deprivation, under
color of state law,
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&
STATEMENT OF THE CASE

This action was filed by the petitioner
and ancther prisoner, acting without counsel,
in 1986." The amended complaint alleged that
priszonars were double bunked in dormitories
at ths HCF with less than fifty sguare feet
er pezxson; that noise levels wvere excessive:;
that the dormitory was “nearly frigid® in the
vinter and that the clothing provided was
inadequate to keep prisoners warm. The
amended complaint also claised that
temperatures were excessivel, high in the
suzmer because of a lack of wvemtilaticn,
resulting in priscners experiencing hest-
related rashes and prisoners with respiratory
problems experiencing difficulty breathing.
The complaint further stated that the
restrooms were dirty and slippery, and

retained offensive odors and that the food
e

! +vThe trial court had jurisdiction of
the complaint pursuant to 42 U.S.C. §1983 and
28 U.S.C. §1343.

B



classification was not based on the
provided by regulation. The priscmer |
Plaintiffs  requested injunctive omd |
declaratory relief, as well as deasages.

T™he parties filed cross-motions for 3
summary jud ment with supporting affidavits.?
Although the opinion of the Sixth Cizemit
ultisstely turned on a state of mind questien |
not directly related to the actual conditions
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UVltimately, the issue that the Sixth
Circuit considersd criticsl to the case vas
the respondents® state of mind.

issus, petitioner contended in his affidavie
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that he had forwarded a three-page letter
complaining of the conditions of confinement
to the two respondents on July 6, 1986.°
Respondent Seitar, petiticner alleged, never
rsponded to that letter. Respondant
Busphreys responded but, according to
patitioner, failed to take any action to
correct the viclations other than to forward
& copy of the letter to the HCF unit manager
and his staff. Petitioner alleged that the
Unit Kanager and his staff did not take any
action to remedy the conditions and that, in
fact, they had no power to do so.

Respondents’' alieged attampts to remedy
conditions included such matters as the
regulations to control noise, the amployment
of an exterminator, the installation of the
two fans, and the provisions for cleaning the

of ‘u:im .'“ utl‘:nz WEDWA Y ju;ut
peatitioner's ’
vhich was filed on November 10, 1986.
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dormitory and food service areas.’

The trial court granted the
motion for sumsary judgment on the
that the rriscners’' affidavits did
demonstrate obduracy and wantonness on
part of the prison officials. In
summery judgment on the claims of leck
sanitation and ventilation, and housing
petitioner vith prisoners with oc -..
diseases, the trial court relied on &
factual allegations in the affidavits of the
respondents. App. at 20. A

Petitioner appealed to the Sixth Circuit.?
The court held that petitioner's affidavits §
vere more than colorable and that

* Ses respondents' allegations un.s.
BUDIS -
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circuits had found Righth Asendment
vioclations arising from conditions similar
to those alleged by the petiticmer. App. at
S. Accordingly, the court held that to the
extant that the district judge had adopted
mmmnmw-
affidavits to find that comditicns at the ECP
did mot vioclate the Righth Amendment, the
district court committed error. App. at S~
4.

Honstheless, the Sixth Circuit held that
the allegations of mnixing sentally {11
Prisavars with others in the dormitory, the
allegations of excessive heat, and the
allegations of overcrowding did not rise to
a constitutional level. With respect to the
other claims, the Sixth Circuit held that the
respondents’ state of mind was the critical
issue, as evidenced by respondents’



is typically not & proper issus
for resolution on summary judgment, it held
the* petitioner’'s affidavits raised me
genuine issus as to the respondents’ state
of mind. Because the petitioner did mot
directly disputs the respondents' claime of
affirmative efforts to improve conditions,
the respondents could mot be acting with
“obduracy and wantomness...marked by
persistent malicious cruelty.® App. at 13-
1. Accordingly the Sith Circuit affirmed
the trial court’'s grant of susmary judgment.

mjﬂ—unmmmm_
entsred on January 16, 1990. oOn April 3,
1990, the Nomorable Antomin Scalia granted 3
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petitioner's application for an extension of
time to file a petition for writ of
certicrari to May 2, 1990. App. at 21.
REASONS POR GRANTING THE WRIT

I. THE DECISION OF THE SIXTH CIRCUIT CREATES
AN INFORTANT COMFLICT WITH THE FOURTH, FIFTH,
AND DISTRICT OF COLUMBIA CIRCUITS

In this cass, 20 noted in the Statement
of the Case, the Sixth Circuit found that the
affidavits filed in the trial court om bohalf
of pstitioner were "more than colorable” and
that several circuits had found BREighth
Anendment viclations arising from conditions
sizilar to thoss alleged by the petitioner.
App. at 5. For that resson, the Sixth
Circuit indicated, the trial court had erred
in dismissing the complaint on the basis of
controvertad claims in affidavits filed on
behalf of respondents.

Nonetheless, the Sixth Circuit held, the
mm--,wwwnry
sating conditioms, housing with physically
i11 inmates, inadeguate ventilatiom,

|
i
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excessive noise, and vermin infestation m
not survive summary judgment. The Sixth
Circuit held that the affidavits of |
atteapted to remedy these conditions,
possess the state of mind coneistent with
a viclation of the Eighth Amendment, even
though petitiomer disputed the results of
these efforts. App. at 11-12. The Sixth
Circult, purporting to apply Mhitley v, °
Albars, 475 U.S. 312 (1986), held that |
efforts to maintain decent conditionc, even
if unsuccessful, demonstrated that the
respondents lacked an obdurate end villful
state of mind "marked by persistent malicious |
cruelty.® aApp. at 12.
A survey of federal Court of m _.
decisions citing Nhitley demonstrates that |
this is the only case in which a Court ,i‘?r'
mmmm-nmmam
m of m to di-l- l
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issue have aexplicitly rejected the
application of the "malicious cruelty” state
of mind test to such cases.

Inm_m. 833 F.24 32 (Sth cir.
1987), the Court of Appeals reviewed the
trial court's dismissal of a prisoner’'s
complaint as frivolous. The prisoner raised
mmmmwmm. The
latter involved allegations that the solitary
mln—tmlmvtrycoldmmm
uumﬂmmmutonq
oen the floor. The Pifth Circuit held that
u_mnxmmmumw
mnwn-mtmumm.
I; the course of doing so, the court
explicitly rejected the analysis of the
umum.m.-mythm
analysis as the Sixth Circuit employed in
this casa:

A
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The district court relied on
478 U.8.
3?5;1“( l.Cl:’. xgo. 89 L.Bd.
1986 regquire a

1 ’ _

the Court

a of “malicious and
intent® by prison

officials to support a claim

under the eighth amendment.

» 475 U.8. at 320, 106
8.Ct. at 1083, 89 L.B4.24 at
261. The facts of the
instant case markedly differ.
There wvas no : danger.

harbingear of such, pag 475
U.8. st 319, 106 8.Ct. at

1084, 8% L.Bd.24 at 260
(recognizing the general

"unnecessary and wanton"
standard of review).
ad. at 54.
A differsnt panel of the Pifth Circuit

reached precisely the same conclusion in i



is

reversing another dismissal of a prisoner
complaint alleging that the prisoners
contracted tuberculosis as a result of
coafinement in a dirty, overcrowded cellblock
that had inadequate ventilation and lighting
88 well as insect infestation. In the course
of reversing the trial court, the PFifth
Circuit made clear that the Mhitley intent
requirements did not apply to centinuing
conditions of confinement:

Gillespie v. Crawford, 833 F.2¢ 47 at 50 (Sth

Cir. 1987). Aithough the Pifth Circuit en
banc vacated other portions of the panel‘'s
opinion on unrelated procedural grounds, this
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portion of the decision was w

Glllespie v. Crawford. 958 7.2d 1101 at
(Sth Cir. 1938) (en bamc).

In JaPout ¥. Smith. 834 F.24 389 (eth i e

19¢7), former Justice Powell, sitting by o

designation, found that the deprivatios of




473 U.8

at 320, 106 8.Ct. at 1084¢.°
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834 P.2d st 391-392.

In Noxesn v. District of Columbis,
.24 1049 (D.C. Cir. 1987), the court
a jury verdict finding that the o¢
officials acted with deliberats 3
in failing to protect the plaintiff from
assault by a fellcw prisonwr. In the coures

» o
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supsrvisor liability to affirm a jury verdict
against correctional officials bassd on &
fallure to maintain sanitation in the |
plaintiff's cell. The officials claimed that
thers was no evidence that they actually knew

about the plaintiff's conditions of

confinement. The Bighth Circuit, reiying om
cariier preccdent from that circuit, held
that actusl ikmowledge was not required.
but less than malicious or actual intemt.
The Righth Circuit held that the pattarn of
eveants over 2 peried of two years in a unit
supervised by the correctional officials
allowed the jury to find tacit authorisation
or reckless disregard. The coort thus upheld
ths jury imstruction, which employed the
deliberste indiffersnce standsrd.

Sinilarly, in Coztos-Ouinorss v. Jimenes-

Nettlaship, 842 F.2d 356 (st Cir. 1988),

caxt. denied, 109 8.Ct. 68 (1968) the Court
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of Appeals affirmed a jury verdict finding
that prison officials had acted with
mmmrtmnuumum
the prisoners’ lives in a prison
charactarized by “severe overcrowding (a
Mmumqmtutm
prisceer), squalor, mltrestaant, gang
warfare, killings, lack of propar medical
care, failure to segregate mentally disturbed
prisoners, guavds unable to control entire
cellblocks, and other horrors.” ad. at S58.
Ses alaec Noll v. Carlson, 809 P.24 1446 at
1449, m.4 (Sth Cir. 1987) (citing ¥hitley and
reversing the dismissal of a pro ge complaint
bocause the priscnsr might be able to
establish that the allaged failure to protect
hin canstituted delibersts indiffarence).



deternining vhether a prison security msasure
undertaken to resolve a disturbance violatss

involve “cbduracy and wantomness,® thess |
of mind. When the Eighth Amendment issus
involves the use of force to resolve a prison ___;__
disturbance, defendants are liable only if
thair state of aind manifests a "malicicus |

By contrast, the Court in Mitiay
cars, the Zighth Amendnent is violated if the i
prison official‘'s state of mind is one of
“deliberats indifference.” Thus, Whitlay
reaffirmed the holding ir Gstalls v. Gamble,
429 U.S. 97 (1976) that delibevats
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imttmuani”'-mwm
needs viclates the Righth Amendeant. The
Court in Hhitlay noted that the Ratalle
deliberate indifferemce standard was
appropriate in medical care casss “"bacause
the Stats's responsibility to attand to the
Bedical needs of prisoners doss mnot
Mlur!lyclﬂﬂﬁmwlyw
govarnmental responsibilities.® Hitlsy =t
320.

The decisions from the Pourth, Fifth, and
District of Columbis Cizrcuits correctly apply
this Court's decision in Whitlay by
recognising thet Witley forsulsted the
mwmaxmuy for
damages in the oontext of an emargency
involving the use of foroe to end a prison
disturbance. Continuing prison comditions
of confinesent not imvelving the use of force
diffar from the situuation in Mitley in
several vays. Pirwt, and most cbvicusly, ths
Mhmuwm
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When prisoners are subjected to continuing
conditions that deprive them of the basic
necessities of life such as -l-m-t. food,
clothing and sheltex®, such pructices rarely
result from a malicious intamt to inflict
pein. Rather, such conditions typically
result from neglect and failure to remedy
obvious conditions, the textbook examples of
deliberate indifference. It is inappropriate
to require prisoners to prove that the state
of mind of prison officials constituted
malicious cruelty rather than simply
deliberate indifference. Such a test for
state of mind would ignore the distinction
between use of force cases and medical care
cases drawn in Mhitlgy, and would also
inappropriatsly focus jufticial attantion on
officials’ state of mind rether than on the
hare caused by the challenged conditions.
If a condition bad enmcugh to viclate the

T T T

|
|
;

' Ses Rhodes v. Chapman, 452 U.S. 337
at 348 (1981).
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a9
RBighth Asendmant continues to exist for a

:

If, knowing of the

period of time, prison staff cbviocusly know

of its existence.

they are
deliberately indifferent, and 2 "del iberately

officials do not act,

condition,

constitutional standards for injunctive "

indifferant®

£L.

relief.

109 §.Ct. 1197 at 1205 (1989):°

- ||.-..q|.\|.t!Iﬂ.li T =
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The lower federal courts have routinely
applied this Court's decision in Estelle V.
Gamble, 429 U.S. 97 (1976), that deliberats
indifference to the sericus medical needs of
prisoners violates the Bighth Amendment, in
a manner consistant with the above analysis.
When a case focuses on contimuing conditions

of medical care, rathar than on the factual

®(...continued)
the Court. JId. at 51. However, in view of
the Court's holding that punitive damages
required only recklessness or callous
indifferance, a fortiori, ths Court could not
have approved an actual malice standard for
initisl liasbility. Accerdingly, the Sixth
Circuit's decision is inconsistent with Snith
Y. ¥Nade beczuse it to apply a
standard for liability than the
standard this Court has applied for punitive
damages for vioclations of Righth Amendaent
rights not involving official vese of force.

. 474 U.B. 344

an by a fellow
does not violate the Due Process clause and
noting that the éid not challenge
the trial court £ that prison officials

vers not daliberately indifferemt. Again,
the Court's referesce ¢to deliberate
indifference implies that a finding of
deliberate indifverence would have been
sufficient to impose liability.



circumstances of an individual instance of
alleged failure to treat, the faederal courts
have routinely held that systemic failiures
to make sdequate proviesion for medical care,
including obvious failures o provide
adequ~ts staffing or eguipment, demonstrate
deliberate indifferance jm injunctive
Sea, 8.d.. Ramos v. Laam, 639 F.2d
559 at 575 (10th Cir. 1980), gert. denied.

relief.

31

450 U.S. 1041 (1981):

(Citations omitted)

In class actions challenging

the entire system of health
care, deliberats indifference

See also Nellman Y.
Faulkner, 715 F.2d 269 at 272 (7th cir.

1983) ; Hoptowit v. Ray, 682 F.2d 1237 at 1253

4
4
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(9th Cir. 1982); Inmates of Alleghany County
Jaill v, Plarce, 612 F.2d 754 (3xd Cir. 1979),
on reEand, 487 F.S8upp. 638 (W.D. Pa. -1980);
and Todaro v. ¥apd, 565 PF.2d &8 (24 Cir.
1977).

An analysis of Mhitlsy thus demcmstrates
that in cases challenging ocontimuing
conditions, outsids of the use of force area,
mseting the “wanton and cbdurate® standard
to show Eighth Amendment vioclations regquires
no more than a demonstration of deliberate
indifferencs. In turn, the existance of
cbvious contimuing conditions intrimsically
demopstrates deliberute indifferemce if the
conditions imposs sufficient harm to vioclate
the Righth Amendment.

In this case, the Sixth Circuit failed to
apply Mhitley correctly. The Sixth Circuit
failed to recognize that the “obdurate and
wvanton® state of nind reguirsments of ¥hitlay
for all Eighth Anendsant violations eacoupass
both the “"deliberats indifference” and the



33
emalicious and sedistic® intent standurds.
Which of the two "chdurate and wanton® stats
circumstances.  Accordiagly, the -;'f
Circuit erronecusly equated “chédurate and ;
vanton® simply with "alicious and sedistic®
comtinuing conditions. The respondents, it
is trie, had claimed that cartain remedisl
specifically charged thet he notifisd the
and the respondents’ only action was to
on the complaint to staif who did mot act
and, in fact, had nc power to act.
that the Sixth Circuit scknowledged that the
conditions ciaimed in petitioner’s affidavits

Asunduent claims and that disputed
issves could mot be resclved on
judgment, the court could not have

the csme on summary Jjudgeant if it

N SRS SR menle e YT
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applied the correct standerd for judging

Eighth Amendment claims involving continuing

R e

conditions. Accordingly, the Sixth Circuit

mmmm.mmw
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the petitioner's affidavits failed to show
thet respondents octed with “persistent
malicicus csuwelty.® App. at 12. This
holding by the Court of Appeals demcnstrates
thet it was applying the use of Soroe
standard frea WRitloy, mot the Ratalle
stzndard of deliberatz indiffersnce.
Bince arplying the ucs of forve standard
wvas error, this Court should grant certicrari
to clarify the Righth Amendsent state of mind
reguiremsnts in contimuing comditions ceses
that do not involve the uwee of forcs. It is
important for the Cowrt to review the
decision of the Sixth Circmit bescsuse the
Sixth Cireuit's decision hes extracsedisaxily
Tar-reaching implications for prisem law.
If thic case is followsd, almost all grison
conditions will be shieldsd from reviev under
the Eighth Amendment. Por the reasens gives
above, comtimuing prison conditions do not |
typically result fros the salicious crumity i
of prisen officials. When such conditions

o e N e i e
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are intrinsically bad amough to viclate the
Eighth Amondsent, imposition of a saparate
mdﬁuwunmu
relisf is incomsistest with the admonition

in Thodes v. Chogman., 452 U.B. at 352:
'. Courts ourtainly bhave a

TR, —“—-i.‘
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N con 418 U.8. 539
at 555-556 (1974):
Sut though his
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Respectfully submitted,

Attorneys for Petitioner
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