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OUBgTIOBS 1 It

Wh«tlMr thm Sixtli Circuit's application of tha 

obduracy and wantonnasa standard sat forth in Whlfclay 

Y« AUmm* 475 U.8. 312 (198f)« to a prison conditions 

suit conflicts with tha daeisiona of othar circuits or 

in any way aiaapplias Whitlar?

Nhathar tha Sixth Circuit proparly affiraad tha grant 

of suamry judgaant to tha raapondants basad upon tha 

fact that thara wara no diaputas of aatarial fact in 

tha racord?
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FAlTIIl • *

thm p«titioa«r h. VAlmom Im • »riMMr at tha
Hocking Corracttonal racility (haraaetar HOP) in

lalaonvllla, Ohio. Ivaratt llaat* Jr.« a aaooad plaintiff 

in tka lowar oourta* ia no loagar eoafinad at tkn MOP. 

Kaapondant kiobard P. Saitar ia earrantly tka fetaM 

Diractor of tka Ohio DapartiMt of Baki kilitation and 

Cor ract ion, and raapaadant Carl PiHipkrayB ia tka fatnar 

•aparintaadani of ■oeking Corraetian Paeility (haftinaftar 

■CT)
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BTATl ,aa

PstitioMr Mrly L. Nilaoa, an abuaiva laaMta Utl^aibor 

who haa baaa aanctionad iwdar tula 11« fad. B. Ciw.F.* aad la 

currantlj raqulrad to pay a partial filing with original 

actiona and appaala in tha Sixth Circuit dua to hia rapaatad 

friviloua appaala, coanwaead tha praaant auit undar 42 O.S.C* 

$1983 ehallanging virtually avary condition of hia oonfinaaont 

at HCP.^ Zn hia ahotgun coa^laint, patitionar aaaantially 

allagad that ha had baan' auhjaotad to orual and unttaaal 

punialaaant baaad upon tha following oonditiona at acft 

ovarcrowding, axcaaaiva noiaa, inadagoata atoraga, tnadaguata 

haating and cooling, unclaan lavatoriaa, and unaanitary aating
I

conditiona. Baapondanta novad to diaaiaa thia eaaa baemiaa 

naithar tha patitionar nor hia co-plaintiff^ allagad that, 

thay

^ Tha iaipoaition of Bula 11 actiona waa ui^ld hy tha 
Sixth Circuit and a partial filing fan «aa ordarad in 
faarlv Wilaon v. flaoraa liantnn. at al . S9-24S4

and 89-3978 (<th Cir. March 20, 1890), 118
S.Ct. 2217 (Nay 20, 1990). Zn ita Ordar, tha Crurt of
Appaala notad that patitionar had filad ovar TO eaawa in 
tha court of appaala aiaoa 1976 and that ha had filad 24 
caaaa in tha laat two yaara. Tha court atatad furthar, 
*alMat all of thaaa filing hawa haan aithar friweloua or 
pranatura*. Baapondanta would nota that patitionar haa 
filad at laaaa four patitiona for eartiorari in tha laat 
yaar according to tha Ohio httom^ 0anaral*a raoorda. 
Caaa Boa. 89-7612, 89-71 1, 89-7613 and thia patition,

2 Aa notad in tha Liat of Partiaa, tha aaoond plaintiff 
ia no longar confinad at HCf and in no longar patstting thia



had suffered any injury as a reault of the air^edly 

unconstitutional conditions. (R.B. 9). The .Court ovorruled 

respondents' notion to disadss and the parties filed 

crossHSotions for suanary judgment. (R.B. 16« 11, 18, 23).

Respondents' version of the facts is contained in 

affidavits attached to their nenoranduai contra petitioner's 

notion for sunnary judgment and in their own notion for summary 

judgment. (R.B. 18 and 23). First, respondents rely upon the 

affidavit of Homer Friend which is attached to defendants' 

memorandum conta to plaintiff's motion for summary judgment. 

(R.B. 18). Mr. Friend is the Unit Manager at HCF, and he has 

been enqployed at HCF since 1983 when it was initially opened as 

a prison. In his affidavit, he refutes petitioner's 

assertions, and shows that there is no basis in fact to support 

petitioner's allegations. Mith regard to noise in the 

doradtories,he points out that aeveral amasures have been tahcn 

to keep down the noise level; such as not permitting 

televisions in the dormitories, only permitting radios with 

earphones, and roles which prohibit excessive noise. He states 

that each inmate is given two lockers for storage, and that 

very few complaints have been filed about the amount of storage 

space.
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H« r«vi«w8 th« heating and vantilation in the dormitories, 

and states that the heaters have been recently serviced end see 

te working order. He states that inmates ere not 

generally given special clothes in the winter, but they are 

permitted to buy special clothing such as long undrrware, and 

they are given an extra blanket. Nith regard to ventilation, 

he points out that two large exhaust fans have been installed 

in each dormitory to ensure proper ventilation. These fans 

also reduce the heat in the summer end additionally, most of 

the windows can be opened to aid fith the heat and ventilation 

in the sunmar.
m

With regard to sanitation*, he states that the restrooms are 

completely cleaned twice per day, and additionally, the porters 

clean the restrooms throughout each day as needed. These 

cleaning procedures would apply to the urinals, commodes and 

sinks which petitoner claims to be unsanitary. Nr. Friend 

next discusses the sanitary practices in the kitchen and dining 

area, and he notes that both areas are cleaned after every 

anal. He states further that there are 57 inmates who work in 

the kitchen and make sure that it is clean and sanitary, and he 

states that these areas are kept very clean. Be states that 

HCF has contracted with an extenrii^j|or to deal with any poets 

in this institution. Nith regard to innate h^iene among food 

sorvico workore, ho notos that a inmatos who work around food 

havo td.woar hats and plastic gloves.

-4-
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Concerning the overall health environment at HCF, he states 

that every inmate is given a medical screening upon reception 

into the prison system and a second examination upon entering 

HCF. He notes that there have been no outbreaks of contagious 

disease at HCF since it became a prison in 1983. He states 

further that mentally ill inmates are sent to programs outside 

of HCF, and are not "warehoused* at HCF. Finally, he states 

that since there is an older population at HCF, some inmates 

have age-related problems, but that physically ill inmates are 

not "warehoused* at HCF.

Respondents also submitted the affidavit of Jerry Patton,

Health Care Administrator of' HCF, in which he confirmed that

inmates are medically examined during their reception into the

Ohio prison system. He stated further that there had been no
«

outbreak of contagious diseases at HCF, that no inmates have 

been overcome by heat, and that the number of illnesses in the 

winter is normal. Finally, he stated that the petitioner had 

only been treated for routine health problems at HCF. 

Respondents also submitted an affidavit by the staff counsel 

for the Ohio Judicial Conference authenticating ah article 

which he wrote for a newsletter in which he described the 

cleanliness of HCF.

-5-



Tha District Court granted respondents* notion for suasMry 

judgment finding that the complained of conditions did not 

demonstrate obduracy and eantonness on the part of prison 

officials. (R.B. 26). The District Court rejected the claim 

regarding improper classification because such matters are 

within the discretion of prison officials. Id. The District 

Court further rejected the claims regarding the placement of 

mentally ill and physically ill inmates within the population 

at HCF finding no evidence to support a showing that 

respondents acted wantonly with respect to such conditions.

The District Court discussed and rejected petitioner's 

sanitation and overcrowding claims as follows:

Defendants present affidavits tending to show that the 
restrooms are cleaned at least twice a day and 
precautions ire taken to keep the facilities and food 
in as sanitary a condition as possible. It must be 
remembered that HCF houses 327 insuites. Measurej are 
taken to keep noise levels to a minimum; heaters have 
been recently serviced and are in good working order; 
exhaust fans have been installed in each dormitory and 
most windows an be opened; kitchens and dining areas 
are cleaned after every meal and those who work around 
food are required to wear hats and gloves; HCF 
contracts witM an exterminator to keep the institution 
free of vermin. Consequently, it is clear that prison 
officials take steps to keep HCF as clean and sanitary 
as possible.

Plaintiffs allege that “ the dormitories are 
overcrowded. There are two dormitories (*huge rooms 
with two rows of bunks about three feet apart*) 
housing 141 and 143 inmates. However, the inmates are 
not confined to the donaitories during the day. 
Hecreational facilities and a TV room are available to 
dormitory inmates. Although crowded (plaintiffs 
allege each inmate has less than 50 square feet of 
space), plaintiffs have not countered defendants* 
affidavits with evidence which would support their 
claim that conditions in the dormitories amount to 
cruel and unusual punishment.

-6-



(Id. at pp. 6-7). Baiad upon thoso findinga* tho Diatrict 

Court concluJed,

In 8un« tho Court HOLDS that plaintiffa havo boon 
providod with at loaat tho oiniaal ciYilisod aoaauro 
of lifo's nocoaaitioa and hawo not boon doprivod of 
thoir Eighth Awondiaont right to bo froo fro* cruol and 
unuaual puniahnont. Ho HOLD that HCF officiala do not 
dononstrato obdurato or wanton bohawior rogarding tho 
conditions of HCF.

Id. at p. 7

Petitionor thon appoalod to tho Unitod Statos Court of 

Appoala for tho Sixth Circuit which affirsMd tho judgsMnt. Tho 

Sixth Circuit idontifiod oight potontial claiaw: *(l)

unsanitary oating conditions; (2) inadoguato boating and 

cooling; (3) housing with nontally ill inawtos; (4) housing 

with physically ill insMtos; (5) inadoguato wontilation; (6) 

oxcossive noiso; (7) insoct infestation; and (8)

overcrowding*. Pearly Wilson v. Bichird fipitar. mt si.. 893 

F.2d« 861, 864 (6th Cir. 1990). Tho Court of Appeals found

that three of the claims (inadoguato cooling, housing with 

mentally ill insuitos, and overcrowding) fail to allege 

conditions which violate tho constitution. Id. at 865.

With respect to tho inadoguato cooling clain, tho Court 

found that this claiai was based upon petitioner’s allegation 

that ho had boon occasionally exposed to tosqporaturos of 95 

degrees in the summer, and tho Court of Appeals concluded that 

such an allegation could not support a claiai of cruol and 

unusual punishment. Id. Concerning tho housing of mentally 

ill inmates at HCF, the Court of Appeals noted that 

petitioner’s claim was based solely upon subjective feelings.
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With no •Tid«nc« of mnj actual incldunta of Tiolmoo duo to 

thia altuatloB, tho Court of Appoala found tiMt putitiowur 

could not alioif that his Cuar «ras ruasoaablo and co—uquuntly 

thia claiw ia not actioaabla. id. And with ragard to the 

ovarcrowdiag claim, tha Court of Appaala considarad *all of tho 

circuaotancoa aurrouadiag eoafinaaaat to aoeortaia whothot 

priaoB population donaity inflieta cruol aod uouaiial 

punialUBaat. . and rajactod thia claim aa followat

Tha racord bafora na« omdiapotad by appallaata. 
aatabliahaa that whila tha iamataa may iadaad haira 
only 50 or ao aquaro foot of living apaea within thair 
dorm, tha inmataa alao hava accaaa during tha day to a 
talaviaioB lounga. gymnaaium. yard, woight room 
billarda tabla. and library. Thia ia not. tharoforo. 
a aituation whoroin tha iamataa allaga conataat 
aspoaura to ovarcrowding. Wa tharafora rajact any 
aighth amandmant claim on thia baaia.

Turning to tha ramaining daima. tha Court of Appaala 

datarainad that tha "obduracy an wantonnaaa * atandard of 

Whit lay Y, Aihdfa. 475 o.i. 3ia (!§••>. appliaa to priaon 

conditiona auita. Id. IS •§•. Tha Court of Appaala than 

axaminad patitionar*a affidavita to datarmiBO whathar thoaa 

affidavita could craata a matarial iaaua of fact concaming tha 

iaaua of whathar raapondanta actad with obduracy and wantonnaaa:

Tha guaation wo nuat addroaa* tharoforo. ia whathar 
tha appallaata affidavita. whila not diractly 
contradicting tha appallaaa affidavita. navarthalaaa 
contain facta raaaoaably implying tha appallaaa actad 
with obduracy and waatoanaaa.



Th# Court of Appoals discuasod tho ovldonco on tho record 

and concluded that petitioner had put on no evidence to shoe 

that respondents acted with obduracy and wantonnesa in the 

following passage:

leportantly, the appellants do not contend that the 
appellees have taken no efforts to provide thee with 
■iniawlly decent confineaMnt conditions. lather, 
appellants* coavlsints are aiaed at the results of 
those efforts. The undisputed record indicates that 
the HCP unit eanager has adopted specific affinaative 
awasures to reduce noise levels, has had heaters 
serviced, provides ineates with an extra blanket 
during winter nonths, has installed exhaust fans for 
iaqproved ventilation, reguirea the cleaning of 
lavatories and kitchen on a daily basis and has 
contracted with an exteminator to treat HFC for pests 
on a twice-eonthly basis. The appellants* position 
apparently, is that despite these actions, prison 
conditions reaMin unacceptable.

- - -  and its progeny aade clear that confinoMnt
conditions nay constitute cruel and unusual punishaent 
only if such conditions "cos^ose the punishawnt at 
issue**. 452 U.S. at 347, 101 g.Ct. at 2399. lothing 
in the appellants* affidavits iavlies that the 
appellees used confinen»nt conditions to punish the 
appellants. To the contrary, the evidence shows 
action on the appellees* behalf to Mintain decent 
conditions at HCr. Additionally, the Whitlev standard 
O’l obduracy and wantonnesa requires behavior Marked by 
persistent Malicious cruelty. The record before os 
sinply fails to assert facts suggesting such 
behavior. At best, appellants* clain evidences 
negligence on appellees* parts in inplsMenting 
standards for Maintaining conditions. legligence, 
clearly, is inadequate to support an eighth SMondMent 
claiM. ftes air roll, utpu, at 958.
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Id* at t66-€7. Thus* ths Court of Apposls found that 

rospondonts* conduct could at Most bo charactorisod as 

nogligont.

-10-
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ttKAgnag wn» rTMC THg MBIT

I. THE DECI8I0H OF THE BIXTH CIRCUIT DOES HOT OORFLICT 
WITH AMY OTHER CIRCUITS.

P«tition«r contands th« decision of tho Sixth Circuit 

conflicts with the Fourth, Fifth end District of ColusO>ia 

Circuits in its application of Whitlew Albere. euara. to S 

prison conditions suit. This is siavly not correct.

Petitioner has aiiachsracterised the Sixth Circuit's decision in 

such s awnner that it creates a conflict when in fact no 

conflict exists. Noreoirer, the Sixth Circuit's application of 

WhitlRY is consistent with decisions from the Eighth and Rinth 

Circuits, and it does not conflict with the various decisions 

cited in the petition for certiorari.

The SK>st fundaisental flaw in petitioner's argunwnt is its 

nischaracterixation of the Sixth Circuit decision. Petitioner 

argues that the Sixth Circuit applied a "malicious cruelty* 

test from Whit lev to this prison conditions suit in contrast to 

decisions by other circuits in which a deliberate indifference 

standard was applied to conditions suits. However, the Sixth 

Circuit actually applied the obduracy and wantonness standard 

from Whitley. As stated by the Court of Appeals,

Initially, it is noteworthy that we have applied 
WbitlRY*! obduracy and wantonness" standard to eighth 
amendment challenges to confinesMnt conditions. In

BilltH Y,_ Bxmm* B67 F.2d 956 (6th Cir. 1989), we
noted thst *[i]n addition to producing evidence of 
seriously inadequate and indecent surroundings, a

plaintiff must also establish that the conditions are
-11-
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thm result of rocklossnost bj prison officials and not 
Mrs nooligoBCo or ovorsipht*. UL» at fSt. Tte 
isvortsnco of this application of mmf bai 
■araly aanantic, yat it oatabliahoa that at loaat in 
this circuit, tha whitiny standard la not eonfinad to 
tha facts of that casaj that ia# to suita allading um» 
of ascaaaiTO forca in an affort to raatora priaon 
ordar.

Raving concludad that a ahoaing of obduracy and 
wsntonnasa ia awtarial to appallanta* claia«, tha 
critical, and dataradnativa, guaation bapOBaa alMtbar 
appallanta* affidavits plaea thia fact in iaaaa.

8f3 F.2d, at acc. Thus, tha Sixth Circuit applied tha obduracy

an wantonnaas standard and net a "aalicious erualty* standard

as allagad by tha patitionar.

Patiticnar ralias upon ona santaaca in tha opinion to 

support his argusMnt that tha Sixth Circuit applied a 

"aaliciouB erualty* standard:

Additionally, tha whitiar standard of obduracy and 
wantonness raquiras bahavior sMrkad by parsistant aalicious 
erualty.

893 F.2d. at 867. This santanca aaraly intarprats tha aaaning 

of tha obduracy and wantonnasa standard. Tha opinion 

rapaatadly states that tha appropriate standard is obduracy and 

wantonnasa, and one interprativa santanca does not change tha 

standard applied throughout tha decision.

Indeed, this Court's decision in whitiay clearly hold that 

there aust be a showing of obduracy and wantonnass to support a 

claia alleging cruel and unusual puniahaant:

-12-
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It is obduracy and wantonneaa, not inadvartanca or 
arror in good faith, that charactarisa tha conduct 
prohibited by tha Crual and Unusual PunishsMnts 
Clausa, whathar that conduct occurs in connection with 
establishing conditions of confinas»nt, supplying 
BMdical needs, or restoring official control over a 
tuaailtuous callblock.

475 U.8. St 319. And as this stataaent reflects, tha obduracy 

an wantonnass raguiraaMnt does apply to conditions suits. 

MoraoTar, petitioner agrees that *all Eighth Aaandaant

violations oust involve 'obduracy and wantonness'. .•

(Petition for a Writ of Certiorari, at p. 25). As pointed out 

by the petitioner, Whitlav goes on to discuss particular 

atandards within differing contests: i.a., deliberate

indifference in OMdical care cases and tha "ealicious and 

sadistic* standard whan a prison security sMasura is taken in 

response to a prison disturbance. However, these latter 

standards do not supplant the reguireaMnt that there Mist be a 

showing of obduracy and wantonness. The Siath Circuit opinion 

turns upon an analysis based upon the obduracy and wantonnass 

requirenant, and the cases cited by petitioner applied a more 

specific intent standard such as deliberate indifference. 

There is no conflict since under Whitlav the conduct must be 

obdurate and wanton regardless of whatever more specific intent 

standard also applies. The only way that a conflict could 

arise would be if the Sixth Circuit had applied the "malicious 

and sadistic* standard. But as discussed above, that standard 

was not applied in the instant case.

-13-



r
rurth«nior«, oth«r circuits h»rm api^lisd nhitlir*« obduracy 

and waatoanoaa standard to conditions easos. Zn Codv 

Hillard. S30 F.2d. fl2 (8th Cir. 1987)« plaintiffs challongod 

doublo-colling at a particular prison, and tho court allied 

whitloT*a obduracy and waatonnoso standard:

As tho District Court rocognisod, tho prison 
adsdnistration is striving within tho llsdts of 
availablo rosourcos to rostrict tho asnunt of 
doublo-colling that sust bo doao to aeeeosBdato tho 
rising tido of eonvictod folons. This hardly rofloots 
obduracy an wantonnoss *on tho part of thoso whoso job 
it is to oanago SO 8P. [tho prison at issuo] ins 
lOliUlZ* 106 S.Ct. at 1084.

830 F.2d at 915. Soo Alan. Cawnholl v. Oaraa. 889 r.2d, 797 

(8th Cir. 1989). And in a suit by a prisenor alloging an 

Eighth Aswadaont violation basod upon a sftarch of his coll, tho 

■inth Circuit uphold a District Court's application of tho 

obduracy an wantonnoss roquiroaisnt. yiollotto v. Torrv. 873 

r.2d, 1201, 1203 (9th Cir. 1989). Thus, both tho Eighth and 

Hinth Circuits havo appliod Whitlov in tho saa» aannor as tho 

Sixth Circuit.

Noroovor, tho Sixth Circuit has appliod tho doliborato

indifforonco standard to a *failuro to protoct* caso in a vary

siadliar sannor as that oavloyod in tho docisions citod by tho

potitionor as boing in conflict with this doeision. Meflhoo w.

EDltA. 852 r.2d. 876, 881 (6th Cir. 1988). applUs

ossontially tho sasa approach as tho following casos citod by

potitionori laPaut v. Swlfeh. 834 F.2d, 389 (4th

-14-



Cir. 1987)); Morgan v. Dlafcrlet of Columbia. 824 F.2d 1049

(D.C. Cir. 1987); Howard v. Adkinaon. 887 P.2d 134 (8th Cir. 

1989); Cartaa-Quinonaa v. JiiiM»nAg-.|iattleBhip. 842 F.2d. 556

(1st Cir. 1988), cart, daniad. 109 8.Ct. 68 (1988); and in

particular, Moll v. Carlaon. 809 F.2d, 1446 (9th Cir. 1987).

Conaaquantly, ahould the court find a conflict batwaan tha 

Sixth Circuit daciaion and tha daciaiona citad by tha 

patitionar, than thara ia at aa>at, only an intracircuit 

conflict batwaan thia daciaion and McQhaa. A conflict within a 

circuit doaa not nacaaaltata raviaw by thia court.

In aun, tha Sixth Circuit daciaion harain applying tha

Whitlaw obduracy and wantonnaaa atandard to a priaon conditiona

auit doaa not conflict with tha daciaiona citad by tha

patitionar. tthitlav raquirad a ahowing of obduracy and

wantonnaaa in all Eighth Amandiiient auita and tha Sixth Circuit

proparly appliad thia raquiraaant. Tha fact that othar
0

circuita hava appliad a worm apacific intant atandard auch aa 

dalibarata indiffaranca doaa not conflict tha Sixth Circuit'a 

analyaia which ia baaad upon tha aiora ganaral raquiraawnt that 

tha conduct ba obdurata and wanton. Finally, ahould thia Court 

find that thara ia a conflict, tha Sixth Circuit's own daciaion

in HcflbSt Yt_ EollA* auDfa. raisas tha aaaw conflict and such

conflict ahould ba rasolvad within tha circuit through an an 

bine raviaw.
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11. THE DBCISIOH OP THE SIXTH CIRCUIT PROPERLY APPLIED 
THE OBDURACY AED NAETOHHE88 8TAEDARD BBT fOETH IH
MWTTT.WV V ■ AT.WgPfi

Mhifcll .AiliBXA* lUBJUl* at 319, this court

spocificallr hold that "obduracy and wantonnoaa. 

charactorisa tha conduct prohibitad by tha Crual and Unusual 

Puniahaants Clausa. In connaction with astabliahing

conditions of confinanant. . Patitionar now arguas that

tha Sixth Circuit arrad in applying this obduracy and 

wantonnasa raguiraa^nt to a conditions suit. Basad upon tha 

unaguivical languaga of Whitlav. it ia claar that tha Sixth 

Circuit did not arr in its application of tthitlar to tha praant 

caaa.

In Whitlav. this Court did nota:

Tha ganaral raguirasMnt that an Eighth 
claisMnt a1lags and prova tha unnacassary and wanton 
infliction of pain should also ha appliad with dua 
ragard for diffarancaa in tha kind of conduct against 
which an Eighth AawndsMnt objection is lodged.

475 U.8. at 320. And baaed upon this approach, this court

stated that tha dalibara^.a indifference standard was

appropriate for aadical claiaa, and that a aalieious and

sadistic standard applies to prison security SMasuraa

undertaken to resolve a disturbance. 475 U.S. 320-321.

However, Whitity was not a conditions suit and it asprassad no

opinion regarding a specific intent standard in conditions

suits. Under these circusatancas, and in tha face of whttia[v*a
-16-
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unequivical holdiug that a showing of obduracy and wantonness 

is required in all Eighth Amendment cases including conditions 

suits, the Sixth Circuit did not err in applying the obduracy 

and wantonness standard.

Moreover, as noted above, the Sixth Circuit's application 

of Whitley is essentially the same as that followed in 

decisions in the Eighth and ninth Circuits. Codv v. Hillard. 

supra; Campbell v. Garza. supra; and Vialiotto v. Terrv. 

supra. These decisions show that the Sixth Circuit's approach 

is reasonable and certainly not unique. These decisions 

interpret Whitlev to mean what it states, i.e., that there must 

be a showing of obduracy and wantonness to show cruel and 

unusual punishment. Petitioner is essentially asking this 

Court to negate its previous decision because petitioner feels 

that such a standard is too difficult to meet.

Respondents swintain the Sixth Circuit's approach is also 

correct as a matter of policy. In Whitlev. this Court set 

forth a specific requirement that prisoners saist show that 

prison officials acted obdurately and wantonly in order to 

establish a claim of cruel and unusual punishment. This 

requirement refocuses the inquiry in prison suits back toward 

the animus of prison officials which is entirely appropriate. 

Prison officials should not beheld liable for conduct which is 

held to be cruel and unusual unless there is a showing of 

obduracy and wantonness on their part. This is an appropriate 

standard and public policy favors such a requirement.

-17-



Finally, raapondenta would note that regardlesa oC which 

atandard appliea, deliberate indifference or malicious cruelty# 

the result upon resMnd will be the same since the Sixth Circuit 

found that respondents* conduct was negligent at best. As 

stated# at the close of the lower court's opinion#

At best# appellants' claim evidences negligence on 
appellees* parts in implementing standards for 
maintaining conditions. Segligence# clearly# is 
inadequate to support an eighth amendment claim.

893 F.2d. at 867. Thus# the Sixth Circuit decision did not

even hinge upon which standard applied since it found

respondents* conduct to be negligent at best which is far below

deliberate indifference.

In sum# the Sixth Circuit correctly applied Whitley's 

obduracy and wantonness to this suit challenging conditions of 

confinement. The application of this requirement is mandated 

by the clear language of Whitlev. and it is appropriate as a 

matter of policy. Petitioner's grandiose prediction that 

”[£]ailure to reverse the Sixth Circuit decision will once 

again draw an iron curtain between the Constitution and 

nation's prisons" (Petition for Certiorari at p. 36# footnote 

omitted) is patently ridiculous. The Sixth Circuit followed 

both the language and the intent of Whitlev in the present 

case# and Whitlev certainly did not establish any iron curtain 

around the American prison system. Whitlev did establish that 

prisoners must prove that prison officials acted with obduracy

-18-
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and wantonness in order to show cruel and unusual punishscnt, 

and this requirement was properly applied by the Sixth 

Circuit. This Court should uphold the Sixth Circuit by denying 

this petition for certiorari.
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Respondents request the court to deny the petition for 

certiorari.

Respectfully sulsaitted*

IB« JR.AITBOBY J. CEL 
Attorney General

RIl

(CouAp^V Record)
Chief, Federal Litigation Section 
Assistant Attorney General 
State Office Tow’ir, 26th Floor 
30 Bast Broad Street 
Coluadms, Ohio 43266-0410 
(S14) 466-5414

FREDERICK C. SCHOCH ^

Assistant Attorney General 
State Office Tower, 26th Floor 
30 Bast Broad Street 
ColusOm. , Ohio 43266-0410 
(614) 466-5414

Attorneys for Respondents
m
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Atlomty OtCMrai 
Anthony J

June 22, 1990

Mr. Joseph Spanlol 
Clerk

The United States Supreme Court 
One First Street 
Washington, D.C. 20543

RE: Pearly Wilson v. Richard Seiter, et al.
BRIEF IN OPPOSITON TO PETITON FOR CERTIORARI

Dear Mr. Spaniol:

Enclosed is the original and 12 copies of Defendant's Brief 
in Opposition to Petition for Certiorari, the original and a 
cover sheet each of the Certificate of Service, th<» Affidavit 
of Mailing and the Notice of Appearance, in regard to the above 
referenced matter.

We would appreciate your filing the above listed documents, 
and returning the cover sheets and a copy of the brief, each 
time-stamped, in the enclosed self-address^, prepaid envelope.

Thank you for your assistance in this matter.

Very truly yours,

ANTHONY J. CELEBREZZE, JR.
Attorney General

FREDERICK C. SCHOCH
Assistant Attorney General
(614) 466-5414

FCS/pac
Enclosures
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EICHAED r. SEXTBE* BT KL.,

RCCEIVCD 

JUNMINO I
Iff fc>: ht AvH

rv..:n.

On petition For Writ of Cortiorori To Tho 
Unitod Statos Curt of Appoalo For Tte Sixth Circuit

HESPOHDEHTS*
TO PETITIOH FOE

BEZEF IB 0PF08ITZ0B 
MBIT or CBBTXOBABX

J. CBLEBBEEZB^ JE. 
AttonwF Oonoral

EXTA B. EFFLEE 
(OowMBl Of Bocord)
ChiBf, FMorol Litifotion Soction 
AMistoat AttoraBF OMBral 
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«14) 4ff>S414
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CASE mo. 89-7376 

!■ THE
SUPEEMB COUET OP THE UEITED STATES 

0CT08EB TEEM, 1989

PEARLY L. WILSOH,

PstitioiMr,

V.

EICHAEO P. SEITEE, BT AL.,

E«sporuS«nts.

OH PETITIOH FOE HEIT OF CEE*riOEAEI TO THE 
UHITEO STATES COUET OF APPEALS FOE THE SIXTH CIRCUIT

tyTTgg OW APPKABAMrg

Pl«ase take notice that Rita S. Eppler will appear as 

counsel of record for Respondent in the above captioned case.

rECE»VEO

JUN 15 W90 

OftlCl ■ 5
SUPRUK COWTJJ^.

Respectfully subaiitted,
ARTHOHY J. CELEBREZZE, JR. 
Attorney General

Ei4rti 8.
(Coilneel of Record)
Chie^, Federal Litigation Section 
Assistant Attorney General 
State Office Tower. 26th Floor 
30 East Broad Street 
Colusdms. Ohio 43266-0410 
(614) 466-5414

FREDERICK C. 8CH0CH 
Assistant Attorney General

Attorneys for Respondents
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GOOKT or THB UBITSD STATES 
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PBABLT L. WILSOa,

Petitioner*

▼ .

RICHARD P. 8BITBR* BT AL.,

Beepondents.

OB PBTITIOB FOR NRIT OP CBRTIORARI TO THB 
OHITED STATES COURT OP APPEALS POR THB SIXTH CIRCUIT

reeTTerrATi qf

I* Rite S. Bppler* counsel of record for respondent* end s 

ir of tlie bsr of tb'i Supreae Court of the United Ststes* 

herehp certify thst on the 22nd dey of June* 1990* X served s 

copy of Respondent's Brief in Orposition on the following 

counsel of record hp Mi ling such copy in s duly Addressed 

envelope* with first-clsss postsge prepsid* to:

RLISABBTH ALBXAHDBR 
(Counsel of Record) 
Betionsl Prison Project 
Liberties Union 
Poundstion 
Iflf P Str-et* B.N. 
Wsshington* D.C. 20036

qOBPOB J. PBflWt 
ACLU Of Ohio Poundstion 
1223 Nest 6th Street 
Clevelsnd* Ohio 44113

i



I further certify that all parties required to be served 

have been served.
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