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QtTESTIONS PRESENTED

1, Whether the court of aj)peals erred in applying the 
“malicious and sadistic” intent refjuirement of Whilhy r. 
Albrrs, 475 U.S. 312 to Eighth Amendment
challenges to continuimr crmditions of confinement that 
do not involve the use of force.

2. Whether the court of aj)i>eals erre<l in affirming the 
trial court’s gi-ant of summary judgment in view of the 
factual crmflicts in the record.

(i)



r
UST OF PARTIES

The petitioner Pearly L. Wilson is a prisoner at the 
Hocking Correctional Facility (hereinafter “HCF”) in 
Nelsonville, Ohio. Everett Hunt, Jr., a second plaintiff 
in the lower courts, is no longer confined at the HCF. 
The resiwndents are Richard P. Seiter, Director of the 
Ohio Department of Rehabilitation and Corrections in 
Columbus, Ohio, and Carl Humphreys,* Superintendent 
of the HCF.

• The current Superintendent is Carole Shiplevj-.
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^uprrtnr (Court of tiff 1^uttr^ Statfo
October Term, 1990

No. 89-7376

Pearly L. Wilson,

- V.
Petitioner,

Richard Seiter, et al,
Renpondents.

On Writ of Certiorari to the 
United States Court of Appeals 

for the Sixth Circuit

BRIEF OF PETITIONER

OPINIONS BELOW
The opinion of the United States Court of Appeals for 

the Sixth Circuit, entered on January 16, 1990, is re­
ported at 893 F.2d 861 and is reprinted in the Joint 
Appendix .separately file<l (hereinafter “App.”). The un­
reported trial court opinion is also reprinte<l in the Joint 
Appendi.x. App. 53-59.

JURISDICTION
Petitioner filed this action on August 28, 1986. The 

district court had juris<liction of the ca.se pursuant to 
42 U.S.C. § 1983 and 28 U.S.C. § 1343. The di.strict court 
denied petitioner’s motion for reconsideration of its grant
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of summarj' juilgment agrainst him on Febmarj' 24. 1988. 
Petitioner filed a notice of appeal on March 2. 1988. The 
opinion and judgment of the United State? Court of 
Appeal.* for the Sixth Circuit were i.??ued on January" 16. 
1990. On April 3. 1990. the Honorable Antonin Scalia. 
Circuit Justice for the Si.xth Circuit, granted an appli­
cation to e.xtend until May 2. 1990 the time for filing a 
petition for writ of certiorari. The {letition wa.* filed on 
May 2. 1990. and the Court granted the petition and the 
motion for leave to pi*fx*eed in fnt'nw }>niiptns i.n October 
1. 1990. This Court has juristliction to review the judg­
ment pursuant to 28 U.S.C. > 12o4i 1 •.

STATUTES INVOLVED

This ca.*e involves 42 U.S.C. S 1983 and its juri.*dic- 
tional counten)art. 28 U.S.C. § 1343.

42 U.S.C. § 1983 provides in pertinent part:

Every person who. under color of any statute, ordi­
nance. regulation, custom, or usage, of any State or 
Territoiy or the Di.*trict of Columbia, .'•vihject.*. or 
anises to be subjected, any citizen of the United 
States or other person within the jurisfliction thereof 
to the deprivation of any rights, privileges, or im­
munities secured by the Constitution and laws, shall 
be liable to the party injured in an action at law. 
suit in equity, or other proper proceofling for 
redres.s.

28 U.S.C. > 1343 provides in |>ertinem part:
• ai The district courts shall have original jurisdic­
tion of any civil action authorizefl by law to be 
commenced by any person:

• • •

<3> To ivdrcss the deprivation, under color of any 
State law, statute, ordinance, regulation, cu.*tom or 
usage, of any right, privilege or immunity securetl 
by the Con.stitution of the United States or by any 
Act of Congress providing for equal rights of citizens



or of all persons within the jurisdiction of the 
Unitefl States;

»4' To recover damapes or to secure equitable or 
other relief under any Act of Conpress providinc for 
the protection of civil rights, including the right to 
vote.

STATEMENT OF THE CA.«E
This action wa.< filed by the petitioner and another 

pris4)ntr. acting without counsel, in 19S6. The amended 
complaint allepefl that prisoners were d jble-bunked in 
dormitories at the H('F with le.ss than fifty .square feet 
per person: that nni.«je levels were exce.s.sive; that the 
dormitor>' was “nearly frigid” in the winter: and that 
the clothing provided was inadequate to keep pri.«oners 
warm. The amended comjdaint al.so claimed that tem­
peratures were e.xcessively high in the summer because of 
a lack of ventilation, resulting in prisoners experiencing 
heat-relate«l ra.<hes anrl pri.soners with respirator^' prob­
lems having difficulty breathing. The complaint further 
.stated that the i-estrooms were dirty, slippery, and mal- 
<Klorou.s, and that the ffKxl .services were a serious threat 
to the well-bt'ing of the prisoners because of inadequate 
.sanitation, ventilation, and sewage drainage. In addition, 
the complaint alU*ged that the pre.<ence of physically and 
mentally ill pi is<*ners in the dormitf-ries created a dan- 
genius and .'tressfu! environment, and that prisoners were 
not classifii^l as regulations mpiirefl. The pri.soner plain­
tiffs re<|uestefl injunctive and declaratoiy relief, .as well as 
damages. App. S-9. Th( petitioner requested the ap|>oint- 
ment nf coun.std.’ but the trial court took no action on 
the request.

The parties filed cross-moiions for summan’ judgment 
w'ith suppfiiting affidavits.- Although the opinion of the

• 5rr Hiirket entn* f<ir Atinist 2S. 19S6. .App. 1.

5 Th<* p«*titi<>n**r ifid n* t < riwri-;jpp««;il the denial of his nv'tinn for 
<iimmar>- j’.idjnnent.
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court of appeals ultimately turned on a state of mind 
question not directly related to the actual conditions at 
HCF. petitioner summarizes the parties’ affidavits below 
in order to dfmonsu-ate that the rt'conl presents a factual 
conflict.

* The petitioner has reorganized the allepations of the affidavit'^ 
and counterinir athdavit.o to danfy the parties’ n>ntentions. The 
nil represen ted |>etilii»ner .submitted .seven uflidavits from pris«*ners 
iivinir in the dormitory. These were counterKi by .several afTklavits 
from .staff and a vi.sitor to the HCF.

Ventilation
Petiti‘>ni r'.i AH* gntinnit

The air in the dormitoiy i.s stagnant anJ foul fn»m toilet.s. urinaN 
and colostomy bajrs. It is difficult to sleep at nijrht liecau.se of this 
foul alrr In summer, the temj>erature jroes up t4» 9.5 . and this heat 
is atrpravated by the lack of ventilation and the fact that fire exits 
are hn-ked at all t mes. The fans in the dormit<»ries are inad«spiate 
to move the foul air out. .As a result «*f the heat s<»me pri.soncrs 
" I fall out" I faint'. Pri.soners with respiratory protilems have 
trouble breathinjr; others develop heat ra.sh.

Rt^pondf nt.V Allegations

The dormitories contain two larpe exhaust fans to iiu rea.se ventila­
tion and keep down the temperature in summer. The majority of 
the windows are in working' order, and they are opened in summer. 
No pri.soners have been o\en ome by h.-at.

Savifati'-n —
Pftifiojirrn AUrgafoms

Urine accumulates anuind the toilets and urinals and is inade­
quately cleaned, resultinjr in <.ffen.sivc <>dor; tbs.rs are filthy Usait-e 
of a lack of proper cleaning supplies. The di*rmitoiy is infesteil 
with a variety "f in.sects and mice, and extermination is totally 
inude«iuate. The dininff hall is filth.v and the food is prepared by 
iinsnpervise«l. si,metimes disea.sed prisoners. As a n-sult. petitioner 
fMirs to eat in the dininjr hall.

Re^pemdents' Allfgationx

The restro<»ms are completely cleatUHi twice a day. and throuphnut 
the day a.s necessary. The kitchen area and dininp r<s»m are cleaiusl 
after every meal and kept very clean. Pri-oner fo*xl workers are 
re<juired to wear hats and p’ lstic ploves. HCF has contraited with
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Ultimately, the i?sue that the court of appeals cou- 
siflfi*ed critical to the ca.<e was the respondents’ state of 
mind. On this issue, jietitioner contended in his affidavit

an exterminat'.r which ^er\ne< the facility twice a month. There 
have iieeti no known ca-'Mc* of f<m<l |>>i<toninit.

Of • rrrt u fiinQ
I'l titintu r'.*

There are li.'* f>ed» in *he miiT..r\ . ail bu* twenty eipht of 
the Ifetls are d>»iiMe-h:inkeci Pr.4. rer* have less than ">«• .-ajuare 
feet per jH-rs-.n. The 4re spiu-eii that, with the in-
ade<|uate ventilation. pns< n^r« *►»' >•«> .<ior< of others. The
general noise level is hu’h «»'■ -.r»-t ir.ir h«»urs.

Rfspondrntn' All*

The amount of s*i r.u.'*- .;.;»».• •• aile*juate" for most
prisoners. There an- reirnlj*) ns .r»n I n -ise. Prisoners have 
a variety of a. tivitie^ availab!- r. r.hem. indudinp television, exer- 
ci.se in the vymna«ium or yard, a p«- i ta‘-ie. a weight ri«>m. a prison 
librarv", and continuing education classes that involve approximately 
100 prisoners.

Lack of lhat
petitioner’ll Allegation*

The dormitory is “friirid” in winter, caiisintr petitioner physical 
pain. There arc enuk.'' in the walls that c;m 1m* .seen thnuiph. 
Most of the windows cannot l»e dos«*d completely, .>«. that .some htinks 
iret «-et durin»r the rain. The clothinp is rapped and inade<|uate 
to keep prisoners warm in winter: no underwear is distribut«*d.

Reuftondrntu' Allegation*

The dormitories are ade»|uatelv heated. Prisoners are not pivon 
special winter clothes unless they have jobs th.it require them to 
Wfirk outside, but they are [H-rmitte«l to buy clothinp such as winter 
underwear. Prisoners are piven an extra blanket in winter.

Snfetn and Protection from 
Commiinicablr i)i*ra*e

Petitioner'* Allegation*

Psychotie pri.soners are plaei-d in the dormitories. _This causes 
stn*ss to other prisoners, who cannot predict »he lH*havior of the 
mentally ill prisoners. Follow inp siirpery, prisoners with o|wn 
sfires are housiil in the dormitory because of a lack of space in

I

1



th?it he hafi forwarrled a thrw-pajfi.' letter complaining’ of 
the c«mditions of confinement to the two respondents on 
July *5. Resp<in»lenl Seiter. petitioner allegefl. never
resjiondefl to that letter. Re.'ponflent Humphreys re- 
.si>onded hut. according to i*etitioner. failed to take any 
corrective action other than to forward a copy of the 
letter t»» the IITF Unit .Manager and hi> staff. Petitioner 
alleged that the I nit .Manager and his staff <lid not take 
any action to remedy the conditions and that, in fact, 
they had no |K>wer to do .so.

Fiespondents alleged attempts to remedy conditions 
included regulations to control noi.se. the em|»loyment of 
an exterminator, the in.stallati«m of two fan.s. and pro­
visions for cleaning the (Nii mitoiy and ff»f)d .service area.s."

The district court denied petitioner’s motion for sum- 
m..n- judgment, citing “a conflict of fact alx.ut the con­
ditions of confinement at the Hrx-king Correctional Fa­
cility. However, the trial aunt substHjuently grant^l the 
resp<»nflent.s’ motif*n for summarv* jmlgment (tn the ground 
that the pri.sf>ners’ affidavits did not demonstrate •‘oIkIu- 
racy and wanumness” on the part of the pri.son official-. 
In granting summaiy judgment on the claims r.f pr^.r

the prison infirmar>-. Ore namwl prisoner in the d<.rnjitor>
"'as repeuo-dl) h«*spit. !iz«ij for pneumonia.
Rt .•‘frond* «e«’ A'if ffati' n.*

Pri.-M.ner- with mental proM**ms are sfnt fn-m HCF to other 
facilities Some prisoners have ar -related physical health pr'.Mem- 
There is an initial me.lica! Mreeninjr that include?, cherkintr pris­
oners for infeiticni.s disease:* such as tut^'milosis and hepatitis 
Based on the health screeninir there are no prisoners at Ht F with 
active contagious di.seases. There has la-en no outbreak «.f coti- 
tatrious disea-e at Hf'F since it wa.s coriverte<l ft. a prist.n in 19s;5 
The number of illnesses such as colds is normal in view t.f the 
relatively advanced ajre ».f the p«»pulation.

^The affidavit wa- submitted as part of fe-titit-ner’s mofit.n for 
Hummarv iiitrment. which was fil*.«l on .\tjvemtter 10. lOsC,

'• S*r resfH.ndent.s’ alleKations in n.3, au/jra.

1
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sanitation, lack of \t*nii!ation. anrl housing the petitioner 
w ith ptaVinei's with c-ommunicahle diseases, the trial court 
reliwl on the factual allegations in the aflifiavit:- of the 
r« -jn»nflents. App. o7-o>.

Petitioner aj»p«ahfl to the court of appeals/ That 
court held that petitioner's affidavits were more than 
colorable, and n(*te<l that several circuits had found Kighth 
Amendnvnt vi«»lations arising from conditions similar 
to thosf. all,.|Tod by the jx'tifioner. App. ♦)♦). Accordingly, 
the court held that to the extent that the distiict judge 
had adopted the factual allegations in the resptjndents’ 
affidavits to tinfl that cr.n<!itions at the HCF did not vio­
late the Kighth Amen»inunt, the district court com- 
mittefl error. App. dd.

The court of appeals also concluded that “some, but 
not all. <if the ct>mrlained-of conditions suggest the typ<* 
of .seriously ina»le«juate and in<lecent surrounrlings neces- 
sar>- to establish an eighth amendment violation." App. 
d8. (internal (juotation marks and citations (•mitterl*. 
However, the cf)Urt of appeals hehl that the allegations 
of mi.xing mentally ill prisoners with others in the doi*- 
mitoiy. e.xcvssive heat, and overcn»wding did not rise 
to a con.'>ti.utional level. V\ ith resp<*cl to the other claims, 
the court of apfK'al> held that the resp<.ndent>' state of 
mind was the critical i.ssue, as evidence<i by respondents’ 
allegation.-* >ugge^•ing an attempt to impmve conditions. 
As to the>e latter allegation.-, the rnurt .state<l that;

At lea.st in thi.- circuit, the Whith y | r. AHu rs, 475 
r.S. .‘512 .| standard is not confined to the
facts of tha* case: that is. to suits alleging use of 
e.xcessive force in an effort to restore pri.son order.

App. 71.

“Petitioner rontiniie«l t*> pn<ee<l /.r« !<• until the nturt of appeals 
apiMiinteil c<»nn.iel. The ri.iin-*| nametl in the piiMi-he.1 opinion 
withdrew prior to hrieting ancl ar>rimient hecanse of the di-<overy 
of a ronflii-t of inton-'t. The «{uentlv-aptM>inted coun-'el with­
drew- after the division of the court of ap^val.-*.
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Althouph thf loiii t of apjH'al- that state of mini]

is typically not a pi’opci’ fo** ivsoluiinn on sumniavy
judpment. it held that petition»*i’> afTida\its laiseil no 
p’niiine is.-'U** as to the i**>ponilents' >tate of mind. Be- 
cau.<e the petitioner fliil not diri*c?ly dispute tin* re.'pond- 
epts claims of affirioative etfoi-ts to inipro\e condition', 
the rt*'pondents cmild not ]>e actirp with “oluhn-acy and 
wanti»nness . . . markeil by pimsistent malicious cruelty." 
App. i.I. .Acconlinply. the court of appeals afliiarie*! the 
trial court’s prant of summary judpnu-m.

The judprneni of the court of appeals wa-i entered on 
Januaiy Id. HUio. On April the |]onoi able An­
tonin ,<calia pranied petitioner’s application for an e.\- 
lension of time to file a pc*fition for writ of certiorari 
to May 2. lldto. The petition was filH on that date. 
This Court praniefl the petition and the motion for leave 
to pn»ceeil in i»nvn fKii'/n ri.-< on October 1.

SIMMARY OF THE AROLMENT

In r, 47.". 312 this (’ou-t.
in a damape' action arisinp from the .<h(H>tinp of a pri.- 
oner. h*‘M th;it 'taff did not violate the Kiphth Amend- 
men’ :n a’t.-mptinp to <u_np.e.'' a pri.<on riot unle» their 
actions w»-re rnalieiou' and sadistic. BiP the WhitI,,/ 
( oiirt reaffirmnl the hohlinp in (iamh't,
42t» r.S. 97 '197*’.'. tha» pri'on officials’ “deliUrate in- 
dilTeremv” to prisoners’ 'crious medical needs violate>i 
the Kiphth .Amendmon’. Thu'. while unde!- Whith ,f all 
Kiphth Amendment violation' mu>’ Ik.- characterize«l by 
’’obiluracy and wanionno'.'.” this 'tate of mind encom­
passes Iw.th the •'deiil.erate inditferemi” and the “ma­
licious and sadistic” intent standards. The r.,ur» indi­
cated that the ie.s.s flemandinp standard applies to Kiphth 
.Amendment challenpes t.i pris«.n m dicai care "becau-.* 
the State’.' re.sp..ns;bility to attend to the niiilical n»i<ls 
of pris4.ners d.H-< not ordinarily cla'h with other eijually 
important povernmental responsibilities.” IVhitu >, 47.". 
L’.S. at 320.
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Unlike ever>’ other court of appeals that has consid­
ered the issue, the criurt below applied the IV hit lei/ 
“prison disturbance” standard to a conrlitions case, re­
quiring malicious and sadistic intent, rather than the 
delil)eiate inditference standarrl from This was
error because the slate’s resjMinsibilily to provide mini­
mally safe and healthy living conditions rloes not clash with 
security considerations. M<»re<»ver. because continuin;; 
conditions of ctmfinement. unlike the use of force, do n<»i 
rtHjuire split-second decisions or involve the special ex­
pertise of prison ofTiciais. the rationales unflerlyintr the 
“malicious and sadistic” standard of Whit hi/ r|o not 
apply.

In addition, the lower coutt’s use of the “malicious and 
.sadistic" stanflard fn»m Whithij i< inconsistent with this 
Court’s holdinp in Rln^les r. Chapman, 4.")2 U.S. :i37 

that courts mu-t apply objective criteria in de- 
termininp whether conditions «»f confinement violate the 
Fiphth Amenflment. Thes<* objective criteria include 
whether prisoners have been flepi-ive<l of the basic neces- 
sities of life, such as ade«juate food, clothing. me<lical 
care and shelter.

Rhftfles' emphasis on objwtive factors and Whith//'^ 
references to state of mind can be harmonized in one 
of two ways. On the one hand, it is possible to read 
Whithi/'< reference to "obiluracy and wantfmness" as 
inapplicable to injunctive challenges to continuing prison 
conditions, in which case Rh>»hs alone would povern anfl 
the f(x*us woulfl be exclusively on the conrlitions them­
selves without any inquiry into ilefenflants' .state of minrl. 
Alternatively, one can conclude that the con.^Hjiience- of 
violalinp the Kighth Amendment standard establishe<I 
in RhniU.^ by depriving prisoners of the basic necessities 
of life are obvious and fore.<ee;»ble. Thus, such continu­
ing ctmditions nece.<.sarily involve deliberate indifference, 
so that a separate inquire into .‘^tate of mind is re­
dundant. By contrast, a requirement of “mali<-iou< an<l 
sadistic" intent is clearly incrmsistent with the emphasis



Rhrn!('s placed on an objective examination of pri.«on 
conditions. Petitioner believes that the fonnor interpre­
tation is both more coherent and easier to apply. Ibit, 
in either event, the dwision of the court f»f appeals can­
not .-itand.

The lower court al.so erred in affij-ming summary jiuljr- 
ment In'cause it i^mored pc*titioner*s claim that he had 
notifk^fl the re.<pondcnts of the condHions and they had 
taken no effective action to correct them. A fair read­
ing: of pt^titioner’s />ro .sr affidavits is that he either chal­
lenged the existence of re.spondents’ claimed remedial ef­
forts or averrc^fl that the efforts were ineffective to rem- 
eily the challenjjwl conditions. Under the.se circumstances, 
the (luestion of !‘espond<-nts’ state of mind cannot In- .<ep- 
arated from the factual merits of the parties’ allejjation< 
about the underlying claims, and summaiy judgment was 
inappropriate.

To allow the re>pondents' claims of remedial effm-ts to 
defeat an Kighth Amendment challenge when the record 
is in dispute as to whether the claimed remedial actions 
were efftrlive makes no .sense. While reme<lial actions 
may well tn* relevant to mfK)tness or remedy concerns, 
•neffective remeflial .steps do not preclude the existt nee of 
an Kighth Amendment violation.

Finally, the h»wtr court al.so errerl because, in dismiss­
ing the petitioner’s claims regarding overcrowding, ex­
cessive heat, and the mixing of mentally ill prisoners 
with (»thers in the dormitoiw. it failed to consider the 
interaction of these conditions with the others alleged hv 
petitioner. In detennining whether the Kighth Amenri- 
ment has been violated, a court must examine conflitions 
"taken as a whole." Hutt,, r. 4:i7 U.S. fM-v. its?

Accordingly, petitioner uiges this Court to reverse the 
judgment the ruun of appeals affirming summarx' 
judgment in fa\or of respondents, and re.manrl this ca<e 
t«j the district court for trial.



ARCrMENT

I. THE I)K( ISION BEIX)\V IS INCONSISTENT WITH 
THIS COl RTS DECISION IN U HITLEY r. AUIERS

WhitU ij r. AIhrrs, IT") r S. 312 involved an
action for damages pui*<uant to 12 U.S.C. > 1083. In 
that ca.<e, a state pris' ner ailejrefl that his F'ighth Amend­
ment rijiht to be l’r«*e from cruel :;nd unusual punish­
ments was v;,Mated when he was shot by a iruai'd in the 
coui-se of suppi-e<sinjj a prison uprisinjr. In holdimr that 
defendant prison ofT’icials weia* entitled to a directed ver­
dict. this Coujl stated the followinp:

It is ob<Iuracy and wantonness, not inadvertence or 
error in pxid faith, that characterize the conduct 
prohibited by the Cruel and Unusual Puni.<hments 
Clause. wheth«*r that conduct <»ccurs in connection 
with establishing conditions of confinement, supply­
ing mtHlical needs, or restoring official control over 
a tumultuous .rllldock.'

Wliith'ii, 47.") U.S. at 310. However, the Court further 
indicated that this “obduiacy and wantonnes.->” stamlai-d 
is not rigid and monolithic, but must be applied “with 
due regard for differences in the kind of conduct against 
which an Kighih .-\nundment obj**ction is lodged.” U’hH- 
hif, 47.”) U.S. at 320. Thus, when a prisoner claim.' that 
his medical needs have been ignorefl. "obduracy and 
wantonness” are demonstrated if pidson officials acted 
with "deliberat»* indifference.” Id., (/i'(d!nff KstiUt r. 
Gnmldi, 420 U.S. 07. 10.", (1070'. By contra.<t. “[wihere 
a prison ^ccuidiy mea-t;re is undertaken to re.s(*lve a dis-

* As explaitUMi in .'Station II. infra, the reference to ■■condiiri" 
may limit UVoC'*;/ to c.ises in which sjMvific act' l«y imliviiinals 
are ch.illentred under the Eiyhth .Amendment. Petitioner .irjrues 
in .Section II that state of mind ha.> never been considere<! relevant 
in Eighth .Amendment challenges to lejrislatively enai’ed |H-nalties. 
and is similarly irrelevant wheti pr.son otlicials ac<p lesce in con­
tinuing (ondi’ions that deprive prisonei’s of thi n'inimal civilized 
measure of lif. ’s iHH-e*s.sities.



turbance.” as in Whitley, “obduracy and wantonness’’ are 
shown only if pidson oflicials used force “maliciously and 
sadistically for the veiy purpose of ciiusing harm.” hi. 
at • internal (piotation marks omittefl i.

The “deliberate inditference” standard is appropriate 
in medical care cases “because the State’s rr.^ponsibility 
to attend to the medical needs of prisoners does not ordi­
narily clash with other e<iually important governmental 
re.<ponsibilitie.s.” Whitley, 475 U.S. at 320.

iDleliberate indifference to a prisoner’s serious ill­
ness or injury can typically be established or dis­
proved without the nece.'isity of balancing competing 
institutional concei*r.> for the safety of prison staff 
or other inmates. But, in making and cariying out 
decision^ involving the u.se of force to restore order 
in the face of a prison disturbance, prison officials 
undoubtedly mu.rt take into account the veiy real 
threats the unre.st j>resents to inmates and prison 
officiais alike, in addition to the po.ssible harms to 
inmates aiiainst whom force might be used. ... In 
this setting, a deliberate indifference standard does 
not adequately capture the importance of such com­
peting obligations, or convey the appropriate he.si- 
tancy to critiiiue in hindsight decisions necessarily 
made in ha.<te, under pressure, and fi-equently with­
out the luxury of a second chance.

Id. t internal quotation marks and citation omitted i.

Like the obligation to provide medical care, the state’s 
i-e.spnn'ibility to provide minimally safe and healthy liv­
ing conditions foi’ prisoners does not cla.^h with scH*urity 
considei-ations. The rationales underlying the “malicious 
and sadistic” standard in the context of a damages action 
arising from a pri.»on riot do not exist when continuing 
conditions like unsanitan' food or vermin infestation are 
at issue. First, the interest in avoiding the second- 
guessing of prison officials is greate.st w’hen they are mak­
ing .split-second, life-and-death decisions during an emer­
gency. This is not the case with conditions that develop



or persist over time, allowing officials ample oppoilunity 
for reflection. Second, prison officials aro experts in 
prison security; deference to them is propei’ly at its 
zenith when they make .security judgments regarding the 
use of force." Decisions about medical care, nutrition, 
and environmental health involve no special penological 
competence and deference is less appropriate."

For these reasons, the Whitley Court carefully confined 
the “malicious and .sadistic” .standard to the limited cir­
cumstances of major pri.<on di.^jorders. This standard ap­
plies “Iwlhere a prison security measure is undertaken 
to resolve a disturbance, such as occurred in this case, 
that indisputably poses significant risks to the safety of 
inmates and prison staff.” Whitley, 475 U.S. at 320."’

'’•‘When the over-precent potential for violent confrontation and 
conflagration ripens into nchml unrest and conflict, the admoni­
tion that a prison’s internal .security is peculiarly a matter normally 
left to the discretion of prison admio'.strators carries special 
weijrht.” Whitley, 475 U.S. at .^21 (emphasis in orij-'inal, citations 
and internal (luotation marks omitted i.

“ This Court and lower courts have been especially deferential 
to prison policies related to the preser\alion of discipline and insti­
tutional .security. However, many conditions of confinement, such 
as overcnnvding^, poor sanitation, and inadequate .safety precautions, 
arc the result of neglect rather than deliberate i>olicy decisions. 
There is no reason of comity, judicial restraint, or recojrnition of 
e.xperti.se for courts to defer to pri.son officials when conditions 
re.sult from a dearth of resources or a lack of motivation to operate 
decent pri.sons. See Rhodes v. Cha/niian, 452 U.S. M.'IT, 2G2 (1981> 
(Brennan, J., concurring).

Whitley involved a “prison riot” in which one officer had been 
a.ssaulted, another flad been taken hostage, and prisoners were 
armed and had barricaded a cellblock. Officials had been informed 
(incorrectly) that a prisoner had been killetl and that other deaths 
would follow. 475 U.S. at 314-15, 322-23.

There is a dispute about the extent of Whithy's applicability, 
but it does not reach this case. The Scrond Uircuit applied the 
“deliberate indifference” standard to a pri.soner’s claim that prison



The four dissenting members of the Court similarly un­
derstood the “malicious and sadistic” standard to apply 
only in these extraordinaiy situations. See Whitley, 475 
U.S. at 328 (Marshall, J., dissentingi (criticizing “the 
especially onerous standard the Court has devised for de­
termining whether a prisoner injured during a prison 
disturbance has been subjected to cruel and unusual pun­
ishment” i. Certainly, in view of the majority’s careful 
distinction, rather than overiniling, of Estelle v. Gamble, 
there is no room for argument that the “malicious and 
sadistic” standard now governs all Eighth Amendment 
prison c: es.

Thus, the court below applied Whitley incorrectly." 
That court failed to recognize that the “obdurate and

personnel failed to protect him from assault by other inmates. 
Stubhs V. Dudley, 849 F.2d 83, 86 (2d Cir. 1988), cert, denied, 
109 S.Ct. 1095 (1989). Three .Justices dissented from the denial 
of certiorari, questioning the view that Whitley is limited to “full­
blown prison riots” and suggesting that the Whitley “malicious 
and sadistic” standard should apply because “[tlhe situation here 
was arguably more dangerous than in Whitley. . . . Here a split 
second decision had to be made. A single door stood between armed 
prisoners, who had engaged in a sit-in earlier in the day, and the 
prison arsenal and the oflice of the prison superintendent.” Dudley 
V. Stubbs. 109 S.Ct. 1095, 1097 (1989) (O’Connor, J., dis.senting) 
(mem.) (emphasis in original, internal quotation marks omitted).

The Dudley dissent provides no support for the view that the 
Whitley “malicious and .sadistic” test applies to continuing condi­
tions of confinement like those at is.«oe here.. At most, it stands 
for the proposition succinctly stated by one court of appeals: 
“Although Whitley was decided in the extremely volatile conte.xt 
of a prison riot, its rea.soning may be applied to other prison situa­
tions requiring immediate coercive action." Ort v. White, 813 F.2d 
318, 323 (11th Cir. 1987) (emphasis supplied).

" The decision below is also inconsistent with Smith v. Wade. 
461 U.S. 30 (1983), in which the plaintiff was raped by his cellmate 
and was awarded compensatorj’ and punitive damages by a jury. 
Prison staff argued that the proper standard for punitive damages 
was “actual malicious intent.” This Court upheld instructions 
embodying a standard of reckless or callous disregard of, or indif-



wanton” standard in Wldtlnj encompasses both the ‘‘de­
liberate indifference” and the ‘‘malicious and sadistic” in­
tent standards. Which of these two tests applies depends 
on the nature of the Eighth Amendment violation alleged. 
Although this case does not involve a prison disturbance, 
the court of appeals held that ‘‘the Whitley standanl 
of obduracy and wantonness requires behavior marked 
by persistent malicious cruelty.” App. 73. Thus, the 
court of appeals applied the incorrect prong of the Whit­
ley test. Had it applied the ‘‘deliberate indifference” 
standard, it could not have affirmed the district court’s 
entiy of summary judgment for respondents.'-

Following the distinction drawn by this Court in Whit­
ley, the Fourth,’"* Fifth,Eighth,*' Tenth,"* and District

ference to, the prisoner’s rights, and rejected any requirement 
that the plaintiff show actual malicious intent.

The standard for constitutional liability was not before the Court. 
Id. at 51. However, in view of the Court’s holding that punitive 
damages required only recklessness or callous indifference, a fortiori, 
the Court could not have approved an actual malice standard for 
initial liability.

V- Petitioner’s affidavits allege facts which, if true, would establish 
deliberate indifference on the part of respondents. See n.3, i^upra, 
and section III, infra.

See LaFavt v. Smith, 834 F.2d 389 (4th Cir. 1987), di.scusset 
in text infra. _

In Foulds V. Corley, 833 F.2d .52 (5th Cir. 1987 i, the court of 
appeals reviewed the trial court’s di.smis.sal of a pri.soner’s com­
plaint as frivolous. The prisoner raised due process and Eighth 
Amendment claims. The latter involved allegations that the solitary 
confinement cell was verj’ cold and infested with rats and that the 
prisoner had to sleep on the floor. The Fifth Circuit held that if 
the prisoner proved his Eighth Amendment allegations, he would 
be entitled to relief. In the course of doing so, the court explicitly 
rejected an analysis identical to that employed by the court of 
appeals in this case:

The district court relied on Whitley r. Albert, 475 U.S. 312, 
106 S.Ct. 1078, 89 L.Ed.2d 251 (198G>, to re(juire a showing 
that the deputies acted with malicious and sadistic intent in



r
subjecting Foulds to the abuve-described conditions. This re­
liance was in error. Whitley involved the shooting of an inmate 
during a prison riot In that .setting, involving essential prison 
security, the Supreme Court required a showing of “malicious 
and sadistic intent” by prison official.^ to support a claim under 
the eighth amendment. Whitley. 475 U.S. at 320, 106 S.Ct at 
1085, 89 LuEd.2d at 261. The facts of the instant case markedly 
differ. There was no imminent danger. We decline the invita­
tion to extend the rule of Whitley to cover all prison disci­
plinary’ actions, ostensibly under the gui.se of achie%-ing pri.son 
security. We do not see Whitley as the harbinger of such. 
gee 475 U.S. at 319. 106 S.Ct. at 1084, 89 L.Ed.2d at 260 < rec­
ognizing the general “unnecessary and wanton” standard of 
review i.

Id. at 54.
A different panel oi the Fifth Circuit reached precisely the same 

conclusion in reversing the dismissal of a prisoner complaint alleg­
ing that prisoners con racted tuberculosis a.s a result of copfinement 
in E dirty, overcrowded cellblnck that had inadequate ventilation 
and lighting as well as insect infestation. In the course of reversing 
the trial court, the Fifth Circuit made clear that the W’hitley 
“malicious and sadistic” intent requirements do not apply to con­
tinuing conditions of confinement:

But unlike "conduct th.at does not purport to be punishment at 
all” as was involved in Gamble and Whitley, the Court has 
not made intent an element of a cause of action alleging un­
constitutional conditions of confinement. Pri.son conditions may 
violate the eighth amendment e\’en if they are not impt^sed 
maliciously or with the conscious desire to inflict gratuitous 
pain.

Gilligpk V. Crawford. 833 F.2d 47. 50 (5th Cir. 1987). Although 
the Fifth Circuit en bane vacated other portions of the panel's 
opinion on unrelated procedural grou.nda, this ptrtion of the decision 
was reinstated. Gillespie v. Cratcfnrd, 858 F 2d 1101. 1103 (5th 
Cir. 1988) (en banc).

In Wright r. Jrme.H, 907 F.2d 848 (8th Cir. 1990), the court 
of appeals considered a prisoner's claim of a failure to pnitect him 
arising from a beating by other inmates. The court of appeals 
rejected the application of a “malicious and .ladistic” intent stand­
ard. holding that the proper standard for staff liability wa.s “delib­
erate indifference.”

It is not appropriate to apply the Whitley standard in this 
case, becau.se the guards have not identified a competing obli­
gation which inhibited their efforts to protect inmates. Thus,



the guAnlfl can be held liable under the deliberate indifference, 
or reckless disregard, test because liability can be ratabliahed 
without the necessity of balancing competing institutional con­
cerns for the safety of prison staff or other inmates, 
at 851. itstions omitted and internal quotation re­

moved ).
In Howard v. Adku,nn. 887 F.2d 134, 138 ( 8th Cir. 1989), a 

decision not discussing WhiUey. the Eighth Circuit applied the 
deliberate indifference standard to affirm a jury verdict against 
correctional officials based on a failure to maintain sanitation in 
the plaintiff's ceil. The officials claimed that there was no evidence 
that the> actually knew about the plaintiff’s conditions of confine­
ment. The Eighth Circuit held that actual knowledge was not 
required. Rather, the standard was more than negligence but less 
than malicious or actual intent The Eighth Circuit held that the 
pattern of events over a period of two years in a unit supervised 
by the ctjirectional officials allowed ♦he jury to find tacit authoriza­
tion or reck.lees disregard. The court thus upheld the jury instnic- 
tion. which empiojed the deiiber..te indifference standard

‘•fferry r City of MuMkoyer, 900 F.2d 1489 i 10th Cir. 1990;, 
involved a damages suit under 42 U.S.C. si 1983 brought by the 
widow of a prim.ner who had been murdered by other prisoners, 
allegedly as a result of the wrongful conduct of his jailers. In the 
course of determining the proper Eighth Amendment test to apply, 
the Tenth Circuit observed:

[The Whitlfy] standard . . . does not apply to every Eighth 
Amendment claim Even while defining its new “maiicious[l 
and sadisticL]” standard, the Court carefully preserved the 
applicability of its “deliberate indifference" standard, articu­
lated in EttfUe r. Gamhlt . .

After careful consideration, we hold that WhifUy'a “malicious 
and sadistic" standard does not apply to the facts of this case; 
rather, the applicable standard is the traditional "deliberate 
indifference" inquiry of Eftelle. Unlike Whitley, here there 
is no danger that the deliberate indifference standard will fail 
to "ade«iuate!y capture the importance of . . . competing obli­
gations. or convey the appropriate hesitancy to critique in hind­
sight deci.xions necessarily made in haste, under pressure, and 
frequently without the luxury of a second chance.” Whitley. 
475 U.S. at 327, 106 S.Ct. at 1088.

Berry, 900 F.2d at 1494-1495. The Berry court empha.sized "the 
distinction S4> carefully preserved m Whitley between the malicious 
and sadistic standard applicable in pri.s<in riot situations and the

-J
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of Columbia" Circuits, have explicitly rejected the 
plication of the “malicious and sadistic” test to cases chal­
lenging continuing conditions of confinement ot involv­
ing the use of force.

In LaFaut v. Smith, 834 F.2d 389 i4th Cir. 1987), 
former Justice Powell. sitUng by designation, found that 
the denial of basic necessities of personal hygiene to a 
handicapped prisoner violated the Eighth Amendment. 
The defendant prison officials had been aware of the spe­
cial hvgiene needs of the prisoner and had made some 
belated, ineffectual attempts to respond to them. Id. at 
392-393. The court held that the case could be character­
ized as either a conditions of confinement or a medical 
care case. In either event, the court held, in such circum-

deliberate indLTerence sUnd*rd »pplicaWe t« more ordinao' pnson 
poller d«ci»ion»." Id. at 1496. See aUo id at 1496 nS (noting 
•'the Supreme Tourt's careful dintinction in Whttleg between riot 
and more ordinar>' circumstances >.

In Morgan r. DiMtnct of Columbia. S24 F.2d 1049 DC. Cir. 
19S7). the ct>urt upheld a jur>- verdict finding that correctioi^ 
officials acted with deliberate indifference in failing to protect the 
plaintiff from assault by a fellow prisoner In the course of that 
affirmance, the court of appeals analyzed W«if/ejr and held that 
the jury instruction based on deliberate indifference was sufficient; 

The exigencies and competing obligations facing prison au­
thorities while attempting to regain control of a riotous cell- 
block. which led the Court to conclude that the "delitjerate in­
difference" standard was inadequate in Whiflef/. are not 
in this case. The gravamen of Morgan'.s cUim is the Distncf.s 
overcrowding of the Jail; the conduct Morgan challenges is 
the municipality’s operation of the Jail generally In this 
context, unlike in the prison riot setting, there can be no legiti­
mate concern that liability will improperly l>e based -r "d« i- 
sions necessarily made in haste, under pressure, and fre<juently 
without the luxury of a second chance." HAiflry. 106 S.( t. at 
1085. The Districts practice of prison overcrowding has en­
dured at least since 1971 We therefore conclude that “delib­
erate indifference" was the appropriate sUndard by which to 
judge the District’s conduct in this case.

Id at 1057-1058.



stances Whitley required no more than a “deliberate in­
difference” standard, and the prison officials’ conduct 
demonstrated the requisite deliberate indifference:

Although in Whitley v. Albers the Court held that 
the “deliberate indifference” standard does not ade­
quately capture the importance of the competing ob­
ligations that exist in making and carrying out 
decisions involving the use of force to restore order 
in the face of a prison disturbance, id. 106 S.Ct. at 
1085, the instant case does not involve such concerns. 
Whether one characterizes the treatment received by 
LaFaut as inhumane conditions of confinement, fail­
ure to attend to his medical needs, or a combination 
of both, it is appropriate to apply the “deliberate in­
difference” standard articulated in Estelle to this 
case. In the wntext of th’® case there is no clash 
between LaFaut’s treatmen. ^nd “equally important 
governmental responsibilities.” Cf. Whitley v. Albers, 
475 U.S. at 320, 106 S.Ct. at 1084.*

* To the extent the district court’s mernorandum and order 
can be construed as requiring appellant to demonstrate that 
Hambrick "acted intentionalty to deprive LaFaut of medical 
care," (App at 102-03) this is erroneous. Appellant need only 
show that Hambrick was deliberately indifferent to his needs, 
not that she affirmatively intended to deprive him of the means 
of satisfying his needs.

834 F.2d at 391-392.
The First.’" Ninth.and Eleventh Circuits have also 

applied the “deliberate indifference” standard, rather than

••In Cortf$-Quin(mr$ r. Jimenez-S’ettlexhip, 842 F.2d 556 (1st 
Cir. 1988), cerf. denied. 109 S.Ct. 68 (1988). the court of appeal.<« 
affirmed a jury verdict finding that prison officials had acted with 
deliberate indifference in failing to protect pri.soners’ lives in a 
prison characterized by “severe overcrowding (a sy.stem-wide aver­
age of twenty square feet per prisoner), squalor, maltre-itment, 
gang warfare, killings, lack of proper medical care, failure to segre­
gate mentally disturbed prisoners, guards unable to control entire 
cellhlocks, and other horrors." Id. at 558.

•»In Soil r Carlmm. 8^»9 F.2d 1416. 1449 n.4 (9th Cir. 1987), 
the court of appeals, citing Whitley, reversed the di.smissal of a
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the “malicious and sadistic” test, to prisoner challerecs 
to conditions of confinement.

It is noteworthy that even the resix>ndents decline to 
defend the decision of the court of appeals on its own 
terms. In their oppc^sition to the petition for certiorari, 
the respondents made no argument that the heightened 
“malicious and sadistic” intent requirement applies to 
continuing conditions of confinement Rather, respondents 
asserted that the court of appeals did not apply such a 
requirement Oppoaition to Petition for Writ of Certio­
rari. p.l2. That contention is clearly belied by a fair 
reading of the court’s derision. See pp. 7-8, eupra. In 
.«hort. the court below is slrne in ito misapplication of 
Whitley, and its decision constitutes clear error.

II. THE DECISION BE!/>W IS INCONSISTENT WITH 
THIS COURTS EMPHASIS ON OBJECTIVE CRI 
TERIA FOR DF/TERMINING WHETHER THE 
EIGHTH AMENDMENT HAS BEEN VIOLATED
A. Ub4v Rhodm, CMtteaiac CoadiUoas of Confine- 

Mit An to bo Jadfai by ObjotUre Criteria
In the leading case explicating the standard for judging 

whether prison conditions violate the Eighth Amendment, 
this Court did not focus on state of mind, but emphasize<I

pro ne complaint b«cam*« prisoner miifht be able to establish 
that the alleired failure to protect him conatituted deliberate in­
difference.

» In Potc*U r L'nmm, 914 F.2d 1459 a 1th Cir 1990., a pri*/>ner 
aUeyed that his Eighth Amendment rights were violated when he 
w’as housed in a dormitory contaminated with asbeetoe. Charac­
terizing the requirement to be housed in an area not conuminated 
with asbestos as s serious medical need, the court of appeals applied 
•he "deliberate indifference" standard to the plaintiff’s Eighth 
Amendment claim, and reversed the district court’s order of dis- 
rriigiutl. See also Frans r. Dvgger, 90S F.2d SOI, S04 ^llth Cir. 
1990) .—deliberate indifference" test applies to disabled prisoner’s 
claim that he was denied special facilities he needed because of 
his handicap).

1
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that this inquiry "should be informed by objective factors 
to the maximum posaible extent.” Rhoden v. Chapman, 
452 U.S. 337, 346 fl981». quoting Rummel v. Estelle, 
445 U.S. 263. 274-275 11980). and Coker v. Georgia, 433 
U.S. 584, 592 < 1977) f plurality opinion).

Consistent with this emphasis on objective criteria, the 
Court in Rhodes examined the impact of conditions upon 
pri.soners. not the intent with which the conditions were 
imfjosed. in determining whether the condition.'; consti­
tuted cruel and unusual punishment.

These principles apply when the conditions of con­
finement compose the punishment at issue. Condi­
tions must not involve th.? wanton and unnecessary 
infliction of pain, nor may they be grossly dis­
proportionate to the severity of the crime warranting 
impri.sonment. In EMfe/le r. Gamble, [429 U.S. 97 
<1976»], we held that the denial of medical care i.s 
cruel and unusual because, in the worst case, it can 
re.'iult in physical torture, and, even in less serious 
cases, it can result in pain without any penological 
purpose. 429 U.S., at 103, 97 S.Ct.. at 290. In 
Hutto V. Finney. [437 U.S. 678 0978) ]. the condi­
tions of confinement in two Arkansas prisons consti­
tuted cruel and unu.sual punishment because they 
re.^ulted in unquestioned and serious deprivation of 
ba.sic human needs. Conditions other than those in 
Gamble and Hutto, alone or in combination, may 
fleprive inmates of the minimal civilized measure of 
life’s necessities. Such conditions could be cruel and 
unu.sual under the contemporary standard of decency 
that we recognized in Gamble, supra, at 103-104, 97 
S.Ct., at 290-291.

Rhoden, 452 U.S. at 347.

The references to “unquestioned and serious depriva­
tion of ba.sic human nt*eds’’ and to the "minimal civilized 
measure of life’s necessities” support the contention that 
the con.stitutionality of pri^m conditions is measured by



an objective standard. In addition, the Court’s citation to 
Estelle, and ite specific affirmation that conditions less 
extreme than physical torture can violate the Eighth 
Amendment, are inconsistent with the court of appeals’ 
focus on the state of mind of prison officials rather than 
the objective impact of the challenged conditions upon 

prisoners.
In Rhodes, this Court cited specific cases of lower 

federal courts finding that prison conditions violated the 

Eighth Amendment:
Courts certainly have a responsibility to scrutinize 
claims of cruel*and unusual confinement, and condi­
tions in a number of prisons, especially older ones, 
have justly been described as “deplorable” and “sor­
did.” WTien conditions of confinement amount to 
cruel and unusual punishment, “federal courts will 
discharge their duty to protect constitutional rights.”

Id. at 352 < citations and footnote omitted i.
In the footnote accompanying this paragraph of the 

Rhodes opinion, the Court cited four prison ^nditions 
cases: Ramos v. Lamm, 639 F.2d 559 <10th Cir. 1980K 
cert, denied, 450 U.S. 1041 (1981» : William.- v Edwards. 
547 F.2d 1206 <5th Cir. 19771 ; Gates v. Collier. .501 F.2d 
1291 (5th Cir. 1974); and Pugh v. Locke. 406 F.Supp. 
318 (M.D.Ala. 1976), aff'd as modified, 5.59 F.2d 283 
(5th Cir. 1977), rcr’rf in part on other grounds, 438 U.S. 
781 (1978) tper curiam K In all four of the ca.«»es cited, 
the lower courts relied on an analysis of the grarity of 
the challenged prison condition.^ not on the state of mind 

of prison officials.
Indeed, in Ramos, the Colorado legislature, as amicus 

curiae, argued that the State had made g^iod faith eflforts 
to remedy the constitutional violations. The Tenth Circuit 
considered such eflforta relevant to the scoi^e of the appro­
priate remedy, but not to whether an Eighth Amendment 
riolation existed. Ramos, 639 F.2d at 585-586.



Even more directly on point, in Gates, the Fifth Cir­
cuit considered the defendants’ argument that their good 
faith efforts after the filing of the lawsuit warranted 
setting aside the judgment The Gates court rejected that 
argument:

The past notoriety of the protracted inhumane con­
ditions and practices at Parchman reveals the neces­
sity for the ccntinuance of the injunctive order of 
the district court. It is significant that the improve­
ments made at Parchman were not undertaken until 
after the filing of this suit. Although good faith may 
be relevant in determining whether defendants have 
complied with the order of the court, it certainly is 
not a ground upon which to seek modification of that 
order.

Gates, 501 F.2d at 1321.="
Finally, an important reason for continuing to apply 

objective criteria to the determination c' whether prison 
conditions violate the Eighth Amendment is the ne«I for 
uniformity in application of the standard.® The deter­
mination of a prison official’s state of mind necessarily 
involves a more subjective and difficult fact-finding task 
for a trial court than an inquirj' into whether the condi­
tions of confinement deprive prisoners of the minimal

Similarly, in WUliama r. Edu^rda. the Fifth Circuit stated, 
as it had in Gatea, that *‘[t]he pn>hibition afrainst cruel and un­
usual punishment ‘is not limited to specific acta directed at selected 
individuals, but is equally pertinent to irenera] conditions of con­
finement that may pre%'ail at a prison.' " WUliama, 547 F.2d at 
1212, quoting Gatea, 501 F.2d at 1301.

" If state of mind were actually critical in injunctive challenges 
to continuing condition.^, then defendants could theoretically fore­
stall a finding of an Eighth Amendment violation simply by appoint­
ing a new prison official, without changing the conditions of con­
finement. Cf. F.R.Civ.P. 25(d) (providing that when a public 
offk-er is a party to an action in an official capacity and ceases to 
hold office, the action does not abate but the officer's successor is 
aut'>matically substituted as a party).
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civilized measure of life’s necessities. Moreover, if the 
finding of an Eighth Amendment violation is not based 
on objective criteria, there will be no unifonn constitu­
tional standard for the nation. Surely the minimal civ­
ilized measure of life’s necessities does not vary from 
jurisdiction to jurisdiction.

B. LefiaUtive Policies Challenged Under the Eighth 
Amendment Do Not Require an Inquiry into State 
of Mind

Rhodes illustrates that there is no state of mind 
requirement that governs all Eighth Amendment claims. 
This point is also evident in the fact that this Court has 
consistently evaluated Eighth Amendment challenges to 
statutory penalties without any inquiry into the legisla­
tive state of mind. For example, when this Court upheld 
the death penalty for persons who were sixteen or seven­
teen years old at the time of their crime, the Court relied 
on its determination that the record did not reflect objec­
tive evidence of a societal consensus against the death 
penalty for juveniles; the Court did not consider the 
legislative state of mind in imposing that penalty. See 
Stanford v. Kentucky, 109 S.Ct. 2969 (1989). Nor have 
Eighth Amendment challenges to statutory penalties less 
than death ever turned on legislative state of mind. See 
Salem r. Helm, 463 U.S. 277, 290-291 (19831 (holding 
that an Eighth Amendment challenge to a life sentence 
without the possibility of parole must be judged by ob­
jective criteria); and Ttop v. DvU.es, 356 U.S. 86 (1958i 
(plurality opinion> (invalidating punishment of dena­
tionalization on Eighth Amendment grounds without con­
sidering legislative state of mind).

Indeed, when the Court has specifically considered con­
ditions of confinement imposed as part of th? sentence, 
the Court has looked at the proportionality of the punish­
ment and not at the legislative .state of mind in imposing 
it. Weems V. United Stotes, 217 U.S. 349 (1910» (in­
validating under the Eighth Amendment a sentence to
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“cadena temporal,” a form of imprisonment that included 
hard labor while chained at the ankles and W'rists).

C. Continuing Conditions Violating the Eighth Amend­
ment Standard in Rhodes Necessarily Involve at
Least Deiiberate Indifference$

Rhodes V. Chapman and the cases involving legislatively- 
imposed punishments are consistent with this Court’s dis­
cussion of state of mind in Whitley. First, it should be 
remembered that Whitley dealt with a suit for damages 
challenging the actions of specific individuals during a 
one-time emergency situation." Indeed, the Court in 
Whitley states! that obduracy and wantonness character­
ize “the coudiirt prohibited by the Cruel and Unusual 
Punishments Clause.” Whitley, 475 U.S. at 319 (empha­
sis added >. Whitley does not address conditions of con­
finement that do not result from '|>€iific individual con­
duct. but rather from legislative enactments, a policy or 
custom of the governmental authority, or the collective 
neglect of state or local officials.

In addition, continuing prison conditions that violate 
the Eighth Amendment under Rhodes necessarily inv’olve 
at least deliberate indifference, and thus satisfy any rele­
vant state of mind requirement'under Whitley. When 
prisoners are subjected to continuing conditions that de­
prive them of the basic necessities of life such as adequate 
food, clothing, medical care, and .‘iheiter. prison officials 
have violated a duty to the prisoners imposed by the Con-

“A pri!?on officiar.<» state of mind may well be relevant if the 
i.Hsue i.s liability for damages resulting from the use force, but 
not if the issue is whether continuing conditions should be enjointfd.

For .similar rea.sons, publiV officials rhargrd A;th V '-iations of 
the Constitution enjoy quaiihed gotid faith immunity in damages 
but not in injunctive actions. Sre r. Strickland. 420 U.S.
.‘108, .314 n.6 H975). Here, the petitioner sought injunctive relief 
as well as damages, and it was parlii-ularly inappropriate to apply 
the "malicious and .sadistic” intent standard to the claims for 
injunctive relief.

J
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stitution, a duty that does not exist unth regard to the 
general public. See DeShaney v. Winnebago County DSS, 
109 S.Ct. 998, 1005-1006 (1989):

[W]hen the State takes a person into its custody 
and holds him there against his will, the Constitution 
imposes upon it a corresponding duty to assume some 
responsibility for his safety and general well-being. 
See Youngberg v. Romeo, [457 U.S. 307, 317 (1982)]
(“When a person is institutionalized—and wholly de- 
|)endent on the State[,] ... a duty to provide certain 
services and care does exist”). The rationale for this 
principle is simple enough: when the State by the 
affirmative exercise of its power so restrains an in­
dividual's liberty that it renders him unable to care 
for himself, and at the same time fails to provide 
for his basic human needs—e.g., food, clothing, shel­
ter, medical care, and reasonable safety—it trans­
gresses the substantive limits on state action set by 
the Eighth Amendment and the Due Process Clause. 
See Eatelle v. Gamble, [429 U.S. 97, 103-104 (197C> ]; 
Youngberg v. Romeo, supra, 457 U.S., at 315-31G, 
102 S.Ct., at 2457-2458. The affirmative duty to pro­
tect arises not from the State's knowledge of the 
individual’s predicament or from its expressions of 
intent to help b’m, but from the limitation which it 
has imposed on his freedom to act on his own behalf. 
See Estelle v. Gamble, 429 U.S., at 103, 97 S.Ct., at 
290 (“An inmate must rely on prison authorities to 
treat his medical needs; if the authorities fail to do 
.so, those needs will not be met”).

Accord, West v. Atkins, 108 S.Ct. 2250, 2258 (1988^.
The consequences of the failure to perform this affimria- 

tive duty are obvious and foreseeable, so that the existence 
of conti*>uir.g conditiuns of confinement that deprive pris­
oners of the minimal civilized measure of life’s necessities 
is by definition wanton and obdurate. Conscious indif­
ference to this affirmative duty is the textbook example 
of wanton behavior. See Howard v. Adkison, n.l5, supra.

i
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In Smith v. Wade, 461 U.S. 30 (1983), the Court 
considered the tort definition of the word “wanton” in 
the course of considering whether punitive damages could 
be awarded under § 1983. In that context, the Court 
quoted the definition of “wanton” from 30 American and 
English Encyclopedia of Law 2-U (2d. ed. 1905) ;

Wanton . . . has also been defined as the conscious 
failure by one charged with a duty to exercise due 
care and diligence to prevent an injury after the 
discovery of the peril, or under circumstances where 
he is charged with a knowledge of such peril, and 
being conscious of the inevitable or probable results 
of such failure.

461 U.S. at 39 n.8.

Even without reference to the pnson officials’ affirma­
tive duty toward prisoners, such conditions of confinement 
constitute deliberate indifference. C/. City of Cantm, 
Ohio V. Harris, 109 S.Ct. 1197, 1205 (1989i (footnote 
omitted):

But it may happen that in light of the duties as­
signed to specific officers or employees the need for 
more or different training is so obvious, and the in­
adequacy so likely to resuit in the violation of con­
stitutional rights, that the policjmakers of the city 
can reasonably be said to have been deliberately in­
different to the need.*‘

See also City of Canton at 1209 (O’Connor, J., con­
curring in part and dissenting in part):

[T]he “deliberate indifference” standard we adopt 
today [hasl required a showing of a pattern of vio-

While City of Cantu,. with the i.ssue of what constituted 
a municipal "policy or t. •om,” not the siihiUntive standard for 
constitutional liability, th- discussion oi the deliberate indifference 
standard seems et^ually i-pplicable to the meaninjf of deliberate 
indifference under the Eitrhth Amendment.
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lations from which a kind of “tacit authorization” 
by city policymakers can be inferred.

(Citations omitted)
In light of the affirmative duty that prison officials owe 

to prisoners, if prison conditions constitute such dispro­
portionate punishment as to violate the Eighth Amend­
ment, or deprive prisoners of the minimal civilized meas­
ure of life’s necessities, any state of mind requirement 
under the Eighth Amendment is necessarily satisfied. 
Accordingly, when a court analyzes an injunctive chal­
lenge to continuine prison conditions, a separate inquiry 
into state of mind is redundant.

The lower federal courts have routinely applied this 
Court’s decision in Estelle v. Gamble, 429 U.S. 97 (1976), 
that deliberate indifference to the serious medical needs 
of prisoners violates the Eighth Amendment, in a manner 
consistent with this analysis. When a case focuses on con­
tinuing conditions of medical care, rather than on the 
factual circumstances of an individual instance of alleged 
failure to treat, the federal courts ha\ 3 held that a pat­
tern of failures to make adeq uate provision for medical 
care, including obvious failures to provide adequate staff­
ing or equipment, demonstrates deliberate indifference 
justifying injunctive relief. See, e.g., Ramos v. Lamm, 
639 F.2d 559, 575 (10th Cir. 1980), cert, denied, 450 

U.S. 1041 (19811 ;
In class actions challenging the entire system of 
health care, deliberate indifference to inmates’ health 
needs may be shown by proving repeated examples 
of negligent acts which disclose a pattern of conduct 
by prison medical staff, or by proving there are such

’■^Graham v. Connor. 109 S.Ct. 1865, 1873 (1989), indicates that 
the languajre of the Eighth Amendment suggests an inquirj- into 
subjective state of mind. For the reasons given in Whitley, how­
ever, that state of mind, even in damage.s actions, in appropriate 
circumstances requires no more than deliberate indifference when 
continuing conditions of confinement are involved.
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systemic and gross deficiencies in staff.ng, facilities, 
equipment, or procedures that the inmate population 
is effectively denied access to adequate medical care.

(Citations omitted). See also Rogers v. Evans, 792 
F.2d 1052, 1058-59 (11th Cir. 1986); Wellman v. Faulk­
ner, 715 F.2d 269, 272 (7th Cir. 1983); Hoptowit v. 
Ray, 682 F.2d 1237, 1253 (9th Cir. 1982); Inmates of 
Allegheny Coimty Jail v. Pierce, 612 F.2d 754, 762 (3d 
Cir. 1979); and Todaro v. Ward, 565 F.2d 48, 52 (2d 
Cir. 1977).

As explained in the amicus curiae brief of the Ameri­
can Public Health Association, when prisoners are sub­
jected to continuing conditions that deprive them of the 
basic necessities of life such as adequate food, clothing, 
and shelter, such practices generally do not result from a 
malicious intent to inflict pain. Rather, such conditions 
typically result from unreasonable neglect and failure to 
remedy obvious conditions, the textbook examples of de­
liberate indifference. Imposing a requirement that prison 
officials’ state of mind be malicious and sadistic would be 
fundamentally inconsistent with this Court’s emphasis on 
objective and consistent application of Eighth Amendment 
standards, and would gravely compromise the imi)lementa- 
tion of prison officials’ duty to assure the minimum neces­
sities of life to prisoners.

D. Conclusion
If state of mind is relevant at all to prison condition 

cases under Rhodes, plaintiffs should not be required to 
prove anjlhing more than the “deliberate indifference” 
of prison officials. First, the “deliberate indifference” 
standard is consistent with the constitutional and policy 
analysis of Whitley. Second, the standard is consistent 
with the emphasis on objective criteria articulated in 
Rhodes. Third, it fairly reconciles the decisions in Whit­
ley and Rhodes because prison conditions that violate the 
Eighth Amendment standard of Rhodes necessarily in-
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volve at least “deliberate indifference/’ and thus satisfy 
any state of mind requirement imposed by Wlnflnj. Thus, 
a court considering an injunctive challenge to pHson cf»n- 
ditions need not separately analyze the defendants* state 

of mind.

III. THE GRANT OF SUMMARY JUDGMENT WAS 
ERROR

A. Under a Correct Legal Standard. Factual Disputes 
Precluded Summary Judgment

As noted above, the court of appeals acknowledged in 
Wilson that several circuits had found constitutional vio­
lations under the Eighth Amendment based on conditions 
of confinement similar to those alleged by the petitioner. 
App. 66. In addition, the court of appeals concefle<l that 
at least some of the cor. litions alleged by petitioner “sug­
gest the type of seriously inadequate and indec-ent .'Sur­
roundings necessary to establish an eighth amendment 
violation.” App. 68 (internal quotation marks and cita­
tion omitted •.

Had the court of appeals applie ' a c-orrect legal analy­
sis, it would have held that factual conflicts in the record 
prevented resolution of the case on summary judgment. 
The allegations of the petitioner’s affidavits, taken to­
gether. put in issue whether petitioner has been de­
prived of the “minimal civilized measure of life’s neces­
sities” with regJird to food, sanitation, and shelter under 

Rhodes.
Filth, foul wlors, unclean food, vermin infestation, a 

stifling lack of ventilation coupled with high temperatures 
in summer and frigid temperatures in winter, bunks wet 
with rain from malfunctioning windows, and psychotic 
prisoners and prisoner with open sore.s mi.xed into the 
population are all obviously inhumane conditions. W’hen 
such conditions occur on a continuing basis, failure to

=« See note 3, supra.

I
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remedy them is deliberate indifference in li^ht of the 
resi>ondenL‘i’ duties. It is certainly deliberate indifference 
in light of petitioner’s allegation that he specifically in­
formed the respondents of the conditions and that they 
did nothing to cure the conditions. Accordingly, even if 
petitioner were ;*etpiirefl to prove that respondents were 
deliberately indifferent, summarj' judgment again.st peti­
tioner was inappn>priale on this reo»rt!.

Thus, the court of apj>eal8’ error stemmed directly from 
its inappropriate application of the malice standard from 
Whitley:

Additionally, the Whitley standard of obfluracy and 
wantonness requires behavior marked by persi>;tent 
malicious cruelty. The record before us simply fails 
to assert facts suggesting such behavior.

App. 73.*’

^ It is true that the court of appeals al»j utated that the record 
at most sujrjrests ne«rli(rence on the part of the respondents. Fur 
the reasons jriven abiAe, however, it is apparent that p*ftitioner’s 
allejrationg of <^vious and continuing cunditions. coupled with the 
claim f»f notice and a lack of response, would, if proven, constitute 
deliberate indifference and not mere nejrliirence. This is particu­
larly iiue because the c»iurt of appeals conc*-ded that petitioner's 
affidavits suinrested the sort of indecent conditions necessary U> 
violate the Kighth Amendment

Petitioner thus l>elieves that the record clearly shows a factual 
conflict with regard t«. whether respondents acted with delilierate 
indifference. But even if this Court were not to decide whether 
deliberate indifference is sufficiently put at issue on this record, 
the court of appeals' dictum i- not contnJIing Since the lower 
cou't's erroneous choice of the “malicious and sadistic” standard 
may well have effected its entire view of the fai-ts. this Court may 
reverse and remand to the court of appeals for c«msideration of 
this issue under the proper standard. Cf. American Foreiijn Service 
Ass'n r Garfinkel. 109 .S.Ct 109:J. 1697 (19S9) returning re­
maining issue Ut lower court when lower cr>urt had previously 
analyzed issue “onlv in abbreviatevl fa.shion" so that this Court 
did not have !>eneftt of lower court'.s analy.sis to guide resolution 
of the merits.).



B. The I’etitioner's AffidaviUi Either ChalletiKe the 
Existence of the Claimed RemeiMal Efforts or Chal­
lenge the Claim that the Remedial Efforts H id Any 
Significant Impact open Conditions

The court of ai)f>ea1? aflRrmed the grant of 5ummar>' 
judgment against the petitioner on the ground that the 
affidavits filwi by the pt>titio»'er did not raise an issue of 
material fact as to the d, Cendant prison officials’ state of 
mind, because the petitioner’s affidavits did not specifi­
cally contradict the resixmdents’ claims of remedial efforts.

The j>etitioner’s own affidavit indicates that on July 8. 
19S0, he sent a letter to respcindents Richard Seiter and 
Carl Humphreys, that Seiter never replied; and that 
Humphreys responded only by referring the letter to Mr. 
Friend. HCF Unit Manager, and his .staff. In addition, 
petitioner alleged;

Mr. Frlielnd could not. and did not take any action 
to alleviate or correct the constitutional violations as 
complain^xi of, nor did any member of his staff. In 
fact, neither Mr. Fri ielnd or his staff has any power 
to correct the violations.

.\pp. 33. This affidavit was includetl in ji^^titioner’.-J mo­
tion for summar>* judgment, fikxl N<.vemN>r 10. 1980.

f.’iir reading of petitioners affidavits is that he 
chaiiengeti the e.xistence of the claiined remedial eff'.rts. or 
asstited that they faiie<l to ci»rrevt the chaliengefl et>ndi- 
tions. in the case of ventilation, for examnle. the i>eti- 
tioner did not deny that fans had b4vn instaiie<l. Rather, 
the claim is that vent'iation remain.^ completely inade 
quaie despite t.he fans. Petitioner claimed that the air in 
the dormitory is stagnant and foul from, toilets, urinals, 
and ctdosiomy bags, making it difficult to sleep at night. 
In summer, the temperature goes up to 9."» . and the 
firc' exits are locked at all times, and as a result <»f the
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heat some prisoners “{fallj out” 'faint'. See n.3. su- 
prnr'

On the issue of siinitation in fo<^i jiervices and the 
dormitory, the petitioner’s claims of filth. f(X)d prepared 
by unsupervisefl and disf*asefl pri>oner workers, offensive 
odors, and vermin infestation simply c*f»ntradict the n*- 
spondents’ claims of daily cleaning. If the f>etitioner’s 
allegations regarding .-ianitation are tnie. the respond­
ents’ claimed remedial efforts are obviously so ineffectual 
as to be meaningless.

Cleariy, for the trial court to have any useful infoi*ma- 
tion about the harm to prisoners it is critical to know 
what the facts are. If. for e.xample. the filth allege<l by 
petitioner, in combination with the other conditions, is so 
e.xtreme as to violate the ixlifulm standard, the degree of 
disregard of the affirmative duty toward pri.soners is far 
more serious than if the actual conditions do not deprive 
pri.<oners of the minimal civilized measure of life’s neces­
sities. The q’.;L.-lion of whether the conditions involve de­
liberate indifference or simply negligence cannot be sepa­
rated from the i.'sue of whether the conditions deprive 
pris4iners <»f the minim:al civilize<l measure of life’s nece.s- 
siiies. .Accordingly, whether one vi«-ws the i>etitioner’s 
affidavits ;.s direitly fli.-p’iting the e.xi-tence of the re- 
.spondents’ claimefl reme<lia' efforts, or as 'imply disput­
ing the results of tho>e efforts, it is apparent that peti­
tioner has allegefl that the unctmstitutional conditions 
have ct>ntinue<l unabated despite notification of the re- 
.sjiondent prison officials.-

^ The r»s|»i'ndents that any pri'iTeist had be^n <>v»?rci:me
by heat; iheir atTklavit.' d** r.<itf that ■‘one i>ri'«>ners with a?e- 
rel;»ted health problem.-* are housed in th«- d<Tmit--ry. Re-*p<-ndents 
d'd not specifically reply to the allegation that the heat caused 
priiu-ners with re-*pirator>- pr-4demj* t4. have difficulty breathing, 
of the allegation that. a result uf the condition!*, priiuiners
developetl heat rash.

H this ca.**e. alth>-ugh the petitii*ner rwjuested the appointment 
of c-'unsel m the inal court, the jietitioner was required to defend
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C. An Eighth Amendment Violation Cannot Be Cured 

by Ineffectual Remedial Efforta
The position of the court of appeals is that even if 

continuing conditions of cci.fiiienient deprive pris<*ners of 
the minimal civilized measure of life’s necessities.'’" a 
mere alIe,;ation of remetiial efforts prevents an inquiry' 
into the objwlive effect of the conditiims on prisoners, 
since such efforts ne^rate the possibility that prisiui offi­
cials acted with malice.

This }M»sition. if adopted by the Court, would effectively 
Insulate pris*>r. conditions from Eiphth Amendment re­
view. It is also fundamentally inconsistent with basic 
principles of federal jurisdiction. See United Stoten v, 
Or, f}ur, Stnte Medical Society. ;i43 U.S. 32«. 333 ;

"Wben defendants are shown to have settled into 
a continuing practice . . . courts will not assume that 
it has been abandoneti without clear proof ... It is

ajrainiit a motion for summary judfnnent without the assistance of 
tsrtjnsei. Ile«juinnK a plaintiff to pro\e that defendants acted ma­
liciously and sadistically under the emertrenty us« of force standard 
set forth in Whitley is particularly unfair when applied to a prisoner 
appearing pen «e who challenires continuing conditions of confip' - 
ment.

A prt> »t prisoner cannot reasonably be expected U> challenire 
directly the re*p«jndents‘ state <*f mind .Aside fn tn the f;ict that 
petitioner had no reason to expert that he would be recjuired to 
pro\"e a malicious and sadistic st.'ite of mind on the part of respond­
ents. it is unrealistic to exc"*' .hat. had petiti«»ner known of the 
re<iuireirent. he ■" .’i nave produced any evidence other than the 
evide»- V iie actually pniducetl. affidavits addressinjr the actual 
conditions and evidence that the respondents knew of the conditions 
and did not act.

»> See Wilsffn. App. 66.
Moreover, appellants' affidavits are more *• ’-cable, and 

obviously place the conditions surroon'*!.»jr confinement in 
issue. Several circuits have fo'T.u eighth amendment violations 
arisinK from condi’ii^ o similar to I’nose alleged b> the ap­
pellants.

i Citat: ’ » omitted).
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the duty of courts to bewaie of efforts to defeat 
injunctive relief by protesta'iori> of repe*ntance and 
reform, especially when abandonment seems time<l 
to anticipate suit, and there is probability of resump­
tion.

SVe alno City of M»Ktfvitt r. Aladdin n Castif, 455 U.S. 
283. 288-289 '1982» 'a defendant’s voluntary cessation 
of a challenged practice dr)es not deprive a federal court 
of its power to determine tlit legality of the practice i.

Obviously remedial efforts are relevant to the scope of 
the appropriate remedy or to possible mootness argu­
ments. But when remedial efforts are ineffectual, this 
Court should not apjdy a rule for F'ighth Amendment 
claims different frr»m the federal jurisdictional principles 
applicable to other constitutional claims. In a ca.-<e chal­
lenging continuing conditions of pi-i.<«»n c*onfinement, it is 
i)o.s.sible that remedial measures by the ilefendants may 
be so ineffectual that the resultimr conditions still deprive 
prisoners of the minimal measure of life’s necv.«isities. In 
such a case, just as the prison officials necessarily know 
of, and give tacit authori;^ation to. the original conditions 
uec Section II.C. xttpra*. they necessarily know of. and 
acquiesce in. the conditions that remain after their 
claimed remedial efforts. For that rea.son ,te,uiescence 
in conditions that continue, even af:. i icmeflial efforts, 
to be unacceptable under the .standard is deliber­
ately indifferent to ♦bv pn.soners’ right to be free from 
cruel and iinos-;*! punishment.

Failure to reverse the decision of the court of appeals 
would once again place pri.«oners outside of the protection 
of the Con.stitution. .''cc Wolff v. Mrfhnmfll, 418 I’.S. 
5-39. 555-556 < 1974 • :

Rut though his rights may be diminished by the 
needs and e.xigencies of the instiiutio.’.al environ­
ment, a prisoner is not v.holly stripped of constitu­
tional protections when he is impri.soned for crime. 
There is no iron curtain drawn betwct;n the Consti­
tution and the prisons of this c-ountry. •

i
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IV. THE COI RT OF APPEAI..^ ERRED IN DISMISS- 
IN(i CERTAIN OF PETITIONERS CLAIMS

The court of ap{>eals dismissed petitioner’:-, claims re 
irardin^i overcrowdin>r. exc-essive heat, and mixing of 
mentally ill prisonei> with others in the dormitory, hold­
ing that the.se allejfations difl not rise to the level of a 
constitutional violation. .App, This was rrtvir. be- 
cau.se ihe.se claims should have been cf)rMiieml as pan 
of the overall conditions chaP‘”'^cd in the dormitory, 
(’(mditions of confinement, ‘alone or in combination.” 
may deprive prlM<r-jis of the minimal civilized measure 
of life's ni:T:.-.ities. Rhmlt n, 452 U.S. at 347. Nfv aiso id. 
a! bd;i n.lO 'Brennan. .1., concurrii.i;• i“The Court tfwlay 
adopts the totality-of-the-circumslanc-es test”' 'citations 
»>mitte<l'. In Hutto •• Finiuij, 4.37 U.S. <>78 at <>88. this 

r.'.t^d “the interdependence of the conditions pro­
ducing: the 1 Eighth Amendment] violation.” Accordingly, 
the <’ourt in Huttn approved the action of the leaver cour* 
determining whether the Eighth Amendment had Uen vio­
lated by examining conditions “taken ua a whole.” Id. a*. 
<387.

For example, the claim that the dormitory is over­
crowded cannot b<' evaluated without consiuering the 
claims of filth, lack of ventilation, and mixing of physi­
cally ill pri.soners into the general population. Certainly 
the adfc^jUacy of the ventilation is directly related to the 
<letrree of emwding in the facility. The reasonablene.ss of 
vsing two f’ as to supply ventilatiim for a dormitory 
turns on the number of bodies in the dormitory. Mini 
maily adeijuate ventilation for 143 prisoners is differt-ni 
from the ventilation nece.ssary for the smaller numtM-r of 
I '-i.soners that could be accommodated were the dormi’ory 
not fb-uble-bunked. • .Similarly, the allegations of fi.th,

•" Ft>r example, American rorrwtional AH."MK.iali«in • AC’A - .‘stand­
ard 2-4131 i-e.iuires that m ultiple hf'usinjr area.-, provide air rin-ula- 
ti,,n t.f at least ten cubic feet of <,ut.-*ide <ir recirculat»-d air per 
minute per occupant. While the petitioner does nut arirue that the
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vermin infestation, and build-up of urine around the 
toilets and urinals may well be related to the greater 
nr. .-sure on the sanitation of the facility resulting from 
the increase in population. Petitioner also alleged that 
pri.soners rectnering from surgery, including prisoners 
with open sores, were put into the donnitories as a result 
«if a .-ihortane of space in the inf^. mary. Again, this alle­
gation suggests an interrelation between overcrowding 
and the other claims of the petitioner.

In addition, the petitioner allegerl that respondents 
V ere planning further increases in population, and the 
installation of cuticle divisions in the dormitory, steps 
lha* would exacerbate the lack of ade<iuale ventilation. 
Aj)j). 3r>. Theiie changes, if they f)ccurred. wor.ld al.«;o be 
relevant in iudi^=’ ^, lin of the re.-ulting
c. n'iit.on.-*.

Similarly, the claims of e.\ce.«.«ive heat cannot be viewed 
in isolation from the other claims rai.^ed by the i>etitioner. 
The degree of jK/tential harm from air that is 9.n Fahren­
heit depends on the relati\e humidity of the air. the 
I»resence or absence of ventilation, the general health of 
the persons exiK).sed to this condition, and the duration of 
e.xpo.sure. In this cai^e. the j>etitioner allegefl that the air 
was damp because of nonfunctioning windows.^' In addi-

ACA Standard e.Htabli«het« a constitutional re«niin>m«*nt. it demon­
strates that the ade<juacy of ventilation cannot he consid -rwl apart 
from the numl>er of occupants rtsjuired to share the dormitory. 
Cf. Rhodes 4.52 U S. at .148 n.l.t.

VtTiile the overcrowding mijrht not he unconstitutional in iUself, 
liecause the effect of overcrowd'np cannot l>e sep.-’.raUd from the 
overall conditions of the unit, the trial court on remaii.l should not 
arbitrarily exclude evidence of the impact . f overcro-v V:.- ,,n the
overall cond:tion.s in the dormitory 
418. 427-428 (3d Tfr. :9yu>.

“lorry r. Owens, 907 F.2d

The affidavits in support of petitioner alleged that wet towel.s 
and face cloths hunir in the dormitoiy took at lea.st eijrht to ten 
hours to dry <^App. 18. 20), also suKi?*?sting high rc’.aUve humidity.



tion, the respondents conceded that some prisoners have 
age-related physical health problems. In view of the fact 
that petitioner sj>ecifically alleged that, as a result of the 
heat, some prisoners ‘'(fall) out;” that prisoners with 
respiratoiy problems have trouble breathing; and that 
prisoners develop heat rash, it was error to dismiss the 
claim of e.xcessivc heat.

It was also error to dismiss the claim of mixing psy­
chotic and general po[)ulation prisoners in the dormitory. 
Petitioner allegefi that this lack of classification caused 
stress because other prisoners could not predict the be­
havior of the mentally ill prisoners. App. 11. The lower 
court di.smissed this claim on the ground that petitioner 
had act crtabli^hcd that he was in reasonable fear of 
attack, citing Shrader v. White, 761 F.2d 975 i4th Cir. 
19851. The court below held that “the absence of allega­
tions of prior physical violence involving any inmate sup- 
Ijorting (f)etitioner’sl claims leads us to conclude that 
jhis] fear is not reasonable.” App. 69. While that com­
ment might be i>ersuasive if petitioner had simply cited a 
generaliTefl concern about lack of i>ersonal safety, it ig­
nores |>etitioner’s specific claim about the mixing of p.sy- 
chotic pri.^Hmers with general i>opulation prisoners. A 
fear of p.sychotic prisoners is not an unreasonable fear, 
and the claim should not have been di.smisscd without an 
evidentiarv' inquirj' into whether psychotic, dangerous 
prisfmers were actually mixe<l into the general population 
as a result of overcrowding, ^creating an unreasonably 
dangerous situation.'”

^ The consequences of mixinK mentally deranjred inmates with 
th*> mentally healthy arc not linnte<i t.» th»> dar>>fer of phy.sical a.s- 
sault. One court cited the .in.eil of feces and accumuluted filth, 
intense noise fnim .screaminp, the .setting of fires, and the .nipht 
and **ound of self-mutiliatior. and other “seeminKly demented activ­
ity.” Langlfu r. Coughlin. 71.^ F P'lpp. '»2C, i>4ii-44 (S.n..N'.Y. 
ItfSy.; r.rrord, Pt Mallory r. Cu'ifn. 80S F Cd 441. 444-45 (7th Cir.

Sometimes the mentally lil inmates are endangered by beinjr 
mixed witH *he yereral p P'dation. Sfr, e.g.. Corten-Quinonca r.



Accordingly, the court of appeals erred in examining 
petitioner’s claims in isolation, rather than evaluating 
the totality of conditions, including possible interactions 
among the various conditions.

Jimenez-Settleship. 84‘> F.2d 556, .559-560 (Ist Cir. 198S'. After 
full evidentiary pr^.ntations, several courts have concluded that the 
Constitution requires separation of the mentally ill from the gen­
eral population in prisons and jails. See Tillery r. Owens, 719 
F.Supp. 1256, 1S03 (W Pa. 19S9., o/fd, 907 F.2d 118 (3d Cir. 
1990) (after trial); Inmates of Oecoquan r. Ban-j. 717 F.Supp. 
854, 868 (D.D.C. 1989) 'after trial; inmates with mental health 
problems barred from administrative puniti.e .sejrrer'.iti'-n area); 
Albro V. County of Onondaga. S.Y., 627 F.Supp. 1280, 1286 'N.D. 
N.Y 1986) (after hearing on preliminary injrnction motion), 
Heere. v. Gragg. 650 F.Supp. 1297, 1304-05 (D.Kan. 1986) (sum­
mary judgment after a series henrings and court inspections); 
see also Jonen v. D<amond. 59t F.2d 997, 1016 (5th Cir. 1979) 
(jails should separate pretri.*! detainees from violent, disturbed, 
and contagiously ill individuals as much as possible).

Tlie record does not reveal whether the "stress” caused to other 
pri.s«>ners by the mingling of psychotics in dorr;itones reaches the 
levels Je.scril>ed in cases like Langley. str>ra. But certainly a clnin; 
of this nature should not have been dismi.ssed based only on a 
pro se litigant’s failure t<* apell it out in sufficient detail.



CONCLUSION

For the :.uove ’•ea-ons. petitioner urges this Court to 
reverse »hc flevision of the court of apj^als affirming the 
grant of .«ummai*>’ judgment to the respondents, and to 
rem.and to the district court for trial.

Respectfully submitted.
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