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REPLY BRIEF OF PETITIONER

L INTRODUCTION

In this case, the lower court held that petitioners 
Eighth Amendment challenge to the conditions of his 
confinement must fail because he did not demonstrate 
that the conditions were imposed with “persistent mali­
cious cruelty.” In so holding, the lower court purported 
to apply this Court’s decision in Whitley c. Albers, 475 
U.S. 312 <19861. However, the low’er court misapplied 
Whitley, since that case made clear that the “malicious 
and sadistic” intent standard applies only to the use of 
force by prison officials in an attempt to maintain or 
restore order. Because continuing conditions of confine­
ment. unlike the use of force, do not implicate security 
concerns, require .“^plit-second decision-making, or involve 
the special expertise of prison officials, the rationales 
underlying the “malicious and sadistic” use of force 
standard do not apply in the conditions context.

Rather, this Court held in Rhodes r. Chapman, 452 
U..*^. 337 < 1981 >, that courts m.ust apply objective criteria 
in determining whether conditions of confinement violate 
the Eighth Amendment. These objective criteria include 
whether priiw)ners have been deprived of the basic neces­
sities of life. .<uch as adequate food, clothing, medical 
care, and shelter. More fundamentally, the Eighth 
Amemlment jurisprudence of this Court demonstrates 
that when a challenge is mounted to a puni.shment im­
posed by policy, custom, or pattern of nonfeasance, the 
state of mind of the officials impaling the punishment is 
irrelevant to the exi.«5tence of a constitutional violation.

In the alternative, if official state of mind is at all 
relevant in conditions cases, a prisoner need show no more 
than “deliberate indifference" on the part of prison offi­
cials to establish an Eighth Amendment violation. This 
is the standard applied by this Court to challenges to 
prison health care ir Eatelle r. Gamble, 429 U.S. 97 
< 1976 >. and explicitly reaffirmed in Whitley. The diffi-
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culty of drawing a principled distinction between health 
cases and conditions cases demonstrates that the same 
“deliberate indifference’’ test should be applied to both.’

n. THIS COURT SHOULD NOT ADOPT A “PERSIST­
ENT MAUCIOUS CRUELTY" STANDARD FOR 
CONTINUING CONDITIONS OF CONFINEMENT
A. This Coart Shoald Not Create a New. Interaicdiate 

Elcfath AMeadncnt Standard for Conditions Cases
Respondents concede in their brief that the Eighth 

Amendment standard for continuing conditions of con­
finement is not the “malicious and sadistic’’ test that 
this Court applied in Whitley v. Albers, 475 U.S. 312 
(19861, In judging whether the use of force to quell a 
prison riot violated the Eighth Amendment. See Re­
spondents’ Brief at p. 27: “A more reasonable interpre­
tation of the lower court’s decision evidences careful ad­
herence to the Whitley ‘wantonness and obduracy’ stan­
dard, requiring something less than ‘malicious and sadis­
tic’- and more than negligent conduct.’’ Thus, respon­
dents suggest, there are at least three possible Eighth 
Amendment .standards included within the scoi)e of the 
general “obdurate and wanton’’ test drawn from Whitley 
and applicable to challenges to the actions of prison staff: 
the “malicious and sadi.stic” standanl, drawn directly 
from Whitley and applicable to official use of force; the 
“deliberate indifference” standard, drawn from Ketelle v. 
Gamble, 429 U.S. 97 «1976i. and applicable to medical

‘ The objective test and the “deliijerate indifference" standard 
will In practice lead to the same result, since the persistence over 
time of obvious condition.*! that deprive prisoners of the basic 
necessities of life demim.strates delilierute indifference on the part 
of the responsible pri.son offlcia'.s.

* This conceasion is. of course, virtually compelled by the Court’s 
reaffirmation in Whitley of the Eetrllr r. Ga»Me. 421* U.S. 97 
(1976), "deliberate indifference" standard for judfrirur pri.soners' 
Eifrhth .Amendment challentres to deprivations of medical care. The 
reasons the Court jrave in Whitley for applying; a less exactinir 
standard to medical care claims also apply to continuinR conditions 
of confinement claims. See Petitioner’s Brief at pp. 12-13.



care; and a third, “modified Whitley v. Albers test,” 
applicable to the conditions in this case. See Respond­
ents’ Brief at 34. This modified Whitley standard, ac­
cording to respondents, requires malice, but not sadism. 
See Respondents’ Brief ai 27. 29.*

This Court should reject the creation of yet another 
Eighth Amendment standard applicable to prison litiga­
tion. This new standard requiring “malice” but not 
“sadism” is entirely respondents’ invention. Respondents 
provide no convincing rationale for adding further com­
plexities to Eighth Amendment analysis, and there are 
good reasons not to do so. WTiile there are some limited 
areas of controversy over the precise scope of the 'Whitley 
riot standard,* the general distinction tetween cases in­
volving the use of force and those challenging prison 
medical care is well-defined. In contrast, the distinction 
between medical care cases, where respondents concede 
that Estelle's deliberate indifference standard applies, 
and conditions of confinement cases, where respondents 
would apply a malice standard, is frequently obscure.

In this case, for example, petitioner alleged that psy­
chotic prisoners and prisoners with open sores w’ere 
placed in the dormitory’. In addition, petitioner claimed 
that the dining hall was filthy and that the food is pre­
pared by unsuper\ised. sometimes disea.sed prisoners. 
Heat is so excessive and ventilation so inadequate that, 
petitioner alleged, prisoners sometimes faint. Petitioner’s

* The respondents' claim that the lower court was attemptinR to 
bifurcate the “malicious and sadistic’’ standard is hard to square 
with the lower court’s opinion, which ttave no indication that the 
court believed it was articulating a test different from the Whitleif 
riot standard. See. e g., Wilsf/n at App. 71:

[Alt least in this circuit, the Whitley standard is n<it con­
fined to the facts of that case; that is. to suits alieKinR use of 
excessive force in an effort to restore prison order.

See alun W'ilaon at App. 73:
Additionally, the Whitley standard of obduracy and wanton- 

nesa requires behavior marked by persistent malicious cruelty.

* See Petitioner’s Brief at 13-14. n 10.

d
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Brief at 4-5, n.3. These claims, although fairly charac­
terized as conditions of confinement claims, involve threats 
of harm to the petitioner’s health that are no different 
in kind from those that may result from deliberate in- 
difterence to medical needs. Certainly the concept of at­
tending to prisoners’ serious medical needs is not 
stretched by requiring that prisoners be protected from 
an unreasonable risk of contracting contagious or food- 
borne diseases, or that prisoners’ health be protected from 
other unreasonable risks arising from their conditions of 
confinement. Claims of this type are common in Eighth 
Amendment jurisprudence, and to require a court to sort 
petitioner’s claims into medical care and other conditions, 
and to apply different constitutional standards to these 
ambiguous and overlapping categories, is an invitation 
to unnecessary litigation and inconsistent results.®

B. Conditions of Confinement, Like Deprivations of 
Medical Care and Failures to Protect Prisoners, 
Can Cause Prisoners Pain, Injury, or Death

The respondents’ justification for the proposed dis­
tinction between medical or failure to protect claims and 
other conditions of confinement claims is that the former

® For example, a number of the lower court cases cited by the 
parties involve issues that could fairiy be characterized as either 
medical care or conditions. See LaFaut v. Smith. 834 F.2d 389, 
391-392 (4th Cir. 1987) (holdingr that a handicapped prisoner’s 
challenge to a deprivation of special toilet facilities could be char- 
acteiized as either a medical care or conditions of confinement 
case) : frans f. Duffger. 908 F.2d 801, 804 (11th Cir. 1990) 
(applying “deliberate indifference to serious medical needs” stand­
ard to case with facts similar to those in LaFaut); and Powell 
V. Lennon. 914 F.2d 1459, 1463 (11th Cir. 1990) (characterizing 
the requirement to be housed in an area not contaminated with 
asbestos as a “serious medical need”). See also Clemmons v. Bo­
hannon. 918 F.2d 868,------n.7 (10th Cir. 1990) (court of appeals
reverses summary judgment for prison officials on prisoner’s claim 
that exposure to second-hand cigarette smoke violates Eighth 
Amendment applying "deliberate indifference’’ test and stating 
that “the Constitution does not require waiting until the prisoner 
actually develops a serious medical condition—be it lung cancer or 
another disease—before affording relief from exposure to a known 
carcinogen’’).



involve “a physical injury with concomitant pain.” Re­
spondents’ Brief at 29. Injunctive relief, however, 
whether involving a failure to protect, a deprivation of 
medical car?, or other conditions of confinement, seeks 
to prevent the continued deprivation of the minimal civil­
ized measure of life’s necessities. See Rhodes v. Chapman, 
452 U.S. 337 (1981). Unhealthy or dangerous condi­
tions of confinement—such as lack of fire safety, con­
taminated food, or structurally unsound buildings—are 
as capable of causing “physical injury with concomitant 
pain” as are deprivations of medical care and failure to 
protect from assault.® The difference between a physical 
injury or illness that has already occurred and one that 
the litigant seeks to prevent goes only to the form of the 
appropriate remedy and not to the standard applied in 
determining the existence of a constitutional violation. 
Indeed, the purpose of injunctive relief is to prevent ir­
reparable harm, including physical injury. A court need 
not wait until the potential harm is realized to address 
such conditions. See, e.g., Tillery v. Owens, 907 F.2d 418, 
428 (3d Cir. 1990):

We find nothing in the Supreme Court’s relevant 
jurisprudence that suggests that conditions as de­
plorable as those at SCIP may not be held to fall 
below constitutional standards merely because there 
has not yet been an epidemic of typhoid fever, an out­
break of AIDS, a deadly fire, or a prison riot.

The standard for general conditions of confinement is 
the same standard used to evaluate systemic challenges 
to prison medical care. See, e.g., Todaro v. Ward, 565 
F.2d 48, 51 (2d Cir. 1977) (where systemic medical care 
deficiencies subjected prisoners to grave and unnecessary

"Respondents assert that “[t]he state of mind requirement is an 
essential component of any meaningful test for conditions that do 
not involve a threat to bodily integrity, pain, injury, or loss of 
life.” Respondents’ Brief at 16. (Emphasis added). Conditions of 
confinement, for the reasons argued in text, can cause a range of 
harm that ihcludes the threats listed by respondents, so respon­
dents’ position concedes petitioner’s point.

J
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ri«ks. the trial court need not wait until an epileptic 
choked to death on her tongue to grant injunctive relief'.

C. The Standard Rcaiwadenta Advocate for Conditions 
of Confinement Is Higher Than the WhUley Stan­
dard for Prison Riots

As noted above, the resfjondents’ contention that the 
lower court appropriately applied a third sundard for 
continuing conditions of confinement concedes that the 

hitley riot standard should not be applied to such con­
ditions. This concession by respondents, however, is in­
consistent with the fact that the new standard they ad­
vocate is in one significant respect e\-en higher than the 
prison riot standard articulatetl in Whifley.

The respondents defend the lower court’s reference to 
persiMent malicious cruelty. See Respondents’ Brief at 
30; “First, the condition had to h« ‘persLatent’, reason­
ably meaning something mof> than an isolated act or 
omission. It is reasonable to require more than an iso­
lated act or omission to impose liability in a conditions 
case.” (Footnote omitted •. TTiis is a higher standard even 
than the Whitley riot .standard, since under this test no 
single act, regardless of intent or resulting harm, could 
\iolate the Eighth Amendment, Thus, prison officials who 
intentionally served prisoners conuminated food on a 
single occasion could not be held liable regardless of the 
resulting illness, pain, or even faulity. while officials who 
used force “maliciously and sadistically” to quell a riot 
co^d be held liable. Such a result would be illogical. The 
heightened standard of Whitley was crafted U) shield 
pr-on officials from second-guessing when they had to 
balance comj)elling penological justifications against pris­
oners safety. By contrast, there is no uenological justifi­
cation for denying heat, depriving pri.-ioners of ventila­
tion, serving contaminated food, or tolerating insect in­
festation or the other conditions allege<l by the present 
petitioner.' Thus there is no jurisprudential rationale for

' See n.15, infra.



imposing a more demanding standard on su<"h conditinn.-» 
claims than this Court imposed in the context of prison 
disturbances.

D. State c»r Mind Is Irrelevant to Eightli Amendment 
Analysis of Puniaiiments Imposed by Official Policy

Petitioner also notes that respondents defend this new 
third standard in part based on a contention that the 
Eighth Amendment cannot be violated unleaa the defen­
dants act with a culpable state of mind. See Section I.A.3 
c»f Respondents* Brief. This assertion does not res|»ml 
to peUtioner’s demonstration that punishments imjjosed 
as part of an official policy have never l^n analyzed in 
terms of the official.*’ state of mind. See Petitioner’s 
Brief at 24-25.* Moreciver. the respondents’ argument 
ignoresi the history, of the Eighth Amendment. In fact, 
the u.*e of the word “cru**!” in the Eij^ih .Amendment 
d*^ not imply a suie of mind analysis. See Granucci, 
*‘.Vor Crut! nnd Unusual Punishments Inflicted:'' The 
Original \fefining. 57 Calif. L. Rev. 839. 860 ' 1969»;

In the .seventeenth centurx-. the word “cruel” had 
a less onerous meaning than it has today. In normal 
usage it .dimply meant severe or hard.'The O.xford 
English Dictionary quotes as representative Jonathan 
Swift, who wrote in 1710, “I have got a cruel cold, 
and staid within all this day.” Sir William Black-

• In mpondenU' brief at p.l5. n.l4. they contend that petitioner 
did nut indude amonc the questions presented for reM«r» the ariru- 
ment that no separate sute of mind aLnalysis ia neceaaary in cun- 
tinuinff ctmditions of confinement cases under the Eiyhlh Amend­
ment. However, the first question presented in the petition is 
“Iw.ihether the Siath Circuit erred in failing to follow the hold­
ings of the Fourth. Fifth, and District of Columbia Circuits that 
the malicious and sadistic intent requirements of H’iiUleg r. .Albert. 
475 U S. 312 I 1WI6 do not apply to Eighth Amendment challenges 
to cunUnuing cooditioos of CMifinement that do not involve the use 
of force '■ Arguing that the ‘‘malicious and sadistic intent" stan­
dard fn»m Whitley d<ies n<»t apply to continuing conditions of ron- 
fnement fairly includes a contention that no state of mind require- 
ment applies. See S.Ct. Rule 14.1 fa»: "The statement of any ques­
tion presented will be deemed to eonpru^e every aubaidiary questum 
fairly ioctuded therein "
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Slone, diacussin^? the problein of “puniahmenta of un- 
reaiMjnabie severity,” uses the word “cruel” as a 
synonym for severe or excessive.

'Footnotes omitted». Indeed, as noted by the United 
States Brief for the United Suies as Amicus Curiae, 
p. 16. n.l2», in Grrgg r. Georgia, 428 U.S. 153, 173 
'1976', when this Court first referred to the “unneces* 
sary and wanton infliction of pain,” the Court was con­
sidering whether the prmshment was excessive, not the 
."tate of mind with which the punishment was imposed.*

•In GrfQ9 r. Gnrrgxa. 4W f S. 158 ms . thu Court nuthon- 
Utivnly rcjertrd th* arrumrat Rcapi ndcnta’ Bn*f at !<; that 
the Elrflilt Amendment is reU-ant onljr to claima u.rture and 
aadiattc punishment;

But the Court has not confined the prohibtUon embodied in 
the Eianth Amendment to **barbnjt>us“ fruit hod i that were 
sonerally outlawed in the ISth century Intimd, the Amend- 
m«it has been interpreted in a Anuble and drnamte manner. 
The Court early renwmsad that “a principle to be ritaJ must 
be capable of wider application than the miacbief which gave 
It birth." Thtta the Oaoae forbidding "cruel aac unusual" 
punishments “is not fastened to the obsolete but msy sctjmro 
meaning aa public opinion becomes enlightened by a humane 
justice.'*

In ireews [r. VnUed State,, 217 U S 849 1910 the Court 
aodreaaed the constitutionaltty of the Philippine punishment 
of radena teynporai for the crime of falsifying sn oAcisI d^cu- 

That punishment included imprisonment for at least 12 
years and one day. in chains, at hard and painful labor; the 
loss of many basic civil righU; and subjection to Ufetime sur- 
i-eillance. Altho igh the Court ackmiwledged the pnesibiliti 
that "the cruelty of pain” may be present in the challenged 
puniahment, 217 U S., at 866. 80 S Ct. at S49, it did not rely 
on that factor, for it rejected the propnaition that the Eighth 
Ameodraent raecbes only pumshmmts that are "inhuman and 
barbarous, torture sod the like.” Id, at ,86i», SO S.Ct., at 549 
Rather the Court focused on the lack of propr^rtion between 
the crime and the offense.

It IS clear from the foregoing imecedents that the Eighth 
Amendment has not been regarded as s static concept As Mr 
Chief Justice Warren said, in an oft-quoted phrase, "[t be 
Amendment must draw iu meaning from the evolving staa-
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Accordingly, petitiorer urges that this Court refuse to 

apply either the WhiU y “malicious and sadistic” test or 
the lower c^’”t*s “pers ‘ient malicious cruelty*’ standard 
to continuing conditiom^ Petitioner has pointed out that 
the court below is alone in applying tlie Whitley “mali­
cious and sadistic” inU' t standard to involving
conditions of oonfinemen Petitioner’s Brief at 15-20. 
nn. 13-20. Respondents’ only answer is that the casesi 
cited by petitioner are “not conditions cases.” Respon­
dents* Brief at 33-34, nn. 25. 26.

Respondents do not define “conditions cases” or ex- 
fdain why a case in which the issue is the conditions un­
der which prisoners are anfined is not a “conditions 
case.” See, e.g., Powell v. L mm, 914 F.2d 1459 <llth 
Cir. 1990 > < exposure to asbe tos»; Evans v. Dugger, 90h 
F.2d feOl. 602-h03 «llth Cir 1990* • disabled prisoner s 
lack of access to toilets, showers, dining area, laundrv*. 
and law library* : Cortes-Quim mes v. Jimenez-Settleship. 
ft42 F.2d 556, 559-560 * 1st Ci.". 19bb*, cert, oenied, 109

dsnb of 6ttmtey that mark the pnjfreu of a maturing **
Thus, an anaenainant of contrw porar>- value* conceming the 
infliction of a chaUenged lanctior is relevaot to the applicatioa 
of the Eighth Amendment . . . 'T;hi« asaeenroent does not 
can for a subjective judgment. It requires, rather, that we 
k«k to objective indicia that refle t the public attitude toward 
a given sanction.

But our cases also makes dear that public perceptions of 
standards of decency with respect t- criminal sanctions are not 
condosive. A penalty also must ac t>rd with “the dignity of 
man.'* which ui the “basic coocei t underlying the Eighth 
Amendment.'' This means, st leasL that the punishment not 
be “exceestve.** When a form of p*!nishment in the abstract 
(in this case, whether capital punishn ent may ever be imprwed 
as s sanction for murder,) rather th-tn in the pwrticalar the 
propriety of death as a penalty to be applied to a speciflc 
defendant for a speciflc crimes is .nder consideration, the 
inquiry into “excesaiveneas“ has two a pects. First, the punish- 
mat must not involve the unnecesaa-y and wanton inflktkm 
of pain. Second, the puni.diinent must not be groesb out ad 
poportion to the severity of the crime 

at 171-173. (Citations omitted).



S.Cu 68 <1988» (severe overcrowding; failure to segT'e- 
gate mentally ill prisoners: gang warfare.; Mtrrgan r. 
£>u«ricf of Columbia, 824 F.2d 1049. 1052 < D.C. Cir. 
1987» 1 severe overcrowding >.

Respondents* point seems to be that some of these 
cases involve a prisoner's allegation that officials failed 
to protect him from assault by other prisoners. This 
point i..< non responsive to petitioner's argumenL Al­
though the plaintiffs in both M(rrgan and Corfcs-i^ainoiie* 
sou^l danuiges for violent injuries, the gravamen of 
their complaints was continuing conditions of confine­
ment, of which the assaults and resulting injuries were 
the predictable consequences. These cases’ application of 
a deliberate indifference sUndard therefore supports pe- 
litioners position directly. See eepeeiaily Morgan, S24 
F.2d at 1057-58 (citing continuing nature of jail crowd­
ing in rejecting Whitley standard -. Respondents have no 
more support for the application of a “malicious and sad­
istic” standard to continuing conditions of confinement 
than for the “persistent malicious cruelty” standard. '

Three of the caac» cited by mpondente inwove u«e of force 
b> priMMi oflkisle to nuunUun or ratore order, and are thus clearly 
distinauiiihable from caa«a where continuinf conditiona of coafine- 
raent are at issue Set CortteUi r. CoughUn, S42 F 2d 23. 26 2d 
Cir. 19S8' (correctio*;*! oflicer's use of force ajrainst individual 
prisoner; summary judfment asain^t prisoner re\er»ed ; Hollo­
way r. Lockhart. 813 F.2d 874. 879 f8th Cir 1987 > rrfflcers’ use 
of tear Ras to end occupation of a dayroom by prisoners; sum­
mary judirment against prisoner re%ersed ; Ort r WAifr. 813 F 2d 
318. 325 (lltb Cir. 1987» (officer’s temporary denial of drinking 
water U> prisoner wrho refuses to work; court characterises officer's 
actions as ‘^necessary coercive measures undertaken to f>bUin c».m- 
pliance with a reasonable prison rule " > Givena r Jomee. 900 
F.2d 1229 '8th Cir 1990 . cited by respondents, supports peti- 
ti'Mer's contention that the '^malicious and sadistic" test u not 
property applied in cases challenging conditions of conflnement 
In that case, the court of appeals applied *J»e 'deliberate indif­
ference*' tcet in rejecting a prisoner's claim that his Eighth Amerd- 
menl rights were violated when he was subjected to noise and fumes 
from rmrjdriing in the prison causing him migraine beedachca. 
Id. at 12S4



III. STATE OF MIND IS RELEVANT TO EIGHTH 
AMENDMENT ANALY SIS OF ONE TIME EVENTS. 
BUT NOT OF CONTINL ING CONDITIONS

There is a distinction between one-time events, such as 
suppression of the riot at issue in Whitley, and continu> 
ing conditions of the type at issue in this case.” Con­
trary to respondents' assertion, however, the distincti(Hi 
is not that continuing ct>nditions cannot violate the 
Eighth Amendment unless they are imposed as a result 
of persistent maliciou.« cruelty, whereas one-time events 
require malice and sadism.'*

Rather, the distinction that ha.s been cf>nsistently ap­
plied by this Court is that state of mind is relevant in 
judging one-time events challenged under the Eighth 
Amendment, but is not relevant in the analysis of pun­
ishments or conditions imposed as a result of official pol­
icy, custom, or pattern of nonfeasance.'* See Petitioner’s 
Brief at 24-30.

•> Petitioner * cont^Uon on Uu# point in in n«' w*y inconniiitent 
with the prj«itK« taken by the petitioner in MeCartkp r. BronMon, 
el al.. So. 90-5635. eerf. (irmmted. Ill S.Ct. ------  i 12 10 90.

** Although the diatinction may often appear to be a distinction 
between damairea casee and injunctive actions, it is alway.« ao. 
AU injunctive actions invohe continuina practices, and many dam- 
aire* actions challenire one-time or short-term events S<»me damages 
actions, however, involve harm caused by continuinir condiiiona. 
.S>€ the diacuaaion of Morgan r. Dutnct of Columbia. 824 F.2d 1049 
• D C Cir 1967 , and Corfes-^vtiirmes r. Jimmrz-.\ettUi,hip. 842 
F.2d 556 (1st Cir 1988 .. cart, denied, 109 .S.Ct. 68 i 1988 . supra. 
P 10. Of course, there are also defenses available in damairth 
actHjns See Petitioner's Brief at 25. n.2.3. The defenses available 
in a damairee action, but not an injunctive action, include the 
defense that a pn»fessional was unable to folKiw profeasionaJ stan­
dards becauae of budiretarv cmstraints See Youngberg r. Romeo 
457 U S 307. 323 <1982)

** Reapondents daim that State of Louisiana ei r»l. Frane,A r 
Resm^ber, 329 U S 459 H 947 . demonstrates that all Eiirhth 
Amendment rhallcnffre re«juire an inquiry into state of mind Set 
Respondents’ Brief at 16-17 Amin. Frameis i.s cfinsistent with the 
distinction between cwie-time events and continuing conditions im-
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Petitioner agrees witJj respondents that the amicus 

United States* hypothetical case of a nonfunctioning 
boiler during a cold winter usefully demonstrates the cir­
cumstances in which analysis of state of mind is rele­
vant.**

If prison officials turned off the boiler with the intent 
of causing pain and suffering to the prisoners, then the 
deprivation of heat could constitute the imposition of 
pain without penological justification.'* Similarly, if pri­
son officials refused to supply heat in order to save 
money, '• with deliberate indifference to the resultant suf-

poMd as a rwult of policr. unofllcud cusum. or patiem of conduct. 
That caae involved » chaUenfe, under the due procees clause, to 
the iaauance nf a second death warrant after the initial attempt 
to electrocute the prisoner failed because cf s latent defect in the 
electrocution apparatus. The four-peraon pluralitjr emphasixed the 
accidental nature of the failed electrurutioo attemirt. Justice Frank­
furter, whose concurrence provided the fifth note for retusinir 
to And a constitutional violation. sUtad that “(tlhe fact that I 
reach this conclusion does not mean that a hypothetical situation, 
which aasomes a scries of abortive atSampU st eiectrocution or 
even a single. crueUy wiOful attempt, would not raise dilTerent 
quesUona.” 329 U S. at 471. Thus. Rettrtber i. coosistent with the 
contention that a custom or practice of utilizing a painful, unre­
liable method of execution would violate the Eighth Amendment.

Respondents concede in their brief at p 31. n 2.3. that a failure 
to suppb heat in the winter could amount to an Eighth Amendment 
violation.

Respondents do not suggest that there is a penologica] jusUflea- 
tii>n for deliberately failing to supply heat to prisoners. There may 
be cases in which continuing harsh conditions are imposed for 
penological reasons (scc. e g.. Bmaemo r. Cariaon. 854 F.2d 162 f7th 
Cir. 19681, cerf denied. 109 S Ct. 3193 (19^9 ' >. but that is not 
the case here

*• Respondents urge that their decisions regarding conditions are 
entitled to deference because these decisions spring from 'legitimate 
govemmantal economic interests attendant to the effective mansge- 
menf of a detention facility.” RaspondenU' Brief at 11-12. How- 
ever, federal courts have uniformK- held that a lack of funds or a 
desire to save money cannot justify unconstitutional prison condi­
tions. See Rozeekt r. Gomghau, 459 F.2d 6 < 1st Cir 1972 . In that 
case, prisoners st the Massachusetts Corrertkmal Institution Treats
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fering, sudi a practice could alao involve the imposition 
of pain without penological jusUfication.’^ On the other 
hand, if the boiler breaks, even through the negligence of 
prison officials, this e\ent by itself would not give rise 
to a constitutional violation.'* Whatever the cause of the

ment Center filed a complaint aUeginr that aroealy inadequate heat 
led to physical ills. The court of appeals re\emed the dismissal of 
the complaint and held that the defendants’ personal good faith 
was no defense against injunctive relief:

The result not the specific intent, is what matteni; the concern 
is with the "natural consequences” of action or inaction. M<fnro« 
r. /'ape. 1961. 366 U S. 167. 187. 81 S.Ct. 473, 5 I.Ed 2d 492 
Ptenon V. Raw. 1967. 386 U S. 547. 566. 87 S Ct 1213, 18 
L.Ed.2d 288. “Humane considerations and constitutional re­
quirements are not, in this day. to be measured or limited bv 
dollar considerations ” Jatksvn r. Bishop. 8 Cir., 1968 404 
F.2d 67:. 680 (Blackmun. J k

Id. at 8. See also Gat*s r Collier. 501 F.2d 1291. 1319-1320 i5th 
Cir. 1974). and cases cited therein. As this Court has recognized, 
"vindication of conceded constitutional rights cannot be made de­
pendent upcm enjr theory that it is ies.« expcn.<iive to deny [ them: 
than to afford them.” WaUon r Citp of Memphis. Tens.. 373 U S 
626. 537 <I963> fdesegregation of public parks).

'^Cf. EstelU r. Gamble. 429 U S. 97, 103-105 (1976) :
In leas serious cases, denial of medical care may resuK in 

pain and suffering which no one suggests would serve any 
penological purpose. The infliction of such unnecessary suffer­
ing is inconsistent with contemporary standards of decency as 
manifested in modem legislation codifying the common-law 
view that "it is but just that the public be required to care for 
the prisoner, who cannot by reason of the deprivation of his 
liberty, care for himsdr”

We therefore conclude that deliberate indifference to serious 
medical needs of prisoners constitutes the "unneces.sary ard 
wanton infliction of pain” prosenbed by the Eighth Amend­
ment. This is true whether the indifference is manifested by 
prison doctors in their response to the prisoner's needs, or by 
prison guards in intentionally dmying or delaying tccess to 
medical care or intentionally interfering with the treatment 
once prescribed.

' Citations and fexHnotea omitted

'• Thus, reepondento are wrong to claim that petitioner argues 
for a strict liability standard. See Respondents’ Brief at 23 Strict.
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boiler breakdown, however, officials must take prompt 
steps to correct it. since they know of the need for heat 
and they have an affirmative duty to supply shelter.’* If 
the boiler cannot be repaired immediately, prison officials 
could meet their duty in the short term by supplying 
extra blankets and clothing, even though prisoners would 
continue to suffer because of the lack of he^

A continued refusal to repair the boiler, however, 
amounts to a ccmscious choice, or at least a deliberately 
indifferent (dioice, to deny prisoners a necessary element 
of shelter. Settled principles of Eighth Amendment law 
support the grant of injunctive relief to require that ade­
quate heat, and other elements of shelter, be provided.

The example of lack of heat is particularly appropriate 
in the context «^f this case. Although respondents argue 
that petitioner urges a standard that would impunt: strict 
liability for equipment failure, this is not the issue here. 
Rather, this case involves petitioner’s allegations that, on 
a continuing basis, the respondents have failed to carry 
out their duties to pro\*ide minimally adequate shelter. 
Indeed, respondents have attached to their brief the let­
ter from petitioner to respondents, dated July 8, 1986, 
stating:

7th: In winter, there is no heating system in “C” 
Dormitory'. This has been like so since this Facility 
has been opened in 1983. I will also bring to your 
attention that there is insufficient clothing given 
these men for winter since there is no heating sys-

liabilitr is s concept that applies to damsges sctions snd criirinal 
liability, not injunctive actions. No Supreme Court case in the last 
twenty years has applied the concept of strict liability to injunctive 
actions. Rather, strict liability is a concept that relates to tt»rt and 
tort-like damages r.g . Miiet r. Apti Mann* 0»rp„ 111 S Ct.
317. 322 (1990)); contractual liability (see. t.g.. RxektUa v. Adam^ 
•rm. 107 set. 26S0. 2691. n il n9«7» (Brennsn. J , dissenting' >; 
snd criminal liability <$**. t.g.. Oabont* r. 110 S Ct. 1691.
1698. n.9 (1990n.

••See DeShantg v. Winnetxigo County DSS. 109 S.Ct. 998, 1006- 
1006 (1989)



tern in the dormitory listed Such is an infliction of 
cruel and unusual punishment in violation of the 
Eiffhth Amendment to the United States Constitu­
tion.

I shall await your response to these conditions listed 
by me above and certainly request, again, that every 
listed violation be corrected forthwith. In the event 
that no changes are made within a reasonable time, 
be advised that I shall be forced to file a lawsuit 
against you and all prison personnel involved in these 
unhealthy conditions and cruel and unusual punish­
ment imposed up^m me without cause or justifica­
tion.**

Respondents' Appendix at 15. The complaint in this case 
was filed on August 28. 1986, and petitioner’s motion for 
summary judgment on November 10, 1986. App. 1.

This boiler analy.«is illustrates that when prisoners are 
subjected to crmtinning, rather than short-term or one­
time, *' conditions that deprive them of a basic necessity

Petitioners affidavit conUms simiUr Maertions Ste App. 33- 
84. Petitioner's letter wu not included in the appendix submitted 
in the court of appeals. The court of appeals accordingly did not 
see the letter and appears not to have been aware of petitioner’s 
claim that he biuufrhl the conditions to resp>indents' a,.trntion 
before fUin^ suit. Thus, the dictum from the court of appeals that 
the record showed only nei^ifrence apparently did not take into 
account petitioner’s notice of the conditions to respondents. Peti­
tioner’s counael in this Court did not see the letter as part of the 
original record in the trial court until after the compilation of the 
Joint Appendix.

At p. 44 of their brief, respondents cite a number of court of 
appeals summary judgment cases that they argue support their 
position. In fact, sll four cases cited by respondents involve actions 
by individual staff that resulted in one-time or short-term depriva­
tions visited upr»n an individual prisoner; none involved a continu­
ing condition of confinement. Ser. t g., Harru r. Flying 839 F 2d 
12.32. -7th Cir. 1988 ) :

In Uu'iM Tr. Unr. 816 F 2d 1165, 1171 <7th Cir. 1987)]. we 
held, as Harris points out. that summary judgment was inap­
propriate More importantly for the purposes of this case. 
howe\-er, Lewi* involved priaon policies and practices affecting



of life, prison officials have violated a duty imposed by 
the Constitution. See Petitioner’s Brief at 25-29. The 
consequences of the failure to perform this affirmative 
duty are obvious and foreseeable. If prison officials vio­
late that affirmative duty by depriving prisoners of the 
minimal civilized measure of life’s necessities on an on­
going basis, any state of mind requirement under the 
Eighth Amendment is necessarily satisfied. Accordingly, 
when a court analyzes an Injunctive challenge to continu­
ing prison conditions, a separate inquiry into state of 
mind is redundant”

sQ prisoneni and not just an isolated instance of negligence
temporarily inconveniracing only one inmate.

Similariy, Lopez v. Robituon, 914 F.2d 486, 491-492 f4th Cir. 
1990 >, cited at pp. 16-16 of the Amici Curiae Brief filed by various 
sUtes, involves the short-term shut-off of water to prison cells 
after lightning struck the electrical lines that supplied power to 
the water pumps. During the water shut-off. the warden ordered 
that water and ice be delivered to every prisoner. Accordingly. 
Lopez IS consistent with petitioner's argument that short-term or 
one-time events, but not continuing conditions, may require an 
analysis of official state of mind.

For the reasons given above, state of mind may well be relevant 
in Eighth Amendment analysis of one-time or short-term conduct 
by officials. Such analysis, however, is unnecessary and redundant 
in the context of continuing practices and customs. Those courts 
that have undertaken such an analysis, other than the lower court 
in this rase, however, have concluded that a consistent pattern of 
conduct last ignores a known or obvious risk is suflkient to estab­
lish deliberate indifference where the conduct results in the depriva­
tion of a basic necessity of life, such as medical care. See DeGidin
V. Pung.------F.2d------- . 1990 WL 191501 (8th Cir.) (12 4 90» and
Kelley r. MeGinnu. 899 F.2d 612, 617-618 (7th Cir. 1990). See ala>, 
the cases cited in petitioner's brief at pp. 28-29. Accordingly, peti­
tioner was not required to put the respondents’ state of mind . 
issue in opposing their motion for summary judgment. If respon­
dents are wrong about the state of mind issue, then their summary 
judgment argument about state of mind faib.

Even if state of mind were relevant, it was error for the dis­
trict court in this case to resolve the issue by simply adopting the 
assertions in resprjndenta’ affidavits. From petitioner’s averment 
that he apprised respondents of unhealthy and dangerous conditions 
and they took no remedial action other than to refer the letter to a 
staff member who did not. and could not, correct the conditions
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IV. THE CONOmOKS OF CONFINEMENT ALLEGED 
BY PETITIONER CONSTITUTE PUNISHMENT

Af namu. n tfl f t • mAt pages 9-12 of their brief, respondents argue that 
this Court must first determine whether the conditions 
cha lenged by petitioner constitute punishment, ciUng 
BeU V. Wolfish, 441 U.S. 520 (1979 •. Bell, however, un­
like this case, involved a due process challenge to condi­
tions of pretrial detention. In that context, it was nec­
essary to determine whether the conditions constituted 
punishment at all.”

In »ntrast, in Eighth Amendment challenges to the 
conditions of confinement of convicted prisoners, *‘[c]on- 
finement in a prison or in an isolation cell is a form of 
punishment subject to scrutiny under Eighth Amend­
ment standards.” Hutto v. Finney, 437 U.S. 678 685 
11978). See also Rhodes, 452 U.S. at 345, calling this 
principle “unquestioned” and setting forth the applicable 
sUndard “when the conditions of confinement compose 
the punishment at issue.” Id. at 347. Accordingly, the 
conditions under which prisoners are confined pursuant 
^cnminal convictions are, by definition, punishment. 
The issue before this Court is whether these conditions 
entail cruel and unusual punishment.

V. THE PETITIONER HAS ALLEGED CONDITIONS 
THAT, IF PROVEN, IN\'’OLVE SERIOUS DEPRIVA­
TIONS OF BASIC HUMAN NEEDS

Respondents attempt to argue that the petitioner has 
not alleged conditions that involve serious deprivations of

(App. 33). a reasonable trier of fact could conclude that respondents 
act^ with a culpable state of mind. A.s this Court held in Andenon 
V. Liberty Lobby, Ine., 477 U.S. 242, 257 (1986 i :

[Tlhe plaintiff, to survive the defendant’s [summary judjr- 
mentl motion, need only present e%idence from which' a jun’ 
miKht return a verdict in his favor. If he d«)e.s so. there is a 
genuine issue of fact that requires a trial

»BeU also indicated that conditions of detention that required 
pretnal deUineee “to endure genuine privations and hard-ships over 
an extended period of time” might raise serious questions under 
the due process cUuse as to whether these conditions amounted to 
punishment. Id. at 542.
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basic human needs by restating those allegations in a 
manner that minimizes the seriousness of the conditions 
described by petitioner. See Respondents’ Brief at 13-14. 
Yet respondents do not challenge the petitioner’s sum­
mary of the parties’ opposing contentions at pp. 4-6, n.3, 
of petitioner’s brief.*^ Petitioner’*, affidavits alleged filth, 
foul odors, unclean food, vermin infestation, a stifling 
lack of ventilation coupled with high temperatures in 
summer and frigid temperatures in winter, bunks wet 
with rain from malfunctioning windows, and psychotic 
prisoners and prisoners with open sores mixed into the 
general population.” In addition, the respondents admit 
that some prisoners in the dormitory have age-related 
health problems.

It in black letter law that the evidence of the party opposing 
suminar}’ judgment is to be taken as true, and all justifiable infer­
ences are to be drawn in that party's favor. See, e.g., Anderson v. 
Liberty Lobby. Ine., 477 U.S. 242, 255 (1986).

Thus, for example, when respondents cite their affidavits for the 
contentions that the heaters are in good working order, the rest­
rooms are frequently cleaned, and the institution regularly extermi­
nated. respondents are simply contradicting the petitioner's affi­
davits. Respondents’ Brief at 43.

Indeed, the district court made the same mistake about summary 
judgment. At p. 4 of respondents’ brief, they note that the district 
court made a finding that the respondents had not deprived peti­
tioner of the minimal civilized measure of life’s necessities. Re­
spondents fail to note that the court of appeals held that the trial 
court had erred in granting summar}’ judgment by adopting the 
findings in respond«)ts’ affidavits. App. 66.

“ Respondents dismiss as "conclusory’’ the’ allegations in peti­
tioner’s affidavits regarding heating, lack of ventilation, and the 
presence of vermin. Respondents’ Brief at 40. In fact, petitioner’s 
affidavits contain numerous specific allegations about thes^ claims. 
See, e.g., App. at 16 (lack of ventilation combined with high tem­
peratures causes prisoners to experience heat-related rashes and 
difficulty breathing); App. at 24 (walls and floors are cracked, and 
frigid air comes through the walls during winter month.s; prisoners, 
who are required to sleep with their heads toward the windows, use 
their blankets at the heads of their beds becau.se of the frigid air) ; 
and App. at 35 (insects enter through the cracked walls and floors).



The lower courts did not conclude that the conditions 
alleged by petitioner failed to describe objective condi­
tions serious enough to violate the Eighth Amendment. 
Indeed, the court of appeals held that petitioner's affidavits 
were “more than colorable” and further noted that 
“[sjeveral circuits have found eighth amendment viola­
tions arising from conditions similar to those alleged by 
the [petitioner].” App. 66. (Citations omitted). Accord­
ingly, based on the petitioner’s affidavits, it was error to 
grant summary judgment against petitioner.

VI. IN EVALUATING PRISON CONDITIONS UNDER 
THE EIGHTH AMENDMENT, COURTS MUST CON­
SIDER THE TOl’AUTY OF CONDITIONS

Respondents’ argument that “each challenged condition 
must constitute cruel and unusual punishment,” and that 
courts may not consider the totality of conditions, flies in 
the face of settled precedent from this Court.** In 
Rhodes v. Chapman, 452 U.S. at 347, this Court held that 
conditions of confinement, “alone or in combination,'* may 
deprive prisoners of the minimal civilized measure of 
life’s necessities. (Emphasis added). See also id. at 
363 n.lO (Brennan, J., concurring) (“The Court today 
adopts the totality-of-the-circumstances test’*) (citations 
omitted).” In Hutto v. Finney, 437 U.S. at 688, this

**The claims of excessive heat and the presence of psychotic 
prisoners in the dormitories' raise Eighth Amendment claims inde­
pendent of any related conditions.

2’Respondents argue that this Court in Rhodes rejected the 
totality of the circumstances test, because the trial court applied 
that test, and this Court reversed the judgment of the trial court. 
In view of the language of both the majority and the concurrence 
cited in the text, this position is untenable. This Court disagreed 
with the trial court’s conclusion that double-celling at the facility 
in question constituted cruel and unusual punishment, but in no 
way implied that conditions should not be considered in their 
totality. Indeed, this Court specifically considered the effect of 
double-celling on food, medical care, sanitation, and violence. 452 
U.S. at 348.



Court noted ‘‘the interdependence of the conditions pro­
ducing the (Ei^th Amendment) violation.” Thus, the 
Court in Hu*to approved the action of the lower court in 
determining whether the E^ighth .Amendment had been 
violated by e.xamining conditium* "taken as a whole.” Id. 
at 687. See a'no Petitioner < Brief at 36-39.

Moreover, the novel app roach advocaieti by resp^mdtnts 
is totally unworkable. HesjMjndent.-? do not e.\plain ex­
actly what an "individual condition” is. For example, in 
the case at bar. do petitioner.® allegations that the air in 
the dormitorie.® i.s hot. stagnant and foul-smelling consti­
tute two conditions '"heat” and "ventilation”) or one? 
Do the allegations of dirty toilet facilities, vermin infes­
tation. and unwholesome food preparation pertain to 
three .separate conditions, or do they all fall under the 
rubric of “sanitation”? Does the allegation that physi­
cally ill prisoners are housed in the dormitor>' due to a 
lack of infirmarj- ,«pace relate to ‘‘protection from dis­
ease” or "overcrowding”?

Prisoners do not ex|>erience "individual conditions” one 
at a time; they experience these conditions, and the inter­
actions among them, in their totality.” This Cour. wisely 
recognized this reality in Rhi>des and Hutto, and should 
now reje.'t the unrealistic and unworkable fonr.u’ation 
proposed by respondents.

Respondents altw> asser. rhe totaJ’.ty tt*st is “inconsi -tent with 
the lRh <irn instructions to use ‘objective cnieria' to
the greateat extent possible " Respundents’ Brief at 22 n l7. Rhode* 
holds that conditions v; >laU- thr Eighth Amendment when they 
"deprive inmates of the minimal civilized meaauiv of life's necessi­
ties.” 452 L' S. at .'147 Whether prisoners are deprived of the basic 
necessities of life cannot be determined without examining the 
totality of the conditions under which they are confined. The 
objective conditions to which prisoners are subjected include the 
interaction among the var:ou.*» conditions.

” There are common-sen.se limits to this dwtnne. Some condi- 
titins may l»e sufficiently di.<w rete that they are not cumulative in 
their effect on pri.soners Tousaaint r. Md'arthy. 801 F.2d
1080, 1107 ^9th Cir. 1986 i (“a numljer of unrt'nfed condiliun.s. each 
of which satisfy eighth amendment requirements, cannot in combi­
nation amount to an eighth amendment violation".* (emphasis in
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CONCLUSION
For the above reai^on.-*. petitioner urge? this Court to 

reverse the decision of the nnirt of apj)eals affirming the 
erani of summary judgment to the respondents, and to 
remand ’his case to the district court for trial.

Resjjectfully submitted.
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oriainali. But conditions perwutvely afTcct.nK the priiH-ners’ physi­
cal environment, like those aUetred here, are partirulart>' appr^>priate 
for a totality analynis. S*e TilUry r. Ouene. 90? F 2d at 428 double 
cellinir couM be "unbearable" in c«innerti<in with vifJen<.-e. fi.> and 
fire hazards;.
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