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I. RESPONDENTS NISCHARACTERIZE THE STANDARD
APPLIED BY THE 3IXTH CIRCUIT

The most important point to be drawn from
respondents’' opposition to the petition tor)-'
writ of certiorari is that the respondents
decline to defend the decision of the Sixth
Circuit on its own terms. The mpondcnt- |
make no argument that the heightened
"malicious and sadistic" intent requirement
from Whitlev v. Albers, 475 U.8. 312 (1986),
applies to continuing conditions of
confinement. If, as petitioner argues, the
Sixth Circult did apply a "malicious and
sadistic” intent standard to the conditions
at issue in this case, then nothing in
respondents' brief supports a denial of
certiorari. |

Respondents' assertion that the Court of
Appeals did not apply such a standard,
respondents' brief at 12, is perplexing.
That court stated: “(T]he Mhitley standard
of obduracy and wantonness requires bchtvlo!""’
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marked by persistent malicious cruelty. The
record before us simply fails to assert facts
suggesting such behavior." App. at 11-12.
A reasonable construction of this passage
reveals that the Sixth Circuit required
petitioner to show that respondents had acted
with "persistent malicious cruelty."”
Moreover, the Sixth Circuit's focus on the
state of mind of prison c.ficials, rather
than the objective conditions faced by
petitioner, confirms that the court was
applying the heightened "malicious and
sadistic" standard from ¥hitley. App. at 10-
11; see also Petition at 28-32.'

Respondents devote the majority of their
brief to arguing that the ®"obduracy and
wantonness" standard of Whitley, 475 U.S. at
319, applies to petitioner's Eighth Amendment

! As set forth in the Petition, at 32-
35, the Sixth Circuit's use of this incorrect
standard led it erronecusly to affirm the
District Court's grant of summary judgment
for respondents.
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claims. However, this proposition is utterly
noncontroversial--the “obduracy and
vantonness” standard applies to gll Eighth
Amendment claims, as Whitley made clear and
as petitioner has pointed ocut. See Petition
at 25. Whitley indicates that this standard
is not rigid and monolithic, but must be
applied "with due regard for differences in
the kind of conduct against which an Eighth
Amendment objection is lodged.™ 475 U.S8. at
320. Thus, when a prisoner claims that his
medical needs have been ignored, “obduracy
and wantonness® is demonstrated if prison
officials acted with “deliberate
indifference:” Id., gquoting 2stelle v.
Gamble, 429 U.S. 97, 105 (1976). By
contrast, "[w]here a prison security rmeasure
is undertaken to resolve a disturbance," as
in Whitley, this standard is met only if
prison officials used force "maliciously and

sadistically for the very purpose of causing

harm." Jd. at 320-321, internal quotation

s '.‘"

e Wk




marks omitted.

In short, the error of the Sixth Circuit
was not that it applied the "obduracy and
wantonness® standard; rather, the court erred
in applying the incorrect prong of that test.
Although this case does not involve a prison
disturbance, the Sixth Circuit applied the
prison disturbance standard: it required
petitioner to show that. respondents had acted
with "persistent malicious cruelty." App.
at 12. As explained in the Petition,
however, this Court's holding in Whitley
requires that petitioner's claims be
evaluated under the "deliberate indifference”
standard. Had the Sixth Circuit applied the
"deliberate indifference" test, it could not
have affirmed the District Court's entry of
summary judgment for respondents. Petition
at 32-35.
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II. 'I'HBJUDGHENTOFTHBCOURTOPAPPM
CREATES A CONFLICT AMONG THE CIRCUITS

In respondents' discussion of the conﬂ:l.ct'
among the circuits, respondents inplicl.tl);:
concede that appl‘cation of a "malicious
sadistic" intent standard from Whitlev
continuing conditions of confinement is :ln;"'
conflict with the decisions petitioner citu‘._'_-
Respondents make no attempt to distinguish

the <cases petitioner cited, nor daf.'_

respondents even mention the Fifth Circuit
cases that conflict with the decision bolow.'{

! petitioner argued that the dccil:ln'l
below was in conflict with Fould ¥,
833 F.2d 52 (5th Cir. 19!7): G : o 4N
Crawford, 833 F.2d 47 (5th CcCir. :I.”?_}'-

reinstated in paxt, 858

F.2d 1101 (5th Cir. 1988) (en banc):
Y. Smith, 834 F.24 389 (4th Cir. 1987); ar -1.5
» 824 F.2d 1049

(D.C. Cir. 1987). The respondents' brief
does not even mention Foulds or _ -
Petiticner also argued that tho
the case below was inconsistent wi
decisions from other circuits that 3 ied
a deliberate indifference o
prisoner conditions of confinement claims.
although petitioner did not assert the
existence of a direct conflict with those |
cases. See Petition at 22-24. <

PR 4 - o . 54 & .
: & o At i _ v o-"s TNy
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Respondents' substantive argument that no
conflict exists is based on McGhee v. Foltz,
852 F.2d 876 (6th Cir. 1988). In that case,
the Sixth Circuit applied a deliberate
indifference standard to a prisoner claim of
failure to protect from harm. Petitioner
agrees that McGhee is inconsistent with this
case. The existence of an intra-circuit
conflict, however, does not alter the fact
that the most recent pronouncement of the
Sixth Circuit is at odds with the views of
at least four other circuits.® The existence
of an intra-circuit, as well as an inter-
circuit, conflict argues that this Court
should grant certiorari. §See, 2.9., C.I.R.

v. Estate of Bosch, 387 U.S. 45€, 457 (1967)
(deciding consolidated cases from conflicting

decisions of the Second Circuit while noting

3 petitioner initially cited cases from
three circuits in conflict with this
decision. Since that time, another Court of
Appeals has issued a decision in direct
conflict with this case. §Sge this brief at
7-10.
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"a widespread conflict among the circuits®);
Scarborough v. United States, 431 U.S. 563,
%67 n.4 (1977) (granting certiorari "in view
of the split among the circuits on this
jssue,” and citing &s one of the conflicts
an apparent intra-circuit conflict): and
Dickinson v. Petroleus Conversion Corp., 338
U.S. 507, 5€8 (1950) (certiorari granted
"because of this intracircuit conflict®).
Moreover, since the £iling of the Petition

in this Court, another Court of Appeals has

_-1_
|
registered its disagreement with the analysiz |
of the Sixth Circuit in this case. BREETY Y. |

city of Muskoges, 900 F.2d 1489 (10th Cir. 1

1990), involved a damages suit under 42 j

U.S.C. sec. 1983 by the widow of a prisoner
who had been murdered by other prisoners,
allegedly as a result of the wrongful m' :
of his jailers. In the course of determining
the proper Eighth Amendment test to apply,
the Tenth Circuit analyzed Mhitlay as

follows:

]




¥hitley involved a sec. 1983
suit brought by a prison

inmate alleging a viclation
of his Eighth and Pounointn
Amendment rights when he wvas
injured during the gquelling
of a prison riot. The Court
held that, in the context of
a rison riot, vhere
"decisions necessarily [are)
made in haste, under
pressure, and frequently
without the luxury of a
second chance,” the Eighth
Amendment standard is
"‘whether force was applied
in a gocd faith effort to
maintain or restore
discipline or maliciously and
sadistically for the very
purpose of causing harm.'"
{citation.] This standard,
however, does not apply to
every Eighth Amendzent claim.
Even while defining its new
*malicious[) and sadistic[]"
standard, the Court carefully
preserved the applicability
of its "deliberate
indifference"” standard,
articulated in Estelle v.
Gamble. . . .Other courts have
accepted the Suprease Court's
invitation tc interpret the
¥hitley standard narrowly.

s, e.9., Yaughan v.
Rickatts, 859 F.24 736, 741~
T%2 (9th Cir. 1988) (digital
body cavity searches, "while
involving a threat to
security, did not constitute
an ongoing prison
disturbance, " and "the
officers were not confronted
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U.8 109 8.Ct. 1655,
704 L.Bd.34 169 (1989); |
Stubbs v. Dudley, 849 F.2d |
83, 86 (28 Cir. 1988) |

("Mhitley does not re
that every case involv a

guard's failure to protect
a prisoner threatensd by
other prisoners be decided
under a heightened standard
appropriate for
the lavfulness of using force
to guell a prison riot."),
cart. denied, U.s.
109 8.Ct. 1098, 103 L.Bd.3d
230 (1s. ; Foulds v. Corley,
833 F.24 52, 54-55 (.'oth Cir.
1987) (Mhitlay's hei
standard does nut govern all
actions of prison officials
'octmlbl under the guise
achieving prison
umrity')
After careful
consideration, we hold that
. 's "malicious and
| sud c* standard does not
apply to the facts of this
case; rather, the applicable
standard is the traditional
"deliberate indifference”
m: of Estslle. Unlike
, here there is no
that the deliberate
fference standard will
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decisions necessarily made

in haste, under pressure, and
frequently without the luxury
£ a second

o chance.”

¥hitley, 475 U.S. at 327, 106

§.Ct. at 1088.
Berry, 900 P.2d at 1494-1495. The Berry
court emphasized "the distinction so
carefully preserved in Whitley between the
malicious and sadistic standard applicable
in prison riot situations and the deliberate
indifference standard applicable to more
ordinary prison policy decisions." Id. at
1495. See also id. at 1496 n.8 (noting "the
Supreme Court's careful distinction in
Hhitley between riot and more ordinary
circumstances”).

-

Thus, the Tenth Circuit has joined the
Fourth, Fifth, and District of Columbia
Circuits in an interpretation of Whitley that
conflicts directly with the view of the Sixth
Circuit as expressed in this case. This
Court should grant certiorari to resolve this

conflict.
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The other cases cited by respondents
simply not on point. __
889 PF.2d4 797 (8th Cir. 1989), involved
disturbance in which prisoners were
fires, throwing husan vaste on staff
and otherwise physically abusing the
A prison official had information
several priscners were armed with kai
Id. at 800. Pollowing this Court's guida
in Whitley, the Eighth Circuit applied ‘
"malicious and sadistic” test to prisonen
claims that the Eighth Amendment had
viclated when officials moved to
order. JId. at 802. In Cody v. Hillaxd, 830
F.2d 912, 915 (8th Cir. 1987), cart. der
485 U.S. 906 (1988), the same circul
sitting en banc, applied the “obduracy
wantonness® test to 2 claim that
celling vioclated the Eighth Amendment. Thi
is of no assistance to respondents, sinc

¢ Respondents incorrectly cite ti
case as Campball v. Garza.
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that standard applies to all Eighth Amendment
claims.

Vigliotto v. Terry, 873 P.2d4 1201 (9th
Cir. 1989), did not involve continuing
conditions of confinement, but a single
search of a single prisoner's cell. JId. at
1201-1202. Again, the Court of Appeals
properly applied the Whitley "obduracy and
wvantonness® standard. Jd. at 1203. Finally,
Birrell v. Brown, 867 PF.2d 956 (6th Cir.
1989), has no application to this case.
There, the court stated, "[b)ecause we
belic.e that both defendants are protected
by qualified immunity, we will not discuss
the eighth amendment aspects of this case."
Id. at 958.

III. THE ERROR OF THE SIXTH CIRCUIT WAS
NOT HARMLESS

Finally, respondents argue that the error
of the Sixth Circuit was harmless, since
petitioner's claims would fail even under the
correct, "deliberate indifference” standard.
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Respondents' brief at 18. Obviously

represents pure speculation. The § _
Circuit's dictur that the respondents®
actions amounted, at most, to neglig '
App. at 12, ignores the uncontradict
affidavits submitted by petitioner to the |
effect that he had put respondents on actual
notice of the conditions and that .
had failed to take any action with regard to §
the continuing conditions.® Petition at 9~
10. As the Sixth Circuit noted, a number of
the conditions detailed in pouuour'q_'
affidavits have besn found in other cases tOUl
violate the Bighth Amendment. App. at 5.
The allegations of actual notice ta,
respondents, coupled with claims of obvicus
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conditions violating the Eighth Amendment,
would, if proven, constitute deliberate
indifference, not.uro negligence. Cf. City
of Canton, Ohio v. Harris, 109 s.ct. 1197,
1209 (1989) (O'Conmnor, J., concurring).

However, this Court need not decide
vhether the conduct of respondents, if
proven, would constitute negligence or
deliberate indifference. Since the Sixth
Circuit's erroneous choice of the "malicious
and sadistic” standard may well have affected
its entire view of the facts, this Court may
reverse and remand to the Sixth Circuit for
consideration of this issue under the proper,
"deliberate indifference” standard. (o0 o3
American Foreign Sexvice Ass'n v. Garfinkel,
109 S.Ct. 1693, 1697 (1989) (returning
remaining issue to lower court when lower
court had previously analyzed issue "only in
abbreviated fashion" so that this Court did
not have benefit of lower court's analysis
to guide resolution of the merits).
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