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X. RKSPOMDIIITS MISCHARACTEiaZB TRB STAMOARD 
APPLIED BY TUB SIXTH CIRCUIT

TiM momt ioportant point to bo drown froi 

roopondonts* oppooitiMi to tho potition for 

writ of eortiorori io that tho roopondonts 

doclino to dofond tho docioion of tho Sixth 

circuit on its own toms. Tho rospondonts 

■oko no orgusont that tho hoightonod 

"nalicious and sadistic** intont roquironont 

fros Whitlov V. Albom. 475 U.S. 312 (1986), 

applios to continuing conditions of 

confinonont. If, as potitionor arguos, tho 

Sixth Circuit did apply a **nalicious and 

sadistic** intont standard to tho conditions 

at issuo in this caoo, than nothing in 

rospondonts* briof supports a donial of 

cortiorari.

Rospondonts* assortion that tho Court of 

Appoals did not apply such a standard, 

rospondonts* briof at 12, io porploxing. 

That court statods **(T]ho Hhitlov standard

1
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r
■arkfld by p«raist«nt Mlicious cra^lty. Thm

suggesting such behavior.* hpp. at 11-12. 

h reasonable construction of this passage 

reveals that the Sixth Circuit required 

petitioner to shoe that respondents had acted 

vith "persistent nalicious cruelty.* 

Moreover, the Sixth Circuit's focus on the 

state of nind of prison ^..ficials, rather 

than the objective conditions faced by 

petitioner, confims that the court was 

applying the heightened "nalicious and 

sadistic* standard fron Ithitlev. App. at lo­

ll; see also Petition at 28-32.‘

Respondents devote the najority of their 

brief to arguing that the "obduracy and 

vantonness” standard of Mhitlev. 475 U.S. at 

319, applies to petitioner's Eighth Anendnent

' As set forth in the Petition, at il­
ls, the Sixth Circuit's use of this incorrect 
standard led it erroneously to affim the 
District Court's grant of sunnary judgnent 
for respondents.



claiM. Howwar, this proposition is uttsrly 

noncontrovsrsisl—ths "oMuracy and 

vantonnsss” standard applisa to all Si^flith 

Anandnsnt clains, as Whitlsiv aads clsar and 

as pstitionsr has pointsd out. Pstition 

at 25. Mhitlsv indicatss that this standard 

is not rigid and sonolithlc, but oust bs 

applisd "with dus rsgard for diffsrsncss in 

ths kind of conduct against which an Bighth 

Ansndnsnt objection is lodged." 475 U.8. at 

320. Thus, when a prisoner claiss that his 

medical needs have been ignored, "obduracy 

and vantonnsss" is dsmonstratad if prison 

officials acted with "deliberate 

indifference;" Xil., crootina Bstalla 

Gamble. 429 U.8. 97, 105 (19^6).

contrast, "[w]here a prison security reasurs 

is undertaken to resolve a disturbance," as 

in Whitley, this standard is met only if 

prison officials used force "maliciously and 

sadistically for the very purpose of causing 

harm." Id* at 320-321, internal quotation

f •



■arlca oaitt^d.

In short, ths srror of ths Sixth Circuit 

was not that it applisd tha "obduracy and 

vantonnass* standard; rathar, tha court arrad 

in applying tha incorract prong of that tast. 

Although this casa doas not involva a prison 

disturbanca, tha Sixth Circuit appliad the 

prison disturbanca standard: it raquirad 

patitionar to shov that raspondants had actad 

with "persistant aalicious cruelty." App. 

at 12. As explained in tha Petition, 

however, this Coxirt's holding in whltiav 

requires that petitioner's claias be 

evaluated under tha "deliberate indifference" 

standard. Rad the Sixth Circuit applied the 

"deliberate indifference" test, it could not 

have affiraed the District Court's entry of 

suaaary judgaent for respondents. Petition 

at 32-35.
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II. THE JUDGMENT OF THE COURT OF APPEALS 
CREATES A CONFLICT AMONG THE CIRCUITS

In rMpond«nts* discussion of ths conflict
»

anong ths circuits, rsspondsnts iiqplicitly 

concsds that application of a "salicious and 

sadistic** intent standard froa Whitlev to 

continuing conditions of confinssent is in 

conflict with the decisions petitioner cites* 

Respondents aalce no atteapt to distinguish 

the cases petitioner cited, nor do 

respondents even aention the Fifth Circuit 

cases that conflict with the decision below.*

’ Petitioner argued that the decision 
below was in conflict with Foolds v. Corlev. 
833 F.2d 52 (5th Cir. 1987); Gillespie v* 
Crawford. 833 F.2d 47 (5th Cir. 1987), 
iudoaent reinstated in relevant part. 858 
F.2d 1101 (5th Cir. 1988) (en banc); LaFaufc 
V. Saith. 834 F.2d 389 (4th Cir. 1987); and 
Morgan v. District of golmi^ia. 824 F.2d 1049 
(D.C. Cir. 1987). The respondents* brief 
does not even aention Foulds or Gillespie. 
Petitioner also argued that the reasoning in 
the case below was inooneistent vitM 
decisions froa other circuits that allied 
a deliberate indifference standard 
prisoner conditions of confineaent clal 
although petitioner did not assert 
existence of a direct conflict with thoe4^t 
cases. See Petition et 22-24.



Respondents' substantive argument that no 

conflict exists is based on McGhee v. Folta. 

852 F.2d 876 (6th Cir. 1988). In that case, 

the Sixth Circuit applied a deliberate 

indifference standard to a prisoner claim of 

failure to protect from harm. Petitioner 

agrees that MCGhee is inconsistent with this 

case. The existence of an intra-circuit 

conflict, houever, does not alter the fact 

that the most recent pronouncement of the 

Sixth Circuit is at odds with the vievs of 

at least four other circuits.' The existence 

of an intra-circuit, as well as an inter­

circuit, conflict argues that this Court 

should grant certiorari, CtliRi 

V. Estate of Bosch. 387 U.S. 456, 457 (1967) 

(deciding consolidated cases from conflicting 

decisions of the Second Circuit idiile noting

* Petitioner initially cited cases from 
three circuits in conflict with this 
decision. Since that time, another Court of 
Appeals has issued a decision in direct 
conflict with this case. See this brief at 
7-10.



yf. Onitad gtat—, 431 U.S. 5€3,

567 n.4 (1977) (granting oartiorari "in vlav 

of tha split aMfig tiM eircaita an this 

issoa«* and citing im ona of tha conflietn 

an apparent intra^ireait oonfliet) i and 

niekinson a, Patrolayn ConyamiflP-gara^t 399 

U.S. 507, 5CS (1950) (oartiorari grantad 

*bacaiiaa of this intracircait oonfliet*) • ^

in this Court, anothar Court of Appaalo haa

of tha Sixth circuit in this caaa. MyTY Tt 

City of Muskoaaa. 900 r.2d 14S9 (10th Cir. 

1990), involved a daeagea auit under 4S 

U.s.C. sac. 19S3 by tha widow of a prisoner 

who had been eurdarad by othar priaonera» 

allagadly aa a result of tha wrongful ciendacd 

of his jailors. In tha ooursa of datarmining 

tha propar Eighth Anandnant test to apply, 

tha Tanth Circuit analysed dhitlay aa 

follows:



involvad a a«c. 1983 
•uit brought by a prison 
iiaato moging a violation 
of his Blg^th and Fourtolnth

injurod during tho gusliing 
of a prison riot. Ths Court 
hold that, in ths eontsxt of 
a prison riot, vhsrs 
"dscisions nscsssarily [ars] 
■ads in hosts, undsr 
prsssurs, and frsqusntly 
without ths luxury of a

I,* ths Bighth 
standard is 

*'idisthsr fores was applied 
in a good faith effort to 
aaintain or restore 
discipline or naliciously and 
•adistically for ths very 
purpose of causing ham.'” 
[citatiofi.] This standard, 
however, doss not apply to

Bvsn while defining its new 
”aalicioos[) and sadisticn” 
standard, ths Court carefully 
preserved ths applicability 
of its "deliberate 
indifference” standard, 
articulated in Estelle v.

.Other courts have 
accepted ths Bupreae Court's 
invitation to interpret the 
Ifhitlev standard narrowly.

v.
Ricketts. 859 P.2d 736, 741- 

(9th Cir. 1988) (digital 
body cavity searches, "while 
involving a threat to

L_‘
security, did not constitute 
an ongoing prison 
disturbance,” and ”the 
officem were not confronted



with an 
daeiaion vhatliar to 
tba aaardiaa in

___U.».___ , XOtS.Ct. l€hS,
104 L.i07id lao (itio) Iaat r.ad
•3, M (M clr. 19M) 
("■litlllt doaa not ramira 
that avaiy oaaa inaolviiig a 

failara to protact
tr

approprlata for datamtnlng

to qaall a prison riot.*)« 
difliid# _ u.s.

109 S.<^. 1099, 103 L.liaT2d
230 (19 , t maldi Tt flarlifr
•33 r.ad 92, 94-99 (9th Cir. 
1907) (SlIUiK'9 hai«htanad 
standard do as not poram all 
aotiona of prison officials 
■ostansibly undar tha puisa 
of achiavinp prison 
saeority*).

hftar carafol 
considaration, aa hold that 
Mhitlay^a *aalioioos and 
sadistic* standard does not 
apply to tha facts of this 

rathar, tha applioabla 
is tha traditional 

indiffaranoa* 
ioMiry of Kstalla. Onlika 
MlitiUnt, hara thara is no 
danpar 
indm< 
fail to

that tha daliharata 
standard will

obi ipat ions, 
appropriat# 
critipaa in

itaney to

i



dacisioM MOMMrily mmdm 
in hmmtm, md&r prmmmarm, and 
fraguantly vitlioiit tba lu3cury 
of a aacond chanca.*
Whltlav. 475 0.8. at 327, 106 
8.Ct. at 1088.

AaiXX# 900 F.2d at 1494-1495. Tha Barrv 

court aaphasitad ”tha distinction so 

carafully praaarvad In Mhitlav batwaan tha 

aalicioua and aadiatic atandard applicabla 

in priaon riot situationa and tha dalibarata 

indiffaranca atandard applicabla to aora 

ordinary priaon policy daciaiona." Id- at 

1495. Sftt alao id. at 1496 n.8 (noting **tha 

Supraaa Court'a caraful distinction in 

Whitlav battfaan riot and aora ordinary 

circuastancaa*).

Thus, tha Tanth Circuit has joinad tha 

Fourth, Fifth, and District of Coluabia 

Circuits in an intarpratation of Whitlav that 

conflicts diractly with tha viav of tha Sixth 

Circuit as axprassad in this casa. This 

Court should grant cartiorari to rasolva this 

conflict.



Tbm othmr cit«d toy vm^onOmatm ar*
aiaply not on point. ill V.

1
•8f r.2d 797 (Sth cir. 1989), invol9od m ^ 
diotnxtoonco in ohioli prioonoro imro oottinf 

firoo, throwing hnnon iiooto on staff

and otharwisa physically atoosing tha staff.

A prison official had infoxnation thait 

ssfvoral prisonsrs vara arnsd with hnivaa. 

2d. at 800. Pollowing this Court's guidanoa 

in Whitlav. tha Eighth Circuit appliad tha<’ 

"naliciotts and sadistic” tast to prisonsrs* 

clains that tha Eighth Anandnant had toaon 

violatad vnan officials novad to rastora^ 

ordar. Id* at 802. In Cpiy Yi gillard. 820 

r.2d 912, 915 (8th Cir. 1987), eart. dlllildt

1
485 U.8. 906 (1988), tha Sana circuit/^

sitting an toanc, appliad tha "otoduracy and 

vantonnaos” tast to a claia that doutola^ 

calling violatad tha Eighth Aaandnant. fhii 

is of no assistanca to rs^^ondanta« sinoa i

casa as
Aaspondants incorractly cits this

Jd



r
that standard applias to all Eighth AMndnant

clalaa.

Violiotto V. , §73 F.2d 1201 (9th

Cir* 1999), did not involva continuing 

conditions of confinanant, but a aingla 

aaarch of a aingla priaonar'a call. 2d* at 

1201-1202. Again, tha Court of Appaala 

proparly appliad tha Whitlav "obduracy and 

vantonnaaa” standard, id. at 1203. Finally, 

Birrall v. Broan. 967 F.2d 959 (6th Cir. 

1999), has no application to this casa. 

Thara, tha court statad, *[b]acausa ua 

balic.a that both dafandants ara protactad 

by qualifiad iaaunity, wa will not discuss 

tha aighth anandsant aspacts of this casa.” 

Id. at 959.

III. THE mxm OF THE SIXTH CIRCDIT HAS 
MOT HARMLESS

Finally, caspondants argua that tha arror 

of tha Sixth Circuit was hanlass, sinca 

patitionar's claias would fail avan undar tha 

oorract, "dalibarata indiffaranca” standard.



lui^Qfitf«iits* bri«f at 18. otoviouslf tills 

rsprsssnts pnrs •pseolstioii. Thm SixtS 

Circuit's dlctus tbst tte rsspondssts* 

Actions ssountsd, st sost, to nsgligsMos, 

App. St la, isBorss ths imoQiitrsdietsS 

Affidavits suteittsd hf pstitionsr to tSo

had failsd to taka any action with rsgard to 

tha continuing conditions.* Potition at f* 

10. As tbs Sixth ciroiiit notod, a madMur of 

tha conditions datailad in pstitionsr *s 

affidavits havs bssn found in othsr casss to 

violats ths Sighth A&mdnsnt. App. at 5. 

Tha allagations of actual noties to 

rsspondsnts, oouplsd with olains of obvious

* Ssspondsnts guots sxtsnsivsly fros 
ths opinion of ths District Court, hut failopin:
to point out that that court oonnittsd srror 
vhsn, on cross notions for susnary judgnsntt 
it siapxy adoptsd ths findings is 
rsspondsnts* affidavits in ths faos of 
oonflieting affidavits fren pstitionsr. Ths 
Sixth Cironit notsd that ths Distriet Court 
so srrod. App. at S-S.



conditions violating tlis Bighth ABondaont, 

would, if provan, conotituts dsliborats 

indiffsrsncs, not Mrs nogliganos. ££. city 

of Canton. Ohio v, Harris. I09 8.Ct. 1197, 

1209 (1989) (O'Connor, J., concurring).

Howsvsr, this Court nsod not docido 

whsthsr ths conduct of ro^>ondonts, if 

provon, would constitute nogligonco or 

doliborato indiffsronco. Sines ths Sixth 

Circuit's srronsouo choics of ths ■nalicious 

and sadistic" standard nay wall have affsctsd 

its sntirs visa of ths facts, this Court nay 

rsvsrss and rsnand to ths Sixth circuit for 

consideration of this iss\is under ths proper, 

"deliberate indifference" standard. ££. 

Ansricaii rorsign ftffyjgfll liSS*n v> Carftnkel. 

109 s.ct. 1893, 1697 (1989) (returning 

renaining issue to lower court when lower 

court had previously analyzed issue "only in 

abbreviated fashion* so that this Court did 

not have benefit of lower court's analysis 

to guide resolution of the nerits).
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