
THE UNITED STATES DISTRICT COURT  

FOR THE NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION  

 

 

 

Roque “Rocky” De La Fuente Guerra,  

Victor Di Maio, Jose Ramon Bolano Valladares,  

Ada L. Hernandez, Marco A. Bolano Hernandez,  

Carlos H. Aleman Gonzalez, Sobeida Aleman, and  

Carlos Heriberto Aleman,  

 

 

                         Plaintiffs,            

                  CASE NO.: 4:16-cv-00026-RH-CAS 

 vs. 

 

                                               

Democratic Party of Florida and 

Ken Detzner, Secretary of State of Florida, 

 

Defendants. 

______________________________________/ 

 

 

 

MOTION FOR REHEARING  

 

 On January 23, 2016, this Court entered an order denying without prejudice the 

plaintiffs motion for preliminary injunction. 

 The key and pivotal reason the court gave for denying the Motion for Preliminary 

Injunction was because the Plaintiffs failed to show that Mr. De La Fuente was a 

substantial candidate for the Democratic nomination for president. 

 Neither the Florida Statutes nor the Democratic Delegation Plan requires a 

candidate to have substantial support. The plan provides that the Florida Democratic 

Party will prepare and approve a list of recognized Democratic Presidential candidates.  
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Attached hereto is a copy of Section II of the Florida 2016 Democratic Delegate 

Selection Plan, and a copy of Section 103.101 of the Florida Statutes. 

 The Statutes provide that each political party shall submit to the Secretary of 

State, by November 30 of the year preceding the presidential preference primary, a list of 

its presidential candidates to be placed on the presidential preference primary ballot or 

candidates entitled to have delegates appear on the presidential preference primary ballot. 

 The order states that the Plaintiffs concede a state may limit ballot access to avoid 

voter confusion. However, this pertains to a situation where a state has a statute or the 

party has a rule which requires potential candidates to prove substantial support in order 

to obtain ballot access. 

 Some states and parties use the terms "nationally recognized" or "recognized in 

the national media", etc. Where the statute is silent and relegates the authority to the 

parties to determine the candidates to appear on the ballot and the rules of the party do 

not require a candidate to prove substantial support, the parties and the state may not 

arbitrarily deny ballot access. 

 If the court has interpreted the word "recognized" as synonymous with 

"substantial support", the two terms are clearly not synonymous.  

 The language used in the Florida Democratic Delegation Plan is at least as vague 

as the language used in the Rhode Island Statute cited in the case of Duke v. Connell, 790 

F. Supp. 50 (D. Rhode Island 1992) In that case, the statute directed the Secretary of State 

to announce the names of those bona fide national candidates for presidential nominee 

known to the secretary. The court found that this language was unconstitutionally vague. 
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"Section 17–12 .1–12 (C) defines a "bona fide national candidate" as a person "generally 

recognized nationally as a presidential contender within his or her respective party," but 

this definition fails to specify by whom the candidate must be "generally recognized 

nationally". Therefore, a candidate cannot discern whether he or she will be among the 

chosen few. 

 The court recognized that some courts have upheld statutes saying that reference 

to the media as a source of candidate recognition permits the statutes to be reasonably 

applied. The court further stated that "in any event the media – recognition state provides 

more objective criteria than the Rhode Island statute, which is devoid of any standard. 

 In the case of Kay v. Mills, 490 F. Supp. 844 (E. D. Kentucky 1980) The court 

addressed a statute which provided that the state board of elections would nominate as 

presidential preference primary candidates all those generally advocated and nationally 

recognized as candidates of the political parties for the office of president of the United 

States.  The court entered a preliminary injunction prohibiting the printing or distribution 

of the ballots unless Plaintiff’s name appeared thereon.  

 The court found that the statute was void for vagueness. The court recognized that 

in the case of Kay v. Austin, 621 F. 2d 809 (6th Cir. 1980), the Sixth Circuit Court of 

Appeals held that a statute which provided that" the Secretary of State shall issue a list of 

the individuals generally advocated by the national news media to be potential 

presidential candidates for each parties’ nomination by the political parties for which a 

presidential primary election will be held pursuant to section 613", was not 
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unconstitutionally vague, because all of the contested phrases were capable of narrow and 

reasonable applications. 

 The case herein is distinguishable, because the rules of the Florida Democratic 

Party were not narrowly drawn. 

 The Plaintiffs posit if the rules of the Florida Democratic Party regarding ballot 

access  of presidential candidates is unconstitutionally vague on its face, the Plaintiffs do 

not have to present any evidence that the Plaintiff, De La Fuente is a "Substantial" 

candidate. It only has to be shown that he is recognized as a candidate, which can be 

established by public record and certainly will be conceded by the Defendants. 

 The Plaintiffs request that this court reconsider its order denying without 

prejudice the motion for preliminary injunction.  

 

       Respectfully Submitted, 

 

       s/ Michael A. Steinberg__________ 
       Michael A. Steinberg, Esquire    

4925 Independence Parkway 

Suite 195 

Tampa, Florida 33634 

Telephone #: (813) 221-1300 

Facsimile  #: (813) 221-1702 

MAS@ssalawyers.com 

Attorney for the Plaintiff 

Florida Bar No:  340065 
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CERTIFICATE OF SERVICE  

 

I HEREBY CERTIFY I hereby certify that I have sent a copy of the foregoing to 

the following:  

J. Andrew Atkinson 

jandrew.atkinson@dos.myflorida.com 

Florida Department of State 

R.A. Gray Building 

500 S. Bronough Street 

Tallahassee, Florida  32399 

 

Counsel for Defendant, Florida Secretary of  

State Kenneth W. Detzner 

 

Florida Democratic Party 

c/o Allison Tant, Chairperson 

214 South Bronough Street 

Tallahassee, FL  32302 

 

    

       s/ Michael A. Steinberg__________ 
       Michael A. Steinberg, Esquire    

4925 Independence Parkway 

Suite 195 

Tampa, Florida 33634 

Telephone #: (813) 221-1300 

Facsimile  #: (813) 221-1702 

MAS@ssalawyers.com 

Attorney for the Plaintiff 
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