Case 1:17-cv-02332-JKM-PJC  Document 91  Filed 07/02/25 Page 1 of 26

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

S.R., by and through his next friend, Allison :
Ware; Theodore Smith, by and through his
next friend, Ashley Maddison; S.H., by and
through her next friend, Julia Shmilovich;
M.B., by and through his next friend,

Ashley Maddison; N.C., by and through his
next friend, Sue Walther; CHRYSTAL
STEWARD, by and through her next friend,
Debrorah Fegan, on behalf of themselves

and all others similarly situated, : No. 1:17-cv-02332-JKM
Plaintiffs, : (Judge Julia K. Munley)
V. : Class Action

PENNSYLVANIA DEPARTMENT OF HUMAN
SERVICES and VALERIE ARKOOSH, in her
official capacity as Secretary of the
Department of Human Services,

Defendants.

PLAINTIFFS’ UNOPPOSED MOTION FOR PRELIMINARY APPROVAL
OF THE PROPOSED CLASS ACTION SETTLEMENT AGREEMENT
AND FOR APPROVAL OF THE CLASS NOTICE

Pursuant to Federal Rule of Civil Procedure 23(e), Plaintiffs and the Class,
through their counsel, submit this Motion for Preliminary Approval of the

Proposed Class Action Settlement Agreement and for Approval of the Class
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Notice. The Motion is unopposed. See Certificate of Concurrence. In support of
this Motion, Plaintiffs state as follows:

1. Plaintiffs, six Pennsylvania Medical Assistance beneficiaries who were
under the age of 21, diagnosed with mental health disabilities, and adjudicated
dependent, filed a putative class action Complaint in December 2017. ECF 1.
Plaintiffs alleged that Defendants, the Pennsylvania Department of Human
Services and the Secretary of Human Services (collectively, DHS), violated the
federal Medicaid statute by failing to promptly provide them with Medicaid-
funded, medically necessary mental health services and violated Title Il of the
Americans with Disabilities Act (ADA) and Section 504 of the Rehabilitation Act
(RA) by, inter alia, failing to ensure that they received child welfare and mental
health services in the most integrated settings appropriate to their needs.

2. Plaintiffs filed a Motion for Class Certification, which DHS opposed.
ECF 3, 17. In April 2018, the Court granted the Motion and certified this matter to
proceed as a class action pursuant to Federal Rule of Civil Procedure 23(b)(2) on
behalf of the following class: All Pennsylvania children and youth under the age
of 21 who now, or in the future, are adjudicated dependent and have diagnosed
mental health disabilities. ECF 22; S.R. ex rel. Rosenbauer v. Pennsylvania Dep’t of

Human Services, 325 F.R.D. 103, 112 (M.D. Pa. 2018).


https://ecf.pamd.uscourts.gov/doc1/15506157495
https://ecf.pamd.uscourts.gov/doc1/15506164614
https://ecf.pamd.uscourts.gov/doc1/15516272001
https://ecf.pamd.uscourts.gov/doc1/15516289466
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3. The Court approved Plaintiffs’ draft class notice and distribution plan.
ECF 26, 27, and Plaintiffs mailed the notice to individuals who represent children
in the juvenile dependency system and to the Court Appointed Special Advocate
(CASA) organizations and to members of Plaintiffs’ counsel’s listserv and posted
the notice on Plaintiffs’ counsel’s website. ECF 34.

4, DHS filed a Motion to Dismiss the Complaint, which Plaintiffs
opposed. ECF 15, 18. Denying DHS’s motion, the Court held that Plaintiffs can
privately enforce the federal Medicaid statute’s entitlement, reasonable
promptness, and Early, Periodic, Screening, Diagnostic & Treatment (EPSDT)
mandates as well as the reasonable modification and integration requirements of
the ADA and RA through 42 U.S.C. § 1983. ECF 28; S.R. ex rel. Rosenbauer v.
Pennsylvania Dep’t of Human Services, 309 F. Supp. 3d 250, 256-66 (M.D. Pa.
2018).

5. The parties began fact discovery in the spring of 2018 and it
continued in earnest until the onset of the pandemic in March 2020. Hergenreder
Decl. 9 2 (Exh. 1).

a. Plaintiffs served requests for documents on DHS, which
produced approximately 125,000 pages of documents that Plaintiffs reviewed.

Hergenreder Decl. 9 2(a). The production resulted in multiple disputes, which


https://ecf.pamd.uscourts.gov/doc1/15506331848
https://ecf.pamd.uscourts.gov/doc1/15516334220
https://ecf.pamd.uscourts.gov/doc1/15516400441
https://ecf.pamd.uscourts.gov/doc1/15516242721
https://ecf.pamd.uscourts.gov/doc1/15506272020
https://ecf.pamd.uscourts.gov/doc1/15516354412
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were the subject of correspondence and negotiations to resolve without judicial
intervention. Id. 9§ 2(b).

b. Plaintiffs served interrogatories and requests for admissions on
DHS, resulting in the provision of, inter alia, extensive data related to the
provision of specific Medicaid-funded mental health services to class members
and non-dependent children and youth. Hergenreder Decl. q 2(c). Plaintiffs’
requests for admissions resulted in a dispute regarding the number of admissions,
which Plaintiffs submitted to the Court and on which they received a favorable
ruling. Id. 9 2(d); ECF 45 & 49.

C. Discovery in this case was not limited to the Defendants.
Hergenreder Decl. 9 2(e). Because this case involved Medicaid-funded
behavioral health services and child welfare services, Plaintiffs served document
subpoenas on and received extensive documents from the five Behavioral Health
Managed Care Organizations (BH-MCOs) which are responsible to arrange for the
provision of Medicaid-funded behavioral and mental health services in all
Pennsylvania counties and on approximately 20 of the 67 County Children and
Youth Agencies (CCYAs) that administer Pennsylvania’s child welfare system. /d.
Two CCYAs — Columbia County and Philadelphia — filed motions to quash

subpoenas seeking documents related to specific class members, which were


https://ecf.pamd.uscourts.gov/doc1/15516806797
https://ecf.pamd.uscourts.gov/doc1/15516853076
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partially successful. Id. q 2(f),; see S.R. v. Pennsylvania Dep’t of Human Services,
Misc. No. 20-mc-00002, 2020 WL 2539199 (E.D. Pa. May 19, 2020); S.R. v.
Pennsylvania Dep’t of Human Services, No. 1:17-CV-2332, 2020 WL 869923 (M.D.
Pa. Feb. 21, 2020). Plaintiffs also served a document subpoena on and received
documents from the Administrative Office on Pennsylvania Court, which has
committees that have worked on issues relating to mental health services for
dependent youth. Hergenreder Decl. q 2(g).

d. Plaintiffs also conducted significant informal discovery from
third parties. Hergenreder Decl. 4 2(h). Plaintiffs’ counsel interviewed officials
and staff from multiple CCYAs, as well as guardians ad litem, attorneys, and CASAs
who represent dependent youth in Pennsylvania to discuss their experiences with
respect to the needs of dependent youth with mental health disabilities, which
resulted in several declarations in support of Plaintiffs’ claims. /d.

e. To facilitate Plaintiffs” written discovery requests to DHS, they
took Rule 30(b)(6) depositions of DHS to understand how it maintains data on
child welfare and Medicaid mental health services and outcomes. Hergenreder
Decl. 9 2(i). Plaintiffs had taken one substantive deposition of a DHS official and
one of a BH-MCO official and planned to continue depositions when the

pandemic put a hold on those plans. /d. 9 2(j).
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f. Plaintiffs also responded to written discovery requests
submitted by DHS. Hergenreder Decl. 9 2(k).

6. While working on fact discovery, Plaintiffs’ counsel identified and
began working with potential expert witnesses. Hergenreder 9 2(/). The experts
were involved in reviewing case studies of class members and systemic issues
impacting class members’ access to child welfare and Medicaid mental health
services. Id.

7. Based on the extensive fact discovery and in-depth discussions with
experts, Plaintiffs’ counsel presented to DHS in the fall of 2020 a written
framework for potential resolution. Hergenreder Decl. q 3. DHS responded with
its own written proposal in 2021. /d. Beginning in 2022, the parties, together
with DHS officials and Plaintiffs’ experts, held multiple virtual meetings about the
issues underlying the lawsuit and ideas to address them. I/d. These initial
meetings ultimately led to another written settlement proposal, which formed
the basis for additional virtual meetings to work through the terms. Id. The
extreme complexity of the issues and multiple systems involved resulted in
relatively slow progress. Id. On September 30 and October 1, 2024, the parties
held a two-day, in-person meeting in Harrisburg, which included DHS officials, to

address the remaining issues. I/d. Those meetings proved particularly fruitful, and
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substantially moved the ball forward. /d. The parties continued to meet multiple
times until we reached complete resolution of all terms in May 2025. /d.

8. The Settlement Agreement (Agreement), submitted as Exhibit 2, is
designed to achieve improvements to DHS’s child welfare and Medicaid mental
health system to better ensure that class members have access to a broad array
of mental health and child welfare services with reasonable promptness and that
they receive those services in the most integrated settings appropriate to their
needs.

a. Timely Access to Mental Health Screenings and Evaluations of
Dependent Children and Youth — Identifying dependent children with mental
health disabilities and assessing their needs is a critical first step. To that end, the
Agreement requires that: (i) DHS will provide written guidance (with feedback
from Plaintiffs’ counsel) to encourage the CCYAs to make referrals of Medicaid-
eligible children with open CCYA cases to their Medicaid BH-MCOs for mental
health screenings if they are exhibiting mental health symptomes; (ii) DHS will
amend its Program Standards and Requirements to require that the BH-MCOs’
provider networks provide mental health screenings and initiate evaluations
within seven (7) days and that they assist in scheduling and arranging for

evaluations of class members; (iii) DHS will provide written guidance to County
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Mental Health and Intellectual Disability Offices to encourage them to cover
funding for mental health screenings and evaluations of children who are not
enrolled in Medicaid and to encourage them to be completed within 7 days of
referral; and (iv) DHS will issue written guidance to the Medicaid BH-MCOs (with
the expectation that they share it with providers who conduct mental health
evaluations) stating that mental health evaluations should include specific
treatment recommendations, including but not limited to any evidence-based
therapies, without regard to the availability or funding source of the services.
Agreement 99| 2-6, 8.

b. Teaming for Class Members — Many dependent children and
youth served by multiple systems benefit from “teaming,” which brings together
the child welfare case worker, representatives from involved service systems
(e.g., mental health, education, intellectual disability, juvenile justice), and
involved family. Effective teaming can improve outcomes for dependent youth
with mental health disabilities. To that end, the Agreement requires DHS to issue
written guidance (with feedback from Plaintiffs’ counsel) to the CCYAs
encouraging their use of evidence-based teaming models for class members who
an involved agency determines would benefit from it. Agreement 99. The

guidance will: describe the composition of the team; describe the use of a
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facilitator who will be responsible to ensure that the child’s service plan identifies
their and their family’s strengths and needs and includes realistic and measurable
goals and objectives; provide that the intensity of teaming services should be
commensurate with the needs of the class member being served (e.g., more
frequent team meetings and creation of crisis plans for class members with more
complex needs); and encourage CCYAs to train staff at least annually. /d. Each
CCYA will be permitted to select its teaming model, but must share the selection
with DHS and annually inform DHS as to how it is maintaining fidelity to the
chosen model. Id. 9 10. DHS will assess the appropriateness of each CCYA's
selected model for the county’s population and, when needed, will advise the
CCYA to change its model. /d.

C. Complex Needs Planning Process — To better serve dependent
youth with complex needs, such as mental health disabilities, DHS created a
Complex Needs Planning process to bring together local, and if needed, state
representatives to assist CCYAs and/or teams who encounter difficulties in
accessing necessary services for a particular youth. To better support CCYAs and
teams to coordinate and plan for the care of class members with complex needs,
the Agreement requires DHS to revise its Bulletin on the Complex Needs Planning

process by detailing clear roles and responsibilities at the county, regional, and
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state levels and instructing CCYAs on identification of children who have complex
needs that warrant referral to the Complex Needs Planning process. Agreement 9|
11-13. The Agreement further requires DHS to establish a Complex Needs
Planning Team, with representatives from relevant DHS program offices, to
provide technical support to CCYAs and teams. /d. § 14. DHS also must identify a
financial resources team to develop guidance and online training about various
funding streams available to support class members. Id. § 15. Finally, the
Agreement requires BH-MCOs to provide quarterly reports to DHS identifying
class members who have been living in Residential Treatment Facilities (RTFs) for
more than one year and those living in inpatient psychiatric hospitals for more
than 60 days who do not have identified discharge resources and expectations of
discharge within 60 days for class members in RTFs and 14 days for class members
in inpatient psychiatric hospitals. /d. 99 16, 17. DHS will review the reports and
determine whether there are class members on the list who meet the criteria for
referral to the Complex Needs Planning process and advise their CCYAs of the
availability of the Complex Needs Planning process for those class members. /d.

d. Enhancing Medicaid and Child Welfare Services — DHS agreed
to undertake several steps to expand or improve access to services for class

members. First, DHS will work to secure federal funding for respite service and,

10
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unless federal funding is already available, for evidence-based teaming services.
Agreement 919 19-22. Federal funding for respite would make it easier to ensure
that families of class members can get temporary relief from their caregiving
duties, making it easier to keep class members in family homes. Second, DHS will
issue written guidance (with feedback from Plaintiffs’ counsel) to CCYAs to define
and describe “therapeutic foster care,” including best practices for training and
supporting individuals who provide such care. /d. § 23. Therapeutic foster care is
a key service enabling children with mental health disabilities to avoid
unnecessary institutional placements. Appropriate training and support of
therapeutic foster families can both help expand access to that service and
prevent placement disruptions. Third, DHS will publish on its website a list of all
mental and behavioral health services that may be available to Pennsylvania
children through Medicaid or other funding sources, will review the list at least
semi-annually, and will require that the BH-MCOs provide information about the
list in its Member Handbooks. /d. 9 24. Having this resource will better inform
those who work with Pennsylvania children with mental health disabilities (e.g.,
parents, teachers, physicians, case workers, juvenile probation officers) about the

array of services that may be available and how to access them.

11
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e. Policies and Procedures Relating to Residential Treatment
Facilities (RTFs) — RTFs are facilities that provide 24-hour services for children and
youth with mental health disabilities. The Agreement seeks to ensure that
safeguards are in place when BH-MCOs seek to admit class members ages 10 and
younger to RTFs, requiring DHS to review each proposed placement to assess
whether it is the least restrictive and, even if DHS approves the placement,
requiring the BH-MCO to submit quarterly reports to DHS describing the child’s
discharge plan and any barriers to discharge. Agreement 919] 24-25. The
Agreement also addresses repeated admissions of class members to RTFs. For
example, before a BH-MCO can refer a class member who had two RTF
admissions and discharges to a lower level of care in the prior two years for
another RTF placement, it must provide a written summary of the reasons for the
referral to the Complex Needs Planning Team, who will review the summary. /d.
q 27.

f. Child Welfare Data and Data Reports — One obstacle to
assessing class members’ access to and receipt of mental health services and their
placements is that CCYAs do not use a uniform data system. The Agreement
requires DHS to develop a Uniform, Centralized Data Collection system by

December 31, 2031 that will be used by all 67 CCYAs, allowing access to

12
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consistent information about services provided to and placements of class
members, identifying gaps in or delays in access to services and placements, and
whether there is progress for ensuring that they are receiving services in the most
integrated setting appropriate to their needs. Agreement 4 29.a. The Agreement
specifies some data that must be collected and some data that DHS will use its
best efforts to ensure is collected. /d. 99 29.b-c. Even before this system is fully
developed, DHS will begin providing periodic reports on relevant data, including
numbers of class members, their disabilities, out-of-home placements (broken
down by type), and changes in living arrangements. /d. § 30.a. Once the Uniform,
Centralized Data Collection System is implemented, additional information will be
added to those reports. /d. 9 30.b. DHS will separately produce periodic data
reports relating to the use of congregate care for class members (e.g., numbers of
class members in RTFs and inpatient psychiatric hospitals, lengths of stay, and
readmissions to RTFs). /d. 9 30.c.

g. Utilizing a Consultant to Assess the Service Systems — Given
the complexity of the issues in this case involving two massive service systems in
all 67 counties, the parties determined that it would be appropriate to engage an
independent Consultant. The Consultant will work “to identify and implement

specific recommendations for tangible actions needed to enhance the service

13
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delivery system, reduce reliance on congregate care, and increase the availability
of foster care and community-based residential services and evidence-based non-
residential services for class members .....” Agreement § 35. DHS will work with
the Consultant to develop a plan for review of Pennsylvania’s child welfare and
mental health systems as it relates to class members. /d. 9 36. The Consultant
will undertake at least three Substantial Compliance Assessments to determine:
(i) whether DHS has taken the actions required by the Agreement; (ii) whether
specific mental health services — including, but not limited to, therapeutic foster
care, Family-Based Mental Health Services, Intensive Behavioral Health Services,
evidence-based therapies, and crisis services — are being provided with
reasonable promptness to class members; and (iii) whether DHS has succeeded in
meeting specified reductions in congregate care metrics identified by the
Agreement —including, but not limited to, the average length of stay of class
members in RTFs. Agreement 99 40-44. The Consultant will determine that DHS
is in Final Substantial Compliance if it concludes that DHS has achieved substantial
compliance in the first three consecutive Substantial Compliance Assessments or
in any three out of four consecutive Substantial Compliance Assessments. /d.

45.

14



Case 1:17-cv-02332-JKM-PJC  Document 91  Filed 07/02/25 Page 15 of 26

h. Status Reports — DHS is required to provide Plaintiffs’ counsel
with periodic status reports relating to its implementation of certain provisions of
the Agreement. Agreement 99 21, 47-49.

i. Continuing Jurisdiction and Enforcement — The Agreement
requires that the Court retain continuing jurisdiction over this case for purposes
of interpretation and enforcement of the Agreement until the Agreement is
terminated. Agreement 9 53. The Agreement includes specific standards and
mechanisms to address disputes related to: termination and reselection of the
Consultant; determination of the proposed reductions in congregate care metrics;
and Substantial Compliance Assessments. /d. 919 32-33, 41, 46. Plaintiffs can file
a motion for specific performance, after providing DHS with notice and an
opportunity to cure, to enforce other provisions of the Agreement. /d. 99 54-55.

j. Attorneys’ Fees, Litigation Expenses, and Costs — The
Agreement provides that, subject to the Court’s approval, DHS will pay Plaintiffs’
counsel $895,000 for attorneys’ fees, litigation expenses, and costs incurred
through the Effective Date. Agreement 9 57.

k. Termination of the Agreement — The Agreement will
terminate 90 days after the Consultant determines that DHS has achieved Final

Substantial Compliance unless the parties agree or the Court orders an extension,

15
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a motion for specific performance is pending or on appeal, or a challenge to the
Final Substantial Compliance determination is pending. Agreement 4 60.

9. Plaintiffs request that the Court preliminarily approve the proposed
Settlement Agreement to authorize notice to the Class pursuant to Federal Rule
of Civil Procedure 23(e)(1). Rule 23(e)(1)(B) provides that the Court should
authorize notice of a fairness hearing if the parties can show that the Court likely
will be able to approve the proposed settlement pursuant to the standards set
forth in Rule 23(e)(2).! The requirements of Rule 23(e)(2) to gauge the fairness of
a proposed class action settlement substantially overlap with and do not displace
the long-standing judicial criteria established by the Court of Appeals for the Third
Circuit in Girsh v. Jepson, 521 F.2d 153, 157 (3d Cir. 1975), and its progeny. See In
re Phila. Inquirer Data Security Litig., No. 24-2106-KSM, 2024 WL 4582881, at *9
n.9 (E.D. Pa. Oct. 25, 2024); Corra v. ACTS Retirement Services, Inc., No. 22-2917,
2024 WL 22075, at *2 (E.D. Pa. Jan. 2, 2024) (citation omitted); Sourovelis v. City

of Philadelphia, 515 F. Supp. 3d 343, 355 (E.D. Pa. 2021).

1 Rule 23(e)(1)(B)(ii)’s requirement that the Court consider whether the
parties will be able to show that the class should certified does not apply where,
as here, the Court previously certified the case to proceed and the settlement
does not amend the class definition. Fed. R. Civ. P. 23 advisory committee’s note
to 2018 amendment.

16
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10. Although the bar to meet Rule 23(e)(2)’s “fair, reasonable, and
adequate” standard “is lowered” at the preliminary approval stage, In re NFL
Players’ Concussion Injury Litig., 961 F. Supp. 2d 708, 714 (E.D. Pa. 2014); Copley v.
Evolution Well Services Operating, LLC, No. 2:20-CV-01442-CCW, 2023 WL
1878581, at *2 (W.D. Pa. Feb. 10, 2023), Plaintiffs here readily satisfy it.

11. Aclass action settlement is entitled to “an initial presumption of
fairness” if the Court finds that: (1) the negotiations occurred at arm’s length; (2)
there was sufficient discovery; (3) the proponents are experienced in similar
litigation; and (4) only a small fraction of the class objects. In re GMC Pick-Up
Truck Fuel Tank Product Liability Litig. (GMC), 55 F.3d 768, 785 (3d Cir. 1995); In re
Phila. Inquirer Data Security Litig., 2024 WL 4582881, at *8; Copley, 2023 WL
1878581, at *2. While objections to the settlement cannot be assessed at this
preliminary stage, In re Phila. Inquirer Data Security Litig., 2024 WL 4582881, at
*8; Copley, 2023 WL 1878581, at *4, the remaining factors demonstrate that the
proposed Settlement Agreement warrants an initial presumption of fairness.

a. The Agreement is the result of serious, informed, hard-fought,
non-collusive negotiations between the parties. Hergenreder Decl. 4. The
parties began these negotiations nearly five years ago. I/d. The parties’ respective

proposals at the outset were quite far apart, reflecting fundamentally differing

17
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views on how to resolve this litigation that involved two complex service systems
in every part of Pennsylvania. /d. There were times during the discussions when
the parties seemed to reach impasse, but they worked diligently to resolve each
logjam and move the negotiations forward until they finally reached consensus on
all terms. /d.

b. Before beginning the negotiations, Plaintiffs reviewed
extensive documents produced by DHS, the BH-MCOs, and many CCYAs as well as
other data and information from other sources. Hergenreder Decl. 99 2, 5. This
discovery provided critical insight into the issues impacting class members’ timely
access to mental health and child welfare services in integrated settings. /d. 4 5.
Understanding the scope and complexity of the issues and their impact on
achieving systemic reform helped to inform Plaintiffs’ negotiations. /d.

C. Plaintiffs’ counsel has significant experience litigating class
action and systemic reform cases on behalf of Pennsylvanians with disabilities
under the federal Medicaid statute and the ADA. Hergenreder Decl. 9 6. They
were able to use their knowledge of the law, as well as the facts in this matter, to
provide the class with robust representation throughout the case, including

during the negotiations. /d.

18
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12. Beyond the presumption of fairness, the factors outlined in Girsh,

521 F.2d at 157, to assess the reasonableness and fairness of a class action
settlement also support preliminary approval:

a. The complexity, expense, and likely duration of the litigation
weigh heavily in favor of preliminary approval. Although Plaintiffs survived a
motion to dismiss and the parties had undertaken significant discovery, there is
little doubt that they would need to spend significant additional time and expense
if this case proceeded to trial. The parties would complete fact depositions of
DHS officials and staff as well as officials and staff from the five BH-MCOs and
many of the 67 CCYAs and potentially other witnesses as well. The parties would
then need to prepare expert reports covering a range of complex issues. This
would be followed by summary judgment and, most likely, a lengthy and costly
trial on the merits and then possibly a separate remedy hearing. And appeals by
the non-prevailing party would almost inevitably follow any judgment and/or
remedy. Even if Plaintiffs ultimately succeeded, it would be years before any
reforms benefiting class members could begin to be implemented.

b. The stage of the proceedings and amount of discovery also
weigh strongly in favor of preliminary approval. These factors aim to ensure that

counsel appreciated the merits of the case before negotiating. In re Phila.

19
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Inquirer Data Security Litig., 2024 WL 4582881, at *9. As described supra, at 3-6,
the negotiations began only after Plaintiffs reviewed extensive discovery from
DHS and third parties and had retained experts to assist them.

C. The risks of establishing liability and securing relief also weighs
in favor of preliminary approval of the Agreement. Although Plaintiffs are
confident that they could establish liability, there are inherent risks in any
litigation and Defendants would have the right to appeal any liability judgment.
Plaintiffs faced an even more significant risk at the remedy stage. The Court’s
remedy might be less than that provided in the Agreement. Or, as in many
complex system reform cases, the Court might first request that the parties try to
negotiate a remedy, which would put the parties in the same position as at the
outset of these negotiations only they would begin years later.

d. The likelihood of maintaining class certification if the action
proceeded to trial always weighs in favor of settlement since there is always a risk
of decertification. See Corra, 2024 WL 22075, at *8 (quoting In re Prudential Ins.
Co. America Sales Practice Litig., 148 F.3d 283, 321 (3d Cir. 1998)).

e. Finally, the range of reasonableness of the settlement, in light
of the best possible recovery and risks of litigation, also favors preliminary

approval. The benefits conferred by the Agreement compare favorably to the

20
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best possible recovery that Plaintiffs could have secured. The Agreement requires
DHS to take specific steps to better ensure that dependent children’s mental
health disabilities are identified through reasonably prompt screenings; that their
mental health treatment needs are better addressed through timely evaluations
with treatment recommendations and improved teaming; that a more robust
system is in place to support children with complex needs to identify and fund
necessary services; that very young dependent children are not placed in RTFs
unnecessarily and that dependent children are timely discharged from RTFs or
inpatient facilities; and that DHS develops a statewide, comprehensive data
collection system to track class members and identify their service needs. Beyond
these specifics, the Agreement will engage an independent Consultant to make
additional recommendations and who will be charged with assessing whether
DHS is providing necessary mental health services to class members with
reasonable promptness and is reducing its reliance on congregate care
placements for such youth. In light of the best possible recovery and the risks of
continued litigation (including delays and appeals), the Agreement’s terms fall
well within the range of reasonableness.

13.  Rule 23(e)(1)(B) requires that “[t]he court must direct notice in a

|I)

reasonable manner to all class members who would be bound by the proposa

21
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where, as here, the parties have presented a showing that the Agreement likely
satisfies the requirements for approval. The Court should consider both the
method of dissemination and its content to determine if notice is sufficient.
Kaplan v. Chertoff, No. 06-5304, 2008 WL 200108, at *11 (E.D. Pa. Jan. 24, 2008).

a. The parties propose to provide notice in the form submitted as
Exhibit 3. The notice summarizes the claims, course of the litigation, and the
general terms of the Agreement (including the attorneys’ fee provision), provides
information about the fairness hearing and the right to object, affords
information on how to access a copy of the full Agreement, and provides contact
information for class counsel. The content of the notice is thus sufficient. Dugan
v. Towers, Perrin, Forster & Crosby, Inc., No. 2:09-cv-5099, 2013 WL 5330116, at
*5 (E.D. Pa. Sept. 24, 2013); Kaplan, 2008 WL 200108, at *12.

b. Personal notice to class members is not practicable here. Class
members are dependent minors with mental health disabilities who are in the
custody of CCYAs and mostly living in out-of-home placements. Courts have
approved non-personal notice when it is the best practicable form. Cf. Murphy v.
Eyebobs, LLC, 638 F. Supp. 3d 463, 478-79 (W.D. Pa. 2021). Here, Plaintiffs
propose to send the class notice to individuals and organizations appointed

pursuant to Pennsylvania law, 42 Pa. Cons. Stat. Ann. § 6311(b), 237 Pa. Code §

22
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1151, to serve as guardians ad litem for children and youth involved in
dependency proceedings and Court Appointed Special Advocate organizations
and by distributing the notice via the listserv and website of Plaintiffs’ counsel,
Disability Rights Pennsylvania. This is identical to the notice plan that the Court
approved after class certification. See discussion, supra, at 3.

14. Plaintiffs also request that: (a) the Court establish a date for the
fairness hearing on final approval of the proposed Agreement; (b) that any
objections to the proposed Agreement and notices of intention to appear be
submitted no later than fourteen days prior to the hearing date; and (c) that
Plaintiffs” motion in support of the final approval of the proposed Settlement
Agreement, notice declaration, and fee petition be submitted no later than ten
days prior to the hearing date.

WHEREFORE, Plaintiffs respectfully request that the Court grant this

Motion.

23
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Dated: July 2, 2025

24

Respectfully submitted,

/s/ Jeni Hergenreder

Jeni Hergenreder (PA 208282)

Shari Mamas (PA 78321)

Disability Rights Pennsylvania

1404 Law & Finance Building

429 Fourth Avenue

Pittsburgh, PA 15219-1505
412-391-5225
Jhergenreder@disabilityrightspa.org
smamas@disabilityrightspa.org

Counsel for Plaintiffs and the Class


mailto:Jhergenreder@disabilityrightspa.org
mailto:smamas@disabilityrightspa.org
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LOCAL RULE 7.8(b)(2) CERTIFICATION

| certify under penalty of perjury that Plaintiffs” Unopposed Motion for
Preliminary Approval of the Proposed Class Action Settlement and for Approval of
Class Notice accords with Local Rule 7.8(b)(2) because it contains 4,904 words
based on the word processing system used to prepare the document (Microsoft®

Word for Microsoft 365 MSO (Version 2502 Build 16.0.18526.20286) 64-bit).

/s/ Jeni Hergenreder
Jeni Hergenreder
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CERTIFICATE OF SERVICE

I, Jeni Hergenreder, hereby certify that Plaintiffs’ Unopposed Motion for
Preliminary Approval of the Proposed Class Action Settlement Agreement and for
Approval of the Class Notice, Exhibits, and proposed Order were filed with the
Court’s ECF system on July 2, 2025, and are available for viewing and downloading
from the ECF system by the following counsel who consented to electronic

service:

Matthew J. McLees, Deputy Chief Counsel
Camille Howlett, Assistant Counsel
Joshua Light, Assistant Counsel
Commonwealth of Pennsylvania
Department of Human Services
Office of General Counsel
3" Floor West, Health & Welfare Building
625 Forster Street
Harrisburg, PA 17120

/s/ Jeni Hergenreder
Jeni Hergenreder
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

S.R., by and through his next friend, Allison :
Ware; Theodore Smith, by and through his
next friend, Ashley Maddison; S.H., by and
through her next friend, Julia Shmilovich;
M.B., by and through his next friend,

Ashley Maddison; N.C., by and through his
next friend, Sue Walther; CHRYSTAL
STEWARD, by and through her next friend,
Debrorah Fegan, on behalf of themselves

and all others similarly situated, : No. 1:17-cv-02332-JKM
Plaintiffs, : (Judge Julia K. Munley)
V. . Class Action

PENNSYLVANIA DEPARTMENT OF HUMAN
SERVICES and VALERIE ARKOOSH, in her
official capacity as Secretary of the
Department of Human Services,

Defendants.

CERTIFICATE OF CONCURRENCE

I, Jeni Hergenreder, hereby certify pursuant to Local Rule 7.1 that the
Defendants do not oppose Plaintiffs’ Motion for Preliminary Approval of the
Proposed Class Action Settlement Agreement and for Approval of the Class
Notice.

Executed this 2nd day of July, 2025.

/s/ Jeni Hergenreder
Jeni Hergenreder
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

S.R., by and through his next friend, Allison :
Ware; Theodore Smith, by and through his
next friend, Ashley Maddison; S.H., by and
through her next friend, Julia Shmilovich;
M.B., by and through his next friend,

Ashley Maddison; N.C., by and through his
next friend, Sue Walther; CHRYSTAL
STEWARD, by and through her next friend,
Debrorah Fegan, on behalf of themselves

and all others similarly situated, : No. 1:17-cv-02332-JKM
Plaintiffs, . (Judge Julia K. Munley)
V. : Class Action

PENNSYLVANIA DEPARTMENT OF HUMAN
SERVICES and VALERIE ARKOOSH, in her
official capacity as Secretary of the
Department of Human Services,

Defendants.

ORDER

Upon consideration of Plaintiffs” Unopposed Motion for Preliminary
Approval of the Proposed Class Action Settlement Agreement and for Approval of
the Class Notice, it is hereby ORDERED on this day of

, 2025 as follows:
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1. The proposed Settlement Agreement, attached as Exhibit 2 to the
Motion, is preliminarily approved as fair, adequate, and reasonable in accordance
with Federal Rule of Civil Procedure 23(e)(2). The negotiations that resulted in
the Agreement did not begin until the Plaintiffs had undertaken significant
discovery from Defendants and third-parties, which informed the negotiations.
The Agreement followed serious, informed, and non-collusive negotiations
between the parties. The Agreement falls within the range of possible approval,
given the complexity, expense, and likely duration of the litigation; the stage of
proceedings at which the Agreement was reached; the risks of securing relief and
maintaining class certification; and the range of reasonableness of the Agreement
in light of the best possible recovery and the risks of continued litigation.

2. The Notice of Class Action Proposed Settlement and Hearing,
attached to the Motion as Exhibit 3 and the notice distribution plan are approved.
The content of the proposed Class Notice adequately provides information about
the history of the litigation; the terms of the Agreement; the fairness hearing;
right to object and appear at the fairness hearing; and information on how to
access a full copy of the Agreement and contact Class counsel. The method to
distribute the Class Notice by mailing it to individuals who serve as guardians ad

litem for children and youth in Pennsylvania dependency proceedings and Court



Case 1:17-cv-02332-JKM-PJC  Document 91-2  Filed 07/02/25 Page 3 of 4

Appointed Special Advocate organizations and disseminating it through Plaintiffs’
counsel’s listserv and posting it to their website is the best practicable notice
under the circumstances given that Class members are dependent children and
youth with mental health disabilities who are in the custody of 67 different
county agencies and living, for the most part, in out-of-home placements.

3. On or before , 2025, six (6) weeks

after the date this Order is entered, Plaintiffs will distribute the Class Notice to
the following: (a) individuals and organizations that represent children in the
juvenile dependency system to the extent that Class counsel is able to obtain
contact information for those individuals and organizations; and (b) Court
Appointed Special Advocate organizations.

4, On or before , 2025, two (2)

weeks after the date this Order is entered, Plaintiffs will: (a) distribute the Class
Notice to members of the listserv of Disability Rights Pennsylvania, and (b) post
the Class Notice on the website of Disability Rights Pennsylvania.

5. Plaintiffs’ counsel will provide a certification of notice to this Court

on or before , 2025, ten (10) days prior to the

final approval hearing scheduled in Paragraph 6 of this Order, stating when and

how the Class Notice required by this Order was distributed.
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6. A hearing on final approval of the proposed Settlement Agreement is
hereby scheduled for , 2025 at
__.m.in Courtroom of the William J. Nealon Federal

Building & U.S. Courthouse in Scranton, Pennsylvania.
7. Any objections or requests to participate in the hearing must be
received in writing by the Clerk of this Court on or before

, 2025, fourteen (14) days prior to the final

approval hearing scheduled in Paragraph 6 of this Order.

8. On or before , 2025, ten (10)

days prior to the final approval hearing scheduled in Paragraph 6 of this Order,
Plaintiffs will provide Defendants’ counsel with copies of all objections and
requests to participate and will file with the Court a motion and brief in support of
final approval of the proposed Settlement Agreement and a motion and brief in

support of an award of attorneys’ fees, litigation expenses, and costs.

The Honorable Julia K. Munley
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

S.R., by and through his next friend, Allison :
Ware; Theodore Smith, by and through his
next friend, Ashley Maddison; S.H., by and
through her next friend, Julia Shmilovich;
M.B., by and through his next friend,

Ashley Maddison; N.C., by and through his
next friend, Sue Walther; CHRYSTAL
STEWARD, by and through her next friend,
Debrorah Fegan, on behalf of themselves

and all others similarly situated, : No. 1:17-cv-02332-JKM
Plaintiffs, . (Judge Julia K. Munley)
V. : Class Action

PENNSYLVANIA DEPARTMENT OF HUMAN
SERVICES and VALERIE ARKOOSH, in her
official capacity as Secretary of the
Department of Human Services,

Defendants.

DECLARATION OF JENI HERGENREDER

|, Jeni Hergenreder , hereby declare based on personal knowledge as
follows:
1. | am a staff attorney employed by Disability Rights Pennsylvania

(DRP) and am class counsel in this lawsuit.
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2. The parties began fact discovery in the spring of 2018 and it
continued in earnest until the onset of the pandemic in March 2020.

a. Plaintiffs’ counsel served requests for production of
documents on Defendant Pennsylvania Department of Human Services (DHS),
which produced approximately 125,000 pages of documents that we reviewed.

b. The document production resulted in multiple disputes, which
were the subject of correspondence and negotiations between the parties’
counsel. The parties were able to resolve those disputes without judicial
intervention.

C. Plaintiffs’ counsel served interrogatories and requests for
admissions on DHS, resulting in the provision of, inter alia, extensive data related
to class members and to the provision of specific Medicaid-funded mental health
services to class members and non-dependent children and youth.

d. Plaintiffs’ counsel’s requests for admissions resulted in a
dispute regarding the number of admissions, which, after negotiations proved
unavailing, they submitted to the Court and on which Plaintiffs received a
favorable ruling.

e. Plaintiffs’ discovery in this case was not limited to DHS.

Because this case involved Medicaid-funded behavioral health services and child
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welfare services, Plaintiffs’ counsel served document subpoenas on and received
extensive documents from the five Behavioral Health Managed Care
Organizations (BH-MCOs) which, under contract with DHS, are responsible to
arrange for the provision of Medicaid-funded behavioral and mental health
services in all Pennsylvania counties and on approximately 20 of the 67 County
Children and Youth Agencies (CCYAs) that administer Pennsylvania’s child welfare
system.

f. Two CCYAs — Columbia County and Philadelphia — filed motions
to quash subpoenas seeking documents related to specific class members, which
were partially successful.

g. Plaintiffs’ counsel also served a document subpoena on and
received documents from the Administrative Office on Pennsylvania Court, which
has committees that have worked on issues relating to mental health services for
dependent youth that are the subject of this litigation.

h. Additionally, Plaintiffs’ counsel conducted significant informal
discovery from third parties. They interviewed officials and staff from multiple
CCYAs, as well as guardians ad litem, attorneys, and Court Appointed Special
Advocates (CASAs) who represent dependent youth in Pennsylvania to discuss

their experiences with respect to the needs of dependent youth with mental
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health disabilities. These discussions yielded important information, including
declarations in support of Plaintiffs’ claims.

i. To facilitate Plaintiffs’ written discovery requests to DHS,
Plaintiffs’ counsel took depositions of two DHS officials designated by DHS
pursuant to a Rule 30(b)(6) deposition notice to learn how DHS maintains data
relating to child welfare and Medicaid mental health services and outcomes.

j. Plaintiffs’ counsel had taken one substantive deposition of a
DHS official and one of a BH-MCO official and planned to continue depositions
when the pandemic put a hold on those plans.

k. Plaintiffs’ counsel also responded to written discovery requests
submitted by DHS.

l. While working on fact discovery, Plaintiffs’ counsel identified
and began working with potential expert witnesses. The experts were involved in
reviewing documents for case studies of class members and systemic issues
impacting class members’ access to child welfare and Medicaid mental health
services.

3. Based on the extensive fact discovery and in-depth discussions with
their experts, in the fall of 2020 Plaintiffs’ counsel presented to DHS a detailed,

written framework for potential resolution. DHS responded with its own written
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proposal in 2021. Although the parties began negotiations with wide-ranging
disagreements, the parties’ counsel, together with DHS officials and Plaintiffs’
experts, began meeting virtually in 2022 to discuss the issues underlying the
lawsuit and ideas to address them. These initial meetings ultimately led to
another written settlement proposal, which formed the basis for additional virtual
meetings to work through the terms in each section. The extreme complexity of
the issues and multiple systems involved resulted in relatively slow progress. On
September 30 and October 1, 2024, the parties held a two-day, in-person meeting
in Harrisburg, which included DHS officials, to try to resolve the remaining issues.
Although issues remained after those all-day meetings, they proved particularly
fruitful and substantially moved the ball forward. The parties continued to meet
multiple times to discuss the outstanding issues until we reached complete
resolution of all terms in May 2025, which is reflected in the Settlement
Agreement now submitted to the Court for preliminary approval (Exhibit 2 to
Plaintiffs’” Motion).

4, The Settlement Agreement is the result of serious, informed, hard-
fought, non-collusive negotiations between the parties. The parties began these
negotiations nearly five years ago. The parties’ respective proposals at the outset

were quite far apart, reflecting fundamentally differing views on how to resolve
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this litigation that involved two complex service systems in every part of
Pennsylvania. There were times during the discussions when the parties seemed
to reach impasse, but they worked diligently to resolve each logjam and move the
negotiations forward until they finally reached consensus on all terms.

5. Plaintiffs’ counsel had ample information to understand the issues
before beginning negotiations. They reviewed extensive documents produced by
DHS, the BH-MCOs, and many CCYAs as well as data and information from other
sources. This discovery provided critical insight into the issues impacting class
members’ timely access to mental health and child welfare services in integrated
settings, resulting in many class members being stuck in institutional settings or
experiencing placement instability. Understanding the scope and complexity of
the issues and their impact on achieving systemic reform helped to inform
Plaintiffs’ negotiations.

6. Plaintiffs’ counsel, Disability Rights Pennsylvania, has significant
experience litigating class action and systemic reform cases on behalf of
Pennsylvanians with disabilities under the federal Medicaid statute and the
integration mandates of the Americans with Disabilities Act. See, e.g., B.B. ex rel.
L.B., et al. v. Miller, No. 1:18-cv-1257-MEM, Order (M.D. Pa. June 28, 2022) (ECF

136) (securing class action settlement in lawsuit under federal Medicaid statute to


https://ecf.pamd.uscourts.gov/doc1/15518135213
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ensure access to wheelchair lifts, stair glides, and ramps for children with mobility
impairments); Benjamin v. Dep’t of Public Welfare, No. 1:09-cv-1182, 2014 WL
4793736 (M.D. Pa. Sept. 25, 2014) (approving class action settlement in ADA
integration mandate case to secure community services for institutionalized
individuals with intellectual disability); Harry M. v. Pennsylvania Dep’t of Public
Welfare, No. 1:10-cv-922, Mem. at 3-5 & Order, ECF 89 (M.D. Pa. Aug. 21, 2013)
(approving class action settlement in ADA lawsuit challenging the state’s failure to
provide effective communication to deaf individuals with intellectual disability
receiving Medicaid-funded home and community-based services); Mosley v.
Alexander, No. 11-2615, Order, ECF 38 (E.D. Pa. Nov. 27, 2012) (approving class
action settlement in Medicaid action challenging delayed eligibility
determinations for home and community-based services); Jimmie v. Dep’t of
Public Welfare, No. 3:09-cv-1112, Order, ECF 56 (M.D. Pa. Dec. 1, 2010)
(approving class action settlement of ADA and constitutional claims for individuals
with intellectual disability confined in state psychiatric hospitals). Plaintiffs’
counsel’s knowledge of the law, as well as the facts, provided the Class with
robust representation throughout the case, including during settlement

negotiations.


https://ecf.pamd.uscourts.gov/doc1/15514324003
https://ecf.paed.uscourts.gov/doc1/153112084438
https://ecf.pamd.uscourts.gov/doc1/15513142137
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7. It is Plaintiffs’ counsel’s opinion that the proposed Settlement
Agreement is fair, adequate, and reasonable. This case presents highly complex
factual and legal issues, which would require the parties to incur significantly
more costs to litigate through trial and possibly appeals. There would be
inevitable risks to establishing liability and securing a remedy that would provide
class members with greater relief than that afforded by the Settlement
Agreement. The terms of the Settlement Agreement — which will require multiple
systemic reforms and will have an outside expert assessing whether those
reforms are successful in both expanding access to mental health services for
dependent youth and in decreasing their placement in congregate care — fall well
within the range of reasonableness. Moreover, beginning implementation of the
Settlement Agreement now rather than waiting years until trial and appeals are
completed also benefits class members and favors approval.

| declare under penalty of perjury that the foregoing is true and correct.

Executed this 2nd day of July, 2025.

/s/ Jeni Hergenreder
Jeni Hergenreder
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EXHIBIT 2
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

S.R., by and through his next friend, Allison Ware
THEODORE SMITH, by and through

his next friend, Ashley Maddison; S.H., by and
through her next friend, Julia Shmilovich; M.B,,

by and through his next friend, Ashley Maddison; :
N.C., by and through his next friend, Sue Walther; :
CHRYSTAL STEWARD, by and through her next :
friend, Deborah Fegan, on behalf of themselves

and all others similarly situated,
No. 1:17-cv-02332-JKM

Plaintiffs, : (Judge Julia K. Munley)

V. : Class Action

PENNSYLVANIA DEPARTMENT OF HUMAN :
SERVICES and Valerie Arkoosh, in her official

capacity as Secretary of the Department of Human :
Services, :

Defendants.

SETTLEMENT AGREEMENT
WHEREAS, the Plaintiffs, six Pennsylvania Medical Assistance
beneficiaries who were under the age of 21 with mental health disabilities who had
been adjudicated dependent, filed this putative class action on December 18, 2017,
on behalf of themselves and a class of others similarly situated, alleging that the
Defendants have not complied with provisions of Title XIX of the Social Security

Act, Title II of the Americans with Disabilities Act, and section 504 of the



Case 1:17-cv-02332-JKM-PJC  Document 91-4  Filed 07/02/25 Page 3 of 42

Rehabilitation Act, as well as regulations promulgated under those statutes, by
failing to provide medically necessary mental health and child welfare services to
dependent youth with mental health disabilities and failing to protect them from
discrimination, including but not limited to, unnecessary institutionalization; and

WHEREAS, by order dated April 3, 2018, the Court certified a class of
“[a]ll Pennsylvania children and youth under the age of 21 who now, or in the
future, aré adjudicated dependent and have diagnosed mental health disabilities,”
and by order dated May 8, 2018, approved the proposed class Notice and Notice
distribution plan; and

WHEREAS, Plaintiffs’ counsel, with assistance from Department of Human
Services (“Department” or “DHS”) staff, distributed the Notice of the class action
to individuals and organizations that represent children in the dependency system,
including the Pennsylvania Court Appointed Special Advocate organizations, and
posted the Notice on the website of Disability Rights Pennsylvania; and

WHEREAS, the Defendants filed a Motion to Dismiss, which the Court
denied by order dated May 23, 2018; and

WHEREAS, the Parties have engaged in significant discovery, including
third-party discovery; and

WHEREAS, the Defendants deny that they have not complied with the cited

provisions of Title XIX of the Social Security Act, Title II of the Americans with
2
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Disabilities Act, or section 504 of the Rehabilitation Act and Plaintiffs do not
concede the validity of any defense; and

WHEREAS, the Parties agree that class members need prompt access to
medically necessary and appropriate mental health and child welfare services in
order to grow and thrive and are best served by living in family and integrated
settings rather than congregate and segregated environments; and

WHEREAS, the Parties seek to amicably resolve the claims in this case
without the expense, risks, delays, and uncertainties associated with continued
litigation;

NOW, THEREFORE, the Parties enter into this Settlement Agreement.
L. Definitions

1. The following definitions apply to this Settlement Agreement:

a. “AFCARS” means the federal Adoption and Foster Care

Analysis and Reporting System, specifically the diagnostic and placement
classification categories referenced in Paragraphs 29 and 43. The Parties
understand that the AFCARS classifications are subject to change, and, if they are
amended, Defendants will use the revised classifications. To the extent that the
AFCARS diagnostic or placement categories are withdrawn, revoked, or otherwise

abandoned, Defendants will use its best efforts to continue to report information
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using the AFCARS classifications as they exist at the time this Agreement is
executed.

b. “Agreement” means this Settlement Agreement.

¢, “BH-MCO” means Behavioral Health Managed Care
Organization, an entity which manages the purchase and provision of Medicaid-
funded behavioral health services under an agreement with DHS or Primary
Contractors.

d. “Children” mean children and youth under age 21.

€. “Class” and “Class members” means all Pennsylvania children
and youth under the age of 21 who, now or in the future, are adjudicated dependent
and have diagnosed mental health disabilities.

f. “CMS” means the Centers for Medicare and Medicaid Services.

g. “Community-based residential services” includes Group Home
(Family Operated), Group Home (Staff Operated), and Supervised Independent
Living.

h. “Congregate care” means Group Home (Shelter Care),
Residential Treatment Center, Child Care Institution, Child Care Institution
(Shelter Care), Juvenile Justice Facility, Medical or Rehabilitative Facility, and

Psychiatric Hospital.
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1. “Consultant” means the individual or individuals retained by
DHS with expertise in both child welfare and mental health systems, who is
mutually acceptable to both DHS and Plaintiffs.

] “Community Residential Rehabilitation Host Home™ (“CRR-
HH”) means services provided by surrogate parents and the Community
Residential Rehabilitation Services (“CRRS”) provider in the private residence of a
family, other than the home of the child’s parents, with whom the CRRS provider
contracts to provide a structured living arrangement for one to three children.
CRR-HH provides services to youth up to age 18 who have demonstrated over
time, maladaptive interpersonal behavior which significantly impairs the child’s
functioning within the family and among the child’s peers. These services target
youth who are at risk for out of home placement. For data collection purposes,
CRR-HH will be considered Group Homes (Family Operated) and certain types of
Foster Care.

k. “County children and youth social service agency” or “CCYA”
means the child protective services agency — including CCYA officials,
employees, agents, contractors, and successors — in each Pennsylvania county
established and governed by specific state laws regarding child welfare.

L “County MH/ID Office” means the mental health and

intellectual disability program established by a county or two or more counties
5
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acting in concert pursuant to the Pennsylvania Mental Health and Intellectual
Disability Act, 50 P.S. § 4101 et seq.

m. “DHS” or the “Department” means the Pennsylvania
Department of Human Services, its officials, departments and agencies, employees,

counsel, agents, contractors, and successors.

n. “EBP” means Evidenced-Based Practices, including Evidence-
Based Therapies.
0. “Effective Date” means the date the Court issues an order

granting final approval of the Settlement Agreement.

p. “Family” means biological kin, adoptive parents, extended
family of adoptive parents, custodial parents (subsidized or not subsidized), and
non-related persons providing temporary care or resources.

g. “Foster Care” means the provision of care to dependent
children in the following settings: Foster Family Home (Licensed Home), Foster
Family Home (Therapeutic Foster Family), Foster Family Home (Shelter Care
Foster Family Home), Foster Family Home (Relative Foster Family), Foster
Family Home (Pre-Adoptive Home), and Foster Family Home (Kin Foster Family
Home).

r. “Mental health disability” means a mental health impairment

that substantially limits one or more major life activity.
6
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S. “Parties” means the Plaintiffs and Defendants and their
respective counsel.

t. “Primary Contractor” means a County, Multi-County Entity, or
a BH-MCO which has an agreement with the Department to manage the purchase
and provision of Medicaid-funded behavioral health services.

u. “Program Standards and Requirements for the HealthChoices
Behavioral Health Program” is part of the grant agreement between DHS and the
Primary Contractors and/or BH-MCOs that annually sets forth the obligations of
the Primary Contractors and/or BH-MCOs to administer the Behavioral Health
HealthChoices Program. The Program Standards and Requirements includes the
Appendices to that document.

v. “Residential Treatment Facility” or “RTF” means a facility that
provides 24-hour care for children with mental health disabilities, including
Psychiatric Residential Treatment Facilities. Regarding data collection, RTFs are
counted as Residential Treatment Centers.

w.  “Therapeutic Foster Care” means a foster family home that
provides specialized care and services.

II. Mental Health Screenings and Evaluations
2. Within 180 days of the Effective Date, DHS will issue written

guidance to encourage CCYAs to refer for a mental health screening each child: (a)
7
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for whom it has an open case with the CCYA, (b) who has not been referred for or
1s not currently receiving mental health services, and (c¢) who, based on the
CCYA'’s observations or information provided to CCYA, including information
from the child’s family or foster family, is exhibiting potential mental or
behavioral health symptoms. DHS will allow counsel for Plaintiffs and the class
14 days to review and provide feedback on the written guidance before it is issued.

3. The DHS guidance issued pursuant to Paragraph 2 will provide that
the CCYA will make the screening referrals to the child’s BH-MCO or, if the child
is not covered by Medicaid, to the child’s County MH/ID Office, unless: (a) the
CCYA is aware that a referral has already been made by a different source, or (b)
the CCYA has a process for completing the screening itself and will complete the
screen within 7 days of the date a screen is determined to be needed.

4. Within 180 days of the Effective Date, DHS will provide written
guidance to the County MH/ID offices encouraging: (a) coverage of mental health
screenings and evaluations for children who meet the criteria in Paragraph 2 but
are not eligible for Medicaid, and (b) completion of those screenings within 7 days
of referral. DHS will allow counsel for Plaintiffs and the class 14 days to review
and provide feedback on the written guidance before it is issued.

3. Beginning with the calendar year 2026 Program Standards and

Requirements for the HealthChoices Behavioral Health Program, DHS’s
8



Case 1:17-cv-02332-JKM-PJC  Document 91-4  Filed 07/02/25 Page 10 of 42

agreements with the Primary Contractors and/or BH-MCOs will require that the
BH-MCO’s provider network provide treatment intervention within 7 days for
routine appointments, including mental health screenings and mental health
evaluations.

6. Beginning the calendar year 2026 Program Standards and
Requirements for the HealthChoices Behavioral Health Program, DHS’s
agreements with the Primary Contractors and/or BH-MCOs will require that the
BH-MCOs assist in scheduling and arranging for a mental health evaluation for
every class member who is enrolled in Medical Assistance for whom the mental
health screening indicates a need for such evaluation. Depending on the needs of
the class member, the evaluation must consist of a complete psychological,
neuropsychological, and/or psychiatric evaluation.

7. The Primary Contractor and/or BH-MCO may allow a provider to
utilize telehealth resources to conduct a mental health evaluation, if medically
necessary, if consented to by the class member or health care decision maker, as
permitted by Federal and State law, and in accordance with DHS policies within
the timeframes set forth in Paragraph 5.

8. Within 180 days, DHS will issue written guidance to the Primary
Contractors and BH-MCOs (with the expectation that the guidance will be shared

with their providers who conduct mental health evaluations) that the mental health
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evaluation should include specific recommendations of services and interventions
(including the amount, duration, and scope of services) — regardless of funding
source or the availability of the services and interventions — that the class member
needs, including, but not limited to, any specific Evidence-Based Therapies. DHS
will allow counsel for Plaintiffs and the class 14 days to review and provide
feedback on the written guidance before it is issued.
III. Teaming Models

9. Within 180 days of the Effective Date, DHS will issue written
guidance to encourage CCYAs to use an evidence-based teaming model for any
class members for whom the CCYA, County MH/ID Office, or DHS’s Regional
OCYF Office determines that teaming is likely to improve the class member’s
access to services and/or outcomes. DHS will allow counsel for Plaintiffs and the
class 14 days to review and provide feedback on the written guidance before it is
issued. The guidance will include, at a minimum, the following information:

a. Composition of the Team: The Team should include
representatives from all involved agencies and systems that serve the class member
(including, as applicable: child welfare, BH-MCOs, juvenile justice, mental health,
intellectual disability/autism, education, and any other involved agency); the class
member’s biological family, extended biological family, and foster family (if

applicable); the class member (if 11 or older), if they so choose; any natural or
10
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informal supports the family, foster family, and/or class member ask to have
included; and representatives of providers that serve the child including any
congregate care program.

b. Use of a Facilitator: The Team should have an identified
facilitator who may be a professional independent of the agencies or a
representative of one of the involved agencies or systems and who will be
responsible to ensure the service plan identifies the class member’s and family’s or
foster family’s strengths and needs, ensure the service plan includes realistic and
measurable goals and objectives, and clearly delineates the responsibilities of all
Team members.

C. Training for CCYA Staff: DHS will encourage that all levels of
CCYA staff (excluding support staff) — from caseworkers to supervisors to
administrators — will be trained at least annually (and, in no event, later than 90
days after they are hired) in the teaming model chosen by the CCYA.

d. The intensity of teaming services provided by the Team should
be commensurate with the needs of the class member being served. For example,
more intensive teaming services for class members with more significant or
complex needs could include, but not be limited to, increased frequency of
meetings, meeting quickly after trigger events, (including an unplanned change in

placement; a proposed or actual expulsion from school; an arrest or referral to law
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enforcement), ensuring that appropriate crisis plans exist in all settings in which
the child may experience a mental health crisis, and, when necessary, providing
input on and support implementation of such crisis plans, new mental health
evaluations, and seeking assistance from DHS through the Complex Needs
Planning process as needed.

10. DHS will allow CCY As to select the teaming models they prefer to
use but will require that CCY As inform DHS of the teaming models they choose in
the needs-based plan and budget for FY 2027-2028 and annually thereafter. DHS
will evaluate the teaming models chosen by the CCY As for appropriateness in
consideration of the characteristics of the population served in that county. Should
DHS determine that a teaming model chosen by the CCYA is not appropriate, it
will advise the CCYA to change models in the next needs-based plan and budget.
The CCYA will inform DHS annually how it is implementing its chosen model
and how it is maintaining fidelity to the model.

IV. Complex Needs Planning Process

11.  Within 180 days of the Effective Date, DHS will revise and clarify its
Bulletin on the Complex Needs Planning process to better support CCY As and
Teams in their efforts to coordinate and plan for the care and treatment of class
members with complex needs in the least restrictive setting in an effort to ensure

class members have access to such care and treatment with reasonable promptness.
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12.  The revised Complex Needs Planning process will set forth clear roles
and responsibilities for the process at the county, regional, and state levels to
maximize resources, expertise, and collaboration.

13.  The revised Complex Needs Planning process will also include
instructions to the CCY As on how to identify children in their care who have
“complex needs” that warrant referral to the Complex Needs Planning process to
reflect as follows:

a. Understanding that each youth with complex needs and their
families are unique, and that there are several characteristics that differentiate them
from the general population, including any of the following:

i. Complex trauma including abuse, neglect, developmental, and

institutional trauma;

ii. Multiple and complex diagnoses across developmental,
physical, and/or mental health domains;

iii. Complex communication needs;

iv. Inconsistent presentation of behaviors and symptoms across
settings;

v. Lack of diagnostic clarity;

vi. Disrupted education;

vii. Limited, strained, or no natural supports;
13
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viii. Multiple system involvement including justice systems; or
iXx. An extensive history of out-of-home care, including multiple
disrupted placements.

b. When considering a specific youth, not all of these
characteristics are required — though it is often a combination of several and
sometimes all of them. Additionally, a youth may not have the most acute needs,
but could still be considered as having “complex needs.”

14.  Within 180 days of the Effective Date, as part of the revised Complex
Needs Planning process, DHS will form a Complex Needs Planning Team. The
Complex Needs Planning Team will include representatives from each relevant
DHS program office. The Complex Needs Planning Team will be available to
provide technical assistance regarding licensing, funding, successful strategies
from other counties/regions, and referrals to clinical resources and support
CCYA'’s and children’s Teams. The Complex Needs Planning Team also will be
available, as needed, to assist in developing a comprehensive plan to meet the
needs of a class member identified as having complex needs and/or securing
medically necessary services for the class member with reasonable promptness.

15.  Within 60 days of the Effective Date, DHS will identify a financial
resources team. Within one year of the Effective Date, the financial resources

team will develop guidance and online training for CCYAs, County MH/ID
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Offices, Primary Contractors, BH-MCOs, and Teams serving class members, on
the various funding streams that support the development of person-centered plans
for class members in the least restrictive setting, and share that guidance and
training with relevant stakeholders. DHS will allow counsel for Plaintiffs and the
class 14 days to provide feedback on the content of DHS’ guidance and online
training before it is made public. The financial resources team will be available, as
requested, to provide technical assistance on funding services for class members in
the Complex Needs Planning process.

16.  Beginning with the calendar year 2026 Program Standards and
Requirements for the HealthChoices Behavioral Health Program, DHS will require
Primary Contractors and/or BH-MCOs to report to DHS, each quarter, class
members who have been residing at an RTF for more than one year and do not
have an identified discharge resource (family or provider) and an expectation of
discharge within 60 days. DHS will review the report to determine whether the
class member meets the criteria for referral to DHS’s Complex Needs Planning
process, and if so, will advise the county of the availability of the Complex Needs
Planning process for that class member.

17.  Beginning with the calendar year 2026 Program Standards and
Requirements for the HealthChoices Behavioral Health Program, DHS will require

Primary Contractors and/or BH-MCOs to report to DHS, each quarter, class
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members who have been residing in an inpatient psychiatric hospital for more than
60 days and do not have an identified discharge resource (family or provider) and
an expectation of discharge within 14 days. DHS will review the report to
determine whether the class member meets the criteria for referral to DHS’s
Complex Needs Planning process, and if so, will advise the county of the
availability of the Complex Needs Planning process for that class member.

18. DHS will include in the calendar year 2026 Program Standards and
Requirements that by April 1, 2026, the Primary Contractors and/or BH-MCOs
will provide to DHS summaries of community services that are available to serve
class members identified as having complex needs in the least restrictive setting
and best practices in serving class members identified as having complex needs.
By July 1, 2026, DHS will share this information with officials and staff of DHS,
CCYAs, Primary Contractors, BH-MCOs, and all Teams that serve class members
1dentified as having complex needs.

V.  Medicaid and Child Welfare Service Enhancements

19. Within ninety (90) days of the Effective Date, DHS will communicate

to CMS its intent to request to secure federal funding for the following services:
a. respite services, including community-based and overnight

respite, for families and foster parents of class members; and
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b. evidence-based teaming services (unless DHS determines and
confirms to Plaintiffs’ counsel that Medicaid funding is available for that service
without the need to secure federal funding as outlined in this Section).

20. If CMS is open to all or part of the proposal to secure federal funding
for the services identified in Paragraph 19, DHS will submit a formal request for
federal funding for those services to CMS no later than two (2) years after the
Effective Date. If, however, CMS confirms in writing that it will not grant a
request for federal funding for any or all of the services identified in Paragraph 19,
or if CMS does not respond to the intent to request federal funding after DHS
makes two outreach attempts to CMS over a 180-day period, DHS is not obligated
to submit such a request for federal funding for those services. In the event that
CMS confirms in writing that it will not grant a request for federal funding (or does
not respond to the intent to request federal funding after the two outreach attempts)
for any or all of the services identified in Paragraph 19 and this Agreement remains
in effect as of February 1, 2029, DHS will re-communicate to CMS 1its intent to
request federal funding for those services identified in Paragraph 19, and, if CMS
is agreeable to considering the request at that time, DHS will submit a formal
request for federal funding no later than December 31, 2031.

21. Beginning 120 days after the Effective Date and every 60 days

thereafter, DHS will provide Plaintiffs’ counsel with updates regarding its efforts
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to secure federal funds pursuant to Paragraphs 19 and 20, including a summary of
any progress DHS has made until DHS secures the federal funding, CMS indicates
that federal funding will not be approved, or CMS does not respond to DHS’s
requests as outlined in Paragraph 20.

22.  DHS will work in good faith to address and resolve any questions or
concerns raised by CMS to secure approval for the federal funding submitted
pursuant to Paragraphs 19 and 20.

23.  Within 120 days of the Effective Date, DHS will issue written
guidance providing a definition and description of therapeutic foster care to be
used by the CCY As. DHS must consult with CCYAs and the Consultant in
establishing the definition. At minimum, DHS’s written guidance will describe: (a)
industry-wide standards for therapeutic foster care; (b) best practices for training of
therapeutic foster families; and (c) best practices for providing support to
therapeutic foster families, especially to prevent disrupted placements. DHS will
allow counsel for Plaintiffs and the class 14 days to review and provide feedback
on the written guidance before it is issued.

24.  Within 180 days of the Effective Date, DHS will publish on its
website a printable list of all mental and behavioral health services that may be
available to Pennsylvania children through Medicaid or other funding sources, to

the best of its knowledge. The service list will reference the possible funding
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source(s) for each service and provide information on what entities individuals
should contact for more information on or to request those services. Before DHS
publishes that list, it will share the list with Plaintiffs’ counsel and other
stakeholders and allow them 14 days to provide feedback. DHS will review the list
at least every 6 months to ensure the accuracy of the information. DHS will
require the Primary Contractors and BH-MCOs to provide information in their
Member Handbooks about the service list, including where it can be found on
DHS’s website and how they can request a paper copy of the list from the Primary
Contractors and BH-MCOs. DHS will announce the publication of the service list
(including when it updates the list) to providers and provider associations through
its listserv and, in that announcement, will urge provider associations to share the
service list with its members, especially those who conduct mental health
evaluations.
VI. Policies and Procedures Relating to RTFs

25.  Beginning with the calendar year 2026 Program Standards and
Requirements for the HealthChoices Behavioral Health Program, DHS will require
the Primary Contractor and/or BH-MCO to submiit to it for review and prior
approval, any plan to admit a class member aged 10 or younger to an RTF. DHS
will review the RTF provider’s service description to determine if the placement is

the least restrictive to meet the needs of the class member. If DHS questions the
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RTF placement, it will contact the Primary Contractor or BH-MCO to review the
placement.

26.  For each class member who is placed in an RTF following the review
described in Paragraph 25, DHS will require the Primary Contractor and/or BH-
MCO to submit a report to it every three months describing the child’s discharge
plan and what, if any, barriers exist or are anticipated to prevent timely discharge.

27. Beginning with the calendar year 2026 Program Standards and
Requirements for the HealthChoices Behavioral Health Program, DHS will require
the Primary Contractor and/or BH-MCO to provide to DHS, before a class member
is referred for RTF placement after two previous RTF admissions and discharges
to a lower level of care in a two year period, a written summary outlining the
reasons the class member is being referred for RTF placement. The DHS Complex
Needs Planning Team will review the summary. If DHS and/or its Complex Needs
Planning Team questions whether the placement is the least restrictive to meet the
needs of the class member, it will contact the Primary Contractor and/or BH-MCO
to confirm the placement.

28.  DHS will maintain updated service déscriptions with admission and

exclusion criteria for all RTFs and make the service descriptions available to

CCYA:s.
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VII. Information Relating to Class Members
29.  Uniform, Centralized Data Collection System for CCYAs

a. By December 31, 2031, DHS will develop a Uniform,
Centralized Data Collection System. The CCY As will be expected, at minimum,
to input data for all dependent children, including those who they are serving at the
time the system is implemented. One of the goals of the system is to permit the
CCYAs and DHS to have access to consistent information that permits them to
assess services provided to and placements of dependent children with mental
health disabilities, including those with co-occurring conditions; to identify gaps in
or delays in access to services or placements; and to determine whether progress is
being made in ensuring that dependent children with mental health disabilities have
timely access to services and placements in the most integrated setting appropriate
to their needs.

b. DHS’s Uniform, Centralized Data Collection System will
gather the following information for each dependent child: (1) diagnoses of an
intellectual disability, autism spectrum disorder, visual impairment and blindness,
hearing impairment and deafness, orthopedic impairment or other physical
condition, mental/emotional disorders, attention deficit hyperactivity disorder,
serious mental disorders, developmental delay, developmental disability, other

diagnosed condition(s); (2) the date(s) of any mental health screens to the extent
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known by the CCYA; (3) whether the child was referred to the DHS Resource
Account for Complex Needs Planning and, if so, the dates and the status of the
referral; (4) the beginning and, if available, end dates of the child’s placement in
any of the following out-of-home placements as used in AFCARS: Foster Family
Home (Licensed Home), Foster Family Home (Therapeutic Foster Family), Foster
Family Home (Shelter Care Foster Family Home), Foster Family Home (Relative
Foster Family), Foster Family Home (Pre-Adoptive Home), Foster Family Home
(Kin Foster Family Home), Group Home (Family Operated), Group Home (Staff
Operated), Group Home (Shelter Care), Residential Treatment Center, Qualified
Residential Treatment Center, Child Care Institution, Child Care Institution
(Shelter Care), Supervised Independent Living, Juvenile Justice Facility, Medical
or Rehabilitative Facility, Psychiatric Hospital, Runaway, Whereabouts Unknown,;
and (5) whether the child is in a shared case between CCYA and juvenile
probation.

c. DHS will use its best efforts to gather and include in its
Uniform, Centralized Data Collection System the following information for each
dependent child: (1) whether any mental health screening resulted in a referral for
evaluation and, if so, the date that the evaluation began; (2) mental health services
received by the dependent child with an effort for classifications that are as specific

as practicable; and (3) whether the child needs any mental health services that they
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are not receiving and, if so, what they are and why they are not receiving them; and
(4) whether the child is part of an evidence-based teaming model.

d. DHS will confer with the Consultant to determine if there is
other data that should be collected by DHS through the Uniform, Centralized Data
Collection System.

30. Data Reports Regarding Class Members

a. Beginning with DHS’s first submission of its semiannual
AFCARS report to the federal government after the Effective Date of this
Agreement, DHS will provide reports to Plaintiffs’ counsel and the Consultant no
later than 60 days after the dates of their semiannual AFCARS submissions that
include the following information: (1) the number of dependent children served by
the county during the report period who have mental/emotional disorders and/or
serious mental disorders; (2) the number of dependent children served during the
report period who have any mental/emotional disorders and/or serious mental
disorders and a co-occurring diagnosis listed in Paragraph 29(b)(1); (3) the number
of dependent children with mental/emotional disorders and/or serious mental
disorders during the report period who are in a shared case between CCYA and
juvenile probation; (4) the number of dependent children with mental/emotional
disorders and/or serious mental disorders as of the last day of the report period who

are in out-of-home placements broken down by the most recent type of placement
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as listed in Paragraph 29(b)(4); and (5) subject to feasible change based on the
recommendations of the Consultant, the number of dependent children with
mental/emotional disorders and/or serious mental disorders who, in the previous 24
months, had more than four changes in living arrangements broken down by the
number of changes and age groups (13 and younger; 14 and older). Provided,
however, that if the AFCARS report(s) contains any significant data error(s), DHS
will provide the report(s) to Plaintiffs’ counsel and the Consultant as soon as
possible after the error(s) are corrected and will notify them promptly of any delays
in the reports and when DHS expects to finalize and produce them.

b. DHS will include in the reports submitted pursuant to
Paragraph 30(a) the following information when and if it is available (see
Paragraph 29(c)) from DHS’s Uniform, Centralized Data Collection System: (1)
the number of dependent children who received mental health screens and the
average number of days between referrals for and receipt of screens; (2) the
number of dependent children who received initial appointments for evaluations
and the average number of days between referrals for and receipt of initial
appointments for evaluations; and (3) the number of dependent children receiving
mental health services broken down by types of services with an effort for

classifications that are as specific as practicable.
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C. DHS will produce the following congregate care data to
Plaintiffs’ counsel and the Consultant no later than 120 days after the Effective
Date of this Agreement and every six months thereafter:
(1)  the numbers and average length of stay of dependent

children with mental health disabilities served in each of the following settings: (a)
in-state RTFs (including individuals placed in out-of-state RTFs within 50 miles of
their home counties); (b) out-of-state RTFs (excluding individuals placed within 50
miles of their home counties); and (c) inpatient psychiatric hospitals (excluding

emergency room Visits);

(2)  Of the dependent children with mental health disabilities
served in RTFs, the number who had been there for: (a) six to twelve months; (b)
12-24 months; and (c) more than 24 months;

(3) The numbers and average length of stay of dependent
children with mental health disabilities under the age of 10 in RTFs;

(4) The numbers and average length of stay of dependent
children with mental health disabilities ages 10 through 14, inclusive, in RTFs;

(5) The number of dependent children with mental health
disabilities discharged from RTFs and the number of dependent children with

mental health disabilities discharged from RTFs who were readmitted for RTF

treatment within 90 days of their discharge; and
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(6) Ofthe dependent children with mental health disabilities
in inpatient psychiatric hospitals (excluding emergency room visits), the number
who were hospitalized for: (a) more than 30 days; (b) more than 90 days; and (c)
more than 180 days.

d. DHS will confer with the Consultant to determine if there are
other metrics which DHS should include in its reports.

€. After the termination of this Agreement pursuant to Paragraph
60, DHS’s obligations to provide the reports outlined in this Paragraph will end.

VIILI. Identifying and Addressing Barriers to Child Welfare and Mental
Health Services for Class Members

31.  Within 90 days of the Effective Date, DHS will engage an
independent consultant(s) (the “Consultant” as defined by this Agreement). DHS
will pay the reasonable fees and expenses incurred by the Consultant. If, for some
reason, the Consultant is unable to fulfill their responsibilities, DHS will work with
Plaintiffs’ counsel to identify a replacement to fill that role.

32. A party may seek to terminate the Consultant for good cause. The
party seeking termination will submit to the other party a written description of
why the Consultant should be terminated. If the Parties are unable to reach an
agreement on whether the Consultant should be terminated, the Parties will request

the Court to refer the matter to a magistrate judge for resolution.
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33.  If'the Parties agree or the magistrate judge orders that the Consultant
be terminated for good cause, the Parties will confer within fifteen (15) days of
termination to begin the process of jointly selecting a new Consultant. If the Parties
are unable to agree upon the selection of a new Consultant, each party will submit
two (2) names along with resumes and rate proposals to a magistrate. The
magistrate judge will assist the Parties by selecting a Consultant from among the
names submitted.

34.  The Parties agrée that: (a) DHS will include in its contract with the
Consultant that, except as authorized by the Parties acting together, the Consultant
will not make any public statements regarding any act or omission of DHS or its
agents, representatives, or employees, or disclose information provided to the
Consultant pursuant to this Agreement to any non-party; (b) DHS will include in
its contract with the Consultant that except for proceedings in this matter, the
Consultant will not testify or present any other evidence in any other litigation or
proceeding regarding any act or omission of DHS or any of its agents,
representatives, or employees solely related to this Agreement, nor testify
regarding any matter or subject that the Consultant may have learned solely as a
result of the Consultant’s performance under this Agreement, nor serve as a non-
testifying expert regarding any matter or subject that the Consultant may have

learned solely as a result of the Consultant’s performance under this Agreement;
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(c) the Consultant is not to be considered a State, County or local agency or an
agent thereof, and accordingly the records maintained by the Consultant will not be
deemed public records subject to public inspection; (d) DHS will include in its
contract with the Consultant that unless such conflict is waived by the Parties, the
Consultant will not accept employment or provide consulting services that would
present a conflict of interest with the Consultant’s responsibilities under this
Agreement; (e) DHS will propose in its contract with the Consultant that all
information obtained by the Consultant shall be maintained in a confidential
manner (it is not a violation of confidentiality for Consultant to communicate with
Plaintiffs’ counsel as provided for in Paragraph 39).

35. DHS will work in good faith and collaboratively with the Consultant
to 1dentify and implement specific recommendations for tangible actions needed to
enhance the service delivery system, reduce reliance on congregate care, and
increase the availability of foster care and community-based residential services
and evidence-based non-residential services for class members so that DHS is able
to achieve Substantial Compliance with the Agreement as defined in Paragraph 44.

36. DHS and the Consultant will develop a plan for the Consultant’s
review of the Pennsylvania mental health and child welfare systems as it relates to
class members so that the Consultant is able to make recommendations for

improvement to achieve the goals stated in Paragraph 35 and to enable DHS to
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achieve Substantial Compliance with the Agreement as defined in Paragraph
44. DHS will provide the plan to Plaintiffs’ counsel upon its completion as well as
any amendments that are subsequently made to the plan.

37.  The Consultant will have access through DHS to data and information
reasonably available and needed from its Office of Mental Health and Substance
Abuse Services and its Office of Children, Youth and Families. DHS will make
reasonable efforts to obtain information requested by the Consultant that is in
possession of the CCY As, Primary Contractors, and the BH-MCOs.

38.  The Parties defer to the expertise of the Consultant in determining the
scope of information necessary to conduct and complete this work and develop
recommendations.

39.  Within one year after engagement, the Consultant will provide
Plaintiffs’ counsel a status report summarizing their work with DHS pursuant to
this Agreement and will provide an updated report annually thereafter until the
termination of this Agreement pursuant to Paragraph 60. Plaintiffs’ counsel will
have access to communicate/meet with the Consultant about the scope and
progress of the work under this Agreement and DHS will have the option to
participate in this communication/meeting with the Consultant. This
communication/meeting with the Consultant will take place at a reasonable time

after the request is made by Plaintiffs’ counsel for the communication/meeting.
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Plaintiffs’ counsel will be provided, upon request, with any information provided
to the Consultant as part of their work under this Agreement. The information
and/or data shared pursuant to this Paragraph shall be covered by the
Confidentiality Stipulation and Order filed in this case on August 10, 2018.

40.  DHS will generate baseline data for each of the following congregate
care metrics that will be part of the Consultant’s Substantial Compliance
Assessments:

a. the average length of stay of class members in RTFs;

b.  the number of class members in RTFs who will meet the
criteria for discharge from an RTF within 60 days but who do not have an
identified discharge resource;

C. the number of class members in inpatient psychiatric hospitals

for more than 14 days who do not have an identified discharge resource;

d. the average length of stay of class members under age 10 in
RTFs;

B the number of class members in shelters for more than 30 days;
and

f. the number of class members discharged from RTFs to a lower

level of treatment who are readmitted to an RTF within 60 days of their initial

discharge dates.
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g. DHS will work with the Consultant to determine when it is
appropriate to generate this baseline data. Once the baseline data is generated,
DHS will provide that information to Plaintiffs’ counsel. The information and/or
data shared pursuant to this Paragraph shall be covered by the Confidentiality
Stipulation and Order filed in this case on August 10, 2018.

41. DHS and the Consultant will propose to Plaintiffs’ counsel
meaningful and achievable percentage reductions to the congregate care metrics
listed in Paragraph 40 that will be used as part of the Substantial Compliance
Assessment as set forth in Paragraph 44. DHS and the Consultant will provide
Plaintiffs’ counsel at the time they submit their proposal with an explanation as to
how they arrived at the recommendations, including any data and information
relied upon. The information and/or data shared pursuant to this Paragraph shall
be covered by the Confidentiality Stipulation and Order filed in this case on
August 10, 2018.

a. Within 30 days after DHS and the Consultant submit the
proposed percentage reductions to the congregate care metrics to Plaintiffs’
counsel, the Parties and the Consultant will meet to discuss the proposal. If
Plaintiffs’ counsel disagrees with the proposal, the Parties and the Consultant will

try to reach consensus for adjustments to the proposed reductions.
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b.  If the Parties and Consultant are unable to achieve consensus on
the reductions to the congregate care metrics, Plaintiffs’ counsel can request that
the Court refer the dispute to a magistrate judge for mediation and/or resolution. If
the magistrate judge is required to resolve the dispute, they will assess whether the
disputed reductions to the congregate care metric(s) are meaningful and achievable
in consideration of the statutory, regulatory and budgetary framework under which
DHS operates and in consideration of efforts expended by the Parties to achieve
compliance with the Agreement.

42.  DHS will determine when it wants the Consultant to begin its first
Substantial Compliance Assessment to determine whether it is in substantial
compliance with the Agreement (as defined in Paragraph 44), provided, however,
that it will measure data at least nine months after the baseline congregate care data
generated pursuant to Paragraphs 40-41 (except for the number of class members
in shelter data which will be measured at least six months after the baseline data
for this area as specified in Paragraph 43).

43.  The Consultant will undertake at least two additional Substantial
Compliance Assessments to determine if DHS is in Final Substantial Compliance
with the Agreement, possibly more if required by Paragraph 45. Each Substantial
Compliance Assessment must be at least 9 months after the prior Assessment. The

Parties recognize, however, that the data for determining whether there has been
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the required reduction of the number of class members in shelters will be based on
AFCARS data that reflect a six-month time period. Accordingly, the number of
class members in shelters data will be at least 6 months after the prior assessment.

44.  In each Substantial Compliance Assessment, the Consultant must
determine that all the following criteria have been met:

a. DHS has taken the actions required by the Agreement.

b. Information from relevant resources reflect that the following
services are being provided with reasonable promptness: CRR-HH; therapeutic
foster care; outpatient psychiatric services (including evidence-based therapies);
Family-Based Mental Health Services; Intensive Behavioral Health Services; and
Crisis services.

C. Data on each of the congregate care metrics determined
pursuant to Paragraphs 40-41 show the agreed-upon percentage reductions from
baseline.

45. To achieve Final Substantial Compliance that will result in
termination of the Agreement pursuant to Paragraph 60, the Consultant must
conclude that DHS achieved substantial compliance: (a) in the first three
consecutive Substantial Compliance Assessments; or (b) in any three out of four
consecutive Substantial Compliance Assessments. However, to the extent that the

Consultant concludes that DHS has achieved Substantial Compliance with one or
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more (but not all) specific criteria/metrics identified in Paragraph 44 in the first
three consecutive Substantial Compliance Assessments or in any three out of four
consecutive Substantial Compliance Assessments, then those criteria/metrics will
be deemed to be achieved and the Consultant will not continue to assess them in
any future Substantial Compliance Assessments. Additionally, if the full
development and implementation of the Uniform, Centralized Data Collection
System pursuant to Paragraph 29 is the only item preventing a determination of
Final Substantial Compliance, the Parties will meet and confer to determine
whether the status of development and implementation of that system is
sufficiently advanced that it is sufficient to justify a determination of Final
Substantial Compliance. If the Parties are unable to reach an agreement on this
issue, the Parties agree that, upon the request of either party, the issue will be
referred to the magistrate judge to determine whether DHS should be found to be
in Final Substantial Compliance based on the status of the development and
implementation of the Uniform, Centralized Data Collection System existing at
that time.

46.  Within 60 days of the date that the Consultant issues a Substantial
Compliance Assessment, Plaintiffs or DHS can provide written feedback to the
Consultant and the opposing party to contest the Substantial Compliance

Assessment. The opposing party can respond to the feedback within 30 days of
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receipt. Within 30 days after receiving input from both Parties, the Consultant will
confirm or modify their Substantial Compliance Assessment. Within 45 days after
the Consultant’s final decision, either party may request that the Court refer the
dispute to a magistrate judge to review the determination regarding substantial

compliance.

IX. Status Reports

47.  No later than six months after the Effective Date, DHS will provide
Plaintiffs’ counsel with a status report to confirm its implementation and/or status
of the following requirements in this Agreement:

a.  mental health screening and evaluation provisions in
Paragraphs 2 through §;

b. teaming requirements in Paragraphs 9 and 10;

&, Complex Needs Planning process and related provisions in
Paragraphs 11 through 18;

d. adoption of a uniform therapeutic foster care definition

provision in Paragraph 23;

e. compilation and publication of children’s mental and behavioral

health services in Paragraph 24;

f. changes to RTF-related policies and procedures pursuant to

Paragraphs 25 through 28; and
35
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g. status of DHS’s engagement of the Consultant and its work
with the Consultant pursuant to Paragraphs 31 through 46.

48.  No later than 15 months after the Effective Date, DHS will provide
Plaintiffs’ counsel with a status report to confirm its implementation and/or the
status of:

a. the Uniform, Centralized Data Collection System required by
Paragraph 29; and

b. any matters addressed in the six-month status report that were
not fully completed.

49.  No later than 24 months after the Effective Date and every 9 months
thereafter, if needed, DHS will provide Plaintiffs’ counsel with a status report to
confirm its implementation of any matters addressed in the reports issued pursuant
to Paragraphs 47 and 48 that were not fully implemented as of the dates of those
reports.

X.  Approval, Continuing Jurisdictions, Enforcement, and Termination

50.  Within 21 days after the Agreement is executed, Plaintiffs will
petition the Court for preliminary approval of the Settlement Agreement and for
permission to provide notice to the Class of the Settlement Agreement and to
schedule a fairness hearing. Plaintiffs will petition the Court for final approval of

the Settlement Agreement, which Defendants will not oppose.
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51.  The Settlement Agreement will be binding on the Parties, as well as
their successors, only if the Court approves it. If the Court does not approve the
Agreement or if approval is overturned on appeal, the Agreement will be deemed
null and void, and the litigation will be reinstated in the same procedural posture as
it had when the Parties executed it.

52.  This Settlement Agreement will become effective upon its approval
by the Court, except that the Parties will begin the process described in Paragraph
31 regarding identification and retention of a Consultant after the Settlement
Agreement is fully executed. If the Court does not approve the Settlement
Agreement, the Parties’ obligations under this Paragraph will end.

53. The Court shall retain jurisdiction over this litigation for purposes of
interpretation and enforcement of the Settlement Agreement until the Settlement
Agreement is terminated.

54.  If the Plaintiffs determine that the Defendants have failed to comply
with any provision of this Settlement Agreement, the Plaintiffs may file a motion
in this Court for specific performance, but not for contempt of court, subject to the
requirements of Paragraph 55. DHS reserves the right to assert any available

defenses to a claim for specific performance, and the Plaintiffs reserve the right to

contest the validity of the defense.
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55. Before filing a motion for specific performance, Plaintiffs’ counsel
will give 45 days’ written notice of their intention to do so to the Defendants’
counsel, specifying the grounds therefor, and the Parties will meet to attempt to
resolve the issue(s) that prompted the notice. Notice under this Paragraph must be
provided at least forty-five days before the termination of this Agreement. This
Paragraph, however, does not apply to request for reviews of Substantial
Compliance Assessments pursuant to Paragraph 46.

56. This Settlement Agreement is not nor is it to be construed to be a
Consent Decree and does not operate as an adjudication on the merits of the
litigation. Actions taken or to be taken by the Defendants hereunder are not
admissions of liability on the part of the Defendants, but are undertaken in the
spirit of compromise. The sole remedy of Plaintiffs for an alleged failure of the
Defendants to fulfill the specified terms of this Agreement is to seek specific
performance pursuant to Paragraph 54 after taking the steps required by Paragraph
55.

57.  Subject to the Court’s approval, Defendants will pay Plaintiffs’
counsel, Disability Rights Pennsylvania, the total sum of $895,000 for attorneys’
fees, litigation expenses, and costs incurred for representation incurred through the
Effective Date. DHS will authorize payment within forty-five (45) days after the

Court’s approval of this Agreement. The payment shall be made by check, issued
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by the Department of Treasury, made payable to Disability Rights Pennsylvania.
The payment shall be made as expeditiously as possible after the Court’s approval
of this Agreement. Nothing in this Settlement Agreement should be construed to
preclude Plaintiffs from seeking recovery of attorneys’ fees, litigation expenses,
and costs incurred after the Court’s approval of the Agreement.

58. Nothing in this Settlement Agreement precludes a class member from
filing a complaint, grievance, and/or external review or to request a fair hearing to
challenge a decision by a BH-MCO or county regarding access to and delivery of
mental health or child welfare services in accordance with available procedures.

59.  Nothing in this Settlement Agreement is intended to prevent DHS
from seeking to change, alter, or terminate this Agreement on that grounds that: the
obligations of DHS as alleged by the Plaintiffs are eliminated, reduced, or
modified by an amendment to federal or state laws or regulations; by a decision of
a court of competent jurisdiction; or changes to the Medical Assistance program or
Child Welfare program are necessitated by the federal or state government’s
funding of the programs. Nothing in this Settlement Agreement is intended to
change the jurisdiction of DHS or otherwise limit its authority under the laws of
the Commonwealth of Pennsylvania.

60.  This Settlement Agreement will terminate 90 days after the

Consultant determines that DHS has achieved Final Substantial Compliance
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pursuant to Paragraph 45 unless: (a) the termination date is extended by agreement
of the Parties or by order of the Court; (b) a motion for specific performance
pursuant to Paragraph 54 is pending or on appeal; or (c) a challenge to the Final
Substantial Compliance determination has been asserted pursuant to Paragraph 46
and is not yet resolved (including any motion for specific performance or appeal).
If a challenge to the Final Substantial Compliance determination or a motion for
specific performance is pending at the time the Agreement is scheduled to
terminate, only those provisions of the Agreement that are implicated in the
challenge or motion will continue in effect until thirty days after final disposition,
including appeals, of the challenge to the Final Substantial Compliance
determination or motion for specific performance, at which point the Settlement
Agreement will terminate.

61.  The Parties will file a stipulation of dismissal within 14 days after the
Settlement Agreement terminates.

62. The Agreement may be executed in counterparts.

63. By signing below, the signatories represent and warrant that they
have full authority to bind the Parties in this matter with respect to all terms

contained in this Settlement Agreement.
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Lﬁm Hergenrede
isability Ri Pennsylvania

429 Fourth Avenue, Suite 1404
Pittsburgh, PA 15219-1505

Counsel for Plaintiffs and the Class

41

Digitally signed by Jennifer S.
Jennifer S. Smith smith

Date: 2025.06.06 12:17:13 -04'00"

Jennifer Smith, Deputy Secretary

Office of Mental Health & Substance
Abuse Services

PA Department of Human Services

Commonwealth Tower, 11% Floor

303 Walnut Street

Harrisburg, PA 17101

Laval Miller-Wilson o35t steiison osoo
Laval Miller-Wilson, Deputy Secretary
Office of Children, Youth and Families
PA Department of Human Services

131 Health & Welfare Building

625 Forster Street
Harrisburg, PA 17120




Case 1:17-cv-02332-JKM-PJC  Document 91-5  Filed 07/02/25 Page 1 of 7

EXHIBIT 3



Case 1:17-cv-02332-JKM-PJC  Document 91-5  Filed 07/02/25 Page 2 of 7

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

S.R., by and through his next friend, Allison Ware; :
THEODORE SMITH, by and through :
his next friend, Ashley Maddison; S.H., by and
through her next friend, Julia Shmilovich; M.B.,
by and through his next friend, Ashley Maddison; :
N.C., by and through his next friend, Sue Walther; :
CHRYSTAL STEWARD, by and through her next
friend, Deborah Fegan, on behalf of themselves
and all others similarly situated,
No. 1:17-cv-02332-JKM
Plaintiffs, :  (Judge Julia K. Munley)

V. . Class Action

PENNSYLVANIA DEPARTMENT OF HUMAN
SERVICES and Valerie Arkoosh, in her official
capacity as Secretary of the Department of
Human Services,

Defendants.

NOTICE OF PROPOSED CLASS ACTION
SETTLEMENT AND HEARING

The parties to this federal class action lawsuit have entered into a Settlement
Agreement (Settlement) to resolve the case. The lawsuit is about the rights of
Pennsylvania children who have been adjudicated dependent and have diagnosed
mental health disabilities. You are receiving this Notice because you may be the
representative of Class members or otherwise provide services or assistance to
Class members.
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The Court must determine whether the proposed Settlement is fair, adequate,
and reasonable following Notice to Class members’ representatives. As Class
members’ representatives, you have the right to object to the Settlement and/or
to be heard at the hearing. This Notice will provide you with information about
the terms of the Settlement, the hearing, and how to file objections or requests to
be heard.

CLASS MEMBERS ARE NOT BEING SUED. THEY ARE NOT AT RISK OF LOSING ANY
BENEFITS. THEY ARE NOT RESPONSIBLE TO PAY ANY FEES OR COSTS. YOU DO
NOT NEED TO DO ANYTHING AFTER GETTING THIS NOTICE UNLESS YOU WANT
TO FILE OBJECTIONS OR BE HEARD AT THE HEARING ON BEHALF OF CLASS
MEMBERS.

Who Does This Settlement Affect?

This case affects all Pennsylvania children and youth under the age of 21 who
now, or in the future, are adjudicated dependent by Pennsylvania juvenile courts
and have diagnosed mental health disabilities (the Class or Class members).

What Is This Case About?

In December 2017, six Pennsylvania youths who were adjudicated dependent and
diagnosed with mental health disabilities sued the Pennsylvania Department of
Human Services (DHS). The lawsuit alleged that DHS violated the federal
Medicaid statute by failing to ensure timely access to appropriate mental health
services for Class members and that DHS violated the Americans with Disabilities
and the Rehabilitation Act by failing to ensure that Class members have non-
discriminatory access to child welfare and mental health services in the most
integrated settings appropriate to their needs. The lawsuit only requested
declaratory and injunctive relief and did not seek damages. DHS denied the
Plaintiffs’ claims.

In 2018, the Court certified this case to proceed as a class action for declaratory
and injunctive relief on behalf of the Class defined above. After the Court denied
DHS’s motion to dismiss the lawsuit, the Plaintiffs undertook substantial discovery
from DHS and third-parties.
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After evaluation of this extensive discovery and consultation with experts, the
parties entered into extensive settlement negotiations. Those negotiations
resulted in the proposed Settlement.

What Does the Settlement Do?

Access to Mental Health Screenings an Evaluations for Class Members — The
Settlement requires that, through written guidance, DHS encourage the County
Children and Youth Agencies (CCYAs), which are responsible for ensuring
appropriate services for dependent children and youth, to refer children and
youth with mental or behavioral health symptoms to the Medicaid Behavioral
Health Managed Care Organizations (BH-MCOs) for mental health screenings and
requires the mental health screenings be provided and evaluations be initiated
within 7 days. DHS will also issue guidance to the BH-MCOs stating that mental
health evaluations should include specific treatment recommendations, including
evidence-based therapies, without regard to availability or funding source.

Improving Effectiveness of Teaming — The Settlement requires that DHS issue
guidance to CCYAs to encourage use of evidence-based teaming models, including
detailing composition of the teams, use of facilitators, and matching the intensity
of teaming to the youth’s needs.

Complex Needs Planning Process — The Settlement requires DHS to take steps to
improve its existing process to meet the needs of dependent youth with complex
needs so that they can secure services they need in the least restrictive settings
with reasonable promptness. DHS will clarify the roles and responsibilities for the
process at the county, regional, and state levels and will provide information on
which children and youth qualify for involvement in the process. DHS will also
establish a Complex Needs Planning Team and a financial resources team, which,
among other things, can provide technical assistance to CCYAs and others serving
Class members. Under the Settlement, the BH-MCOs will also be required to
provide DHS with the names of Class members in residential treatment facilities
or inpatient psychiatric hospitals for extended periods with no identified
discharge resources within set timeframes so that DHS can advise their CCYAs of
the availability of the Complex Needs Planning Process.
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Enhancing Medicaid and Child Welfare Services — The Settlement requires DHS to
request federal funding for respite care for Class members — a service that can
help keep them in the community. The Settlement also requires DHS to provide
written guidance to CCYAs defining “therapeutic foster care” for children with
mental health disabilities and best practices for training and supporting
therapeutic foster families. Finally, the Settlement requires DHS to develop,
publish on its website, and periodically update a list of all mental and behavioral
health services — regardless of funding source — that may be available to
Pennsylvania children.

Policies and Procedures Relating to Residential Treatment Facilities (RTFs) — The
Settlement requires that the BH-MCOs seek approval from DHS before placing
any Class member aged 10 or younger in an RTF to determine if the placement is
the least restrictive to meet the Class member’s needs and to reassess those
placements quarterly. The Settlement also provides that the Complex Needs
Planning Team will review the RTF placement of Class members who have had
multiple admissions to RTFs.

Ensuring Consistent and Comprehensive Child Welfare Data and Reporting — The
Settlement requires DHS to develop a Uniform, Centralized Data collection system
for use by all 67 CCYAs by December 31, 2031 to have access to consistent
information about dependent youth, including their disabilities, their placements,
and their services. The Settlement also requires DHS to issue reports — even
before such a system is implemented — relating to data on Class members,
including congregate care data.

Engaging a Consultant to Identify and Address Barriers to Child Welfare and
Mental Health Services for Class Members — The Settlement requires DHS to
retain an independent Consultant “to identify and implement specific
recommendations for tangible actions needed to enhance the service delivery
system, reduce reliance on congregate care, and increase the availability of foster
care and community-based residential services and evidence-based non-
residential services” for Class members.

Substantial Compliance and Termination of the Settlement Agreement — The
Consultant is charged with measuring whether DHS is in substantial compliance
with the Settlement, including ensuring that DHS has taken all agreed upon
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actions, assessing whether specific mental health services are being provided with
reasonable promptness to Class members, and determining whether DHS has met
specified reductions in identified congregate care metrics. The Settlement will
terminate 90 days after the Consultant has determined that DHS has achieved
final substantial compliance.

Attorneys’ Fees, Litigation Expenses, and Costs — The Settlement provides that,
subject to Court approval, DHS will pay Plaintiffs’ counsel the sum of $895,000 for
attorneys’ fees, litigation expenses, and costs. Plaintiffs and Class members will
not pay any fees, expenses, or costs.

Enforcement of the Settlement — The Settlement includes specific processes to
address certain disputes (such as selection of the Consultant and substantial
compliance assessments). For all other disputes, Plaintiffs can file motions for
specific performance to enforce alleged noncompliance with the Settlement after
first providing DHS with notice and an opportunity to come into compliance.

Where Can You Get More Information?

You can get a copy of the full Settlement Agreement on the website of Disability
Rights Pennsylvania, www.disabilityrightspa.org. You can also contact Jeni
Hergenreder, Class counsel at Disability Rights Pennsylvania, at 412-710-7085 or
jhergenreder@disabilityrightspa.org, to request a copy of the full Settlement or if
you have other questions about the Settlement, lawsuit, or the hearing.

When Is the Hearing and How Can | Object?

The Court will hold a hearing in this case on , 2025
at __.mto decide whether to approve the Settlement. The hearing will be
held in Courtroom in the William J. Nealon Federal Building & U.S.

Courthouse located at 235 N. Washington Avenue, Scranton, Pennsylvania,
18503.

If you do not like the or any part of it, you may object to it on behalf of Class
members. You may also appear in person at the hearing to tell the Court what
you think about the Settlement. If you want to object or if you want to appear
at the hearing to tell the Court your opinion, you must let the Court and
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attorneys for the Class know by mailing your written objection or intention to
appear at the hearing to each of them at the following addresses no later than

, 2025:
Clerk of Court Disability Rights Pennsylvania
U.S. District Court for the Middle Attn: S.R. Settlement
District of Pennsylvania 1800 J.F. Kennedy Blvd.
235 North Washington Avenue Suite 900
P.O. Box 1148 Philadelphia, PA 19103-7421

Scranton, PA 18501-1148





