Case 1:25-cv-00450-MWJS-RT Document 18

Jesse D. Franklin-Murdock (10778)
DHILLON LAW GROUP INC.

500 Ala Moana Blvd., Ste. 7400
Honolulu, HI 96813

Tel: (415) 433-1700

Fax: (415) 520-6593
jfranklin-murdock@dhillonlaw.com

Filed 10/23/25 Page 1 of 3 PagelD.97

Thomas R. McCarthy*

J. Michael Connolly*

Cameron T. Norris*

R. Gabriel Anderson*

Julius I. Kairey*

CoNsovOoYy MCCARTHY PLLC
1600 Wilson Boulevard, Suite 700
Arlington, VA 22209

(703) 243-9423
tom(@consovoymccarthy.com
mike@consovoymccarthy.com
cam(@consovoymccarthy.com
gabe@consovoymccarthy.com
julius@consovoymccarthy.com

Adam K. Mortara*

LAWFAIR LLC

40 Burton Hills Blvd., Ste. 200
Nashville, TN 37215

(773) 750-7154
mortara@lawfairllc.com

*pro hac vice pending

Counsel for Students for Fair Admissions

IN THE UNITED STATES DISTRICT COURT
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Under Federal Rule of Civil Procedure 5.1(a), Students for Fair Admissions
hereby notifies the Attorney General of the United States that this matter draws into
question the constitutionality of42 U.S.C. §1981, as interpreted by the en banc Ninth
Circuit.

The two triggers in Rule 5.1(a)(1)(A) appear to be satisfied. The parties “do
not include the United States, one of its agencies, or one of its officers or employees
in an official capacity”; and “a federal statute is questioned.” In Doe v. Kamehameha
Schools, the Ninth Circuit appeared to hold that, when Congress amended §1981 in
1991, it authorized a race-based “preference” in contracting “for Native Hawaiians.”
470 F.3d 827, 849 (9th Cir. 2006) (en banc). SFFA’s complaint contends that, if this
portion of the Ninth Circuit’s opinion is an alternative holding that §1981 contains
a special carveout for Native Hawaiians, then that carveout violates the Fifth
Amendment’s equal-protection principle. Compl. (Doc.1) §9104-06. SFFA thus pro-
vides this notice so the Attorney General can decide whether to intervene and defend
§1981—by arguing that the Ninth Circuit’s decision contains no such holding, see
4103; that the Ninth Circuit’s interpretation of §1981 is wrong, see §107; that the
remainder of §1981 should be severed from this carveout, see 9106; or that this
carveout can survive strict scrutiny, cf. §105.

This notice, as well as SFFA’s complaint, will be served today on the U.S.

Attorney General via certified mail.
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