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UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

AMERICAN FEDERATION OF
GOVERNMENT EMPLOYEES, AFL-CIO, et
al.,

Plaintiffs,

V.

UNITED STATES OFFICE OF
MANAGEMENT AND BUDGET, et al.,

Defendants.

Case No. 3:25-cv-08302-SlI

PLAINTIFFS’ UNOPPOSED MOTION
FOR LEAVE TO FILE SUPPLEMENTAL
COMPLAINT
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NOTICE OF MOTION AND MOTION

PLEASE TAKE NOTICE that as soon as the parties may be heard, in Courtroom 1, 17th
floor, of the United States District Court for the Northern District of California, 450 Golden
Gate Ave., San Francisco, CA, Plaintiffs will and hereby do move for leave to file their
Supplemental Complaint pursuant to Federal Rule of Civil Procedure 15(d), supplementing and
not superseding the currently operative Second Amended Complaint filed on October 28, 2025
(ECF 92). Defendants have confirmed that Plaintiffs may represent that this Motion is
unopposed. Decl. of Danielle Leonard in Support of Pls.” Motion to For Leave to File Supp.
Compl. 3.

Plaintiffs are separately moving to shorten time so that this motion may be resolved
expeditiously in light of the accompanying Motion for Temporary Restraining Order (“TRO”)
being filed on behalf of Plaintiff American Federation of Government Employees (“AFGE”)
and proposed Plaintift American Foreign Service Association (“AFSA”), which is named as a
Plaintiff in this Supplemental Complaint. That TRO Motion seeks an immediate stay of the
imminent separation of federal employees of Defendant U.S. Department of State (“State
Department”), which is set to occur on December 5, 2025, pursuant to an unlawful reduction in
force (“RIF”). The implementation and execution of that RIF violates Section 120 of the
Continuing Resolution legislation, which was enacted by Congress and signed by the President
on November 12, 2025 to end the recent government shutdown. Plaintiffs have moved as
swiftly as possible since the State Department announced on December 1, 2025 that it would
impose this new December 5, 2025 separation date on employees just four days later.

Leave to file the Supplemental Complaint should be granted because the filing is based
on “transaction[s], occurrence[s], or event[s] that happened after the date” of the Second
Amended Complaint pursuant to Rule 15(d), and is not sought in bad faith; Plaintiffs have not
unduly delayed seeking leave to file by moving two days after the State Department’s
announcement of imminent termination of employees represented by AFGE and AFSA; the

proposed supplement does not unduly prejudice any other party; and the supplement is not
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futile. Plaintiffs’ motion is supported by the following Memorandum of Points and Authorities,
all pleadings and papers on file with the Court, and such oral argument as may be heard by the
Court.

MEMORANDUM IN SUPPORT

Plaintiffs seek leave to file a supplemental complaint (“Supplemental Complaint,”
attached hereto as Ex. A), pursuant to Rule 15(d) of the Federal Rules of Civil Procedure. The
proposed Supplemental Complaint sets forth allegations and claims related to recent actions by
Defendants Office of Management and Budget (“OMB”) and Office of Personnel Management
(“OPM”), and certain Federal Agency Defendants (the Departments of Education, Defense, and
State, and the General Services Administration and Small Business Administration), which
violate recently enacted statutory prohibitions on implementing RIFs. Ex. A. While Plaintiffs’
claims asserted in the currently operative complaint center on Defendants’ unlawful attempts to
implement RIFs during the shutdown, attempts which this Court preliminarily enjoined, the
Supplemental Complaint raises legal challenges to some Defendants’ subsequent attempts to
unlawfully implement RIFs during and immediately following the shutdown, in violation of the
legislation that was enacted to end the federal government shutdown.

Specifically, as of November 12, 2025, federal law (Section 120 of the Continuing
Resolution) squarely prohibits Defendants from taking any further actions to implement or
effectuate any RIFs at any federal agency for any federal employees through January 30, 2026,
and requires Defendants to rescind any RIFs that were “proposed, noticed, initiated, executed,
implemented, or otherwise taken” during the recent shutdown. Pub. L. No 119-37, §120, 139
Stat 495 (2025). Notwithstanding this statutory language, Defendants OPM and OMB have
again issued unlawful directives to federal agencies, which instruct those agencies that Section
120 does not apply to RIFs that were initiated before the beginning of the federal government
shutdown, notwithstanding any actions to implement or execute those RIFs after October 1,

2025. And Defendant agencies including the State Department have already implemented and
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will continue to imminently implement these unlawful directives from OPM and OMB, in order
to unlawfully terminate federal employees as soon as December 5, 2025.

Plaintiffs seek leave to add claims on behalf of existing Plaintiffs AFGE and National
Federation of Federal Employees (“NFFE”) challenging Defendants’ subsequent actions; to add
a Plaintiff (AFSA) that represents employees directly impacted by the State Department’s
imminent RIFs that brings the same claims; and for AFGE, NFFE, and AFSA to seek urgent
injunctive relief protecting the federal employees they represent from further actions in
violation of law. See Ex. A; Plaintiff AFGE and AFSA’s Motion for Temporary Restraining
Order, filed concurrently herewith. Under the applicable liberal standard for Rule 15(d)
supplementation, Plaintiffs respectfully request their unopposed motion be granted.

DISCUSSION
I Standard

Federal Rule of Civil Procedure 15(d) permits a party, “[o]n motion and reasonable
notice, . . . to serve a supplemental pleading setting out any transaction, occurrence, or event
that happened after the date of the pleading to be supplemented.” Parties may also bring new
claims and add new parties in a supplemental complaint. Keith v. Volpe, 858 F.2d 467, 473 (9th
Cir. 1988); Eid v. Alaska Airlines, Inc., 621 F.3d 858, 874 (9th Cir. 2010) (“Rule 15(d) provides
a mechanism for parties to file additional causes of action based on facts that didn’t exist when
the original complaint was filed.”); Food & Water Watch, Inc. v. United States Env't Prot.
Agency, 2021 WL 1893063, at *3 (N.D. Cal. May 11, 2021) (“New claims, new parties, and
allegations regarding events that occurred after the original complaint was filed are all properly
permitted under Rule 15(d).”). Rule 15(d) “is a tool of judicial economy and convenience” and
“is intended to give district courts broad discretion in allowing supplemental pleadings.” Keith,
858 F.2d at 473. The rule “enabl[es] a court to award complete relief, or more nearly complete
relief, in one action, and to avoid the cost, delay and waste of separate actions which must be
separately tried and prosecuted.” Id. (emphasis added) (quoting New Amsterdam Casualty Co.
v. Waller, 323 F.2d 20, 28-29 (4th Cir. 1963)). Because the goal of Rule 15(d) is to promote
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judicial efficiency, supplementation is generally favored. See Planned Parenthood of S. Ariz. v.
Neely, 130 F.3d 400, 402 (9th Cir. 1997) (citing Keith, 858 F.2d at 473).

The standard for granting leave to file a supplemental complaint is the same familiar
liberal standard for amendment under Rule 15(a), under which leave should be “freely given”
(per Foman v. Davis, 371 U.S. 178, 182 (1962)). E.g., Lyon v. U.S. Immigr. & Customs Enft,
308 F.R.D. 203, 214 (N.D. Cal. 2015).

IL. The Court Should Grant Plaintiffs Leave to File a Supplemental Complaint

A. Allowing Supplementation Will Promote Judicial Efficiency

The purpose of Rule 15(d) is to promote judicial efficiency by “enabling a court to
award complete relief . . . in one action, and to avoid the cost, delay and waste of separate
actions which must be separately tried and prosecuted.” Keith, 858 F.2d at 473 (quoting New
Amsterdam Cas. Co., 323 F.2d at 28); see also Food & Water Watch, 2021 WL 1893063, at *7
(“Judicial efficiency is achieved where the entire controversy between the parties could be
settled in one action.”) (internal quotation marks omitted). For example, in Keith, the Ninth
Circuit affirmed an order permitting a supplemental complaint filed by the original plaintiffs
and additional individuals more than a decade after the initial action seeking to halt the
construction of a freeway until replacement housing for displaced residents was made available.
858 F.2d at 470. The court concluded that supplementation furthered judicial economy because
the original action, consent decree, and supplemental complaint all shared the same goal of
ensuring replacement housing. /d. at 474, 476.

Here, the broader goal of protecting federal employees from unlawful RIF actions
related to the government shutdown is served both by the original claims and the new claim
pertaining to violations of the legislation enacted to end the shutdown. Moreover, the issues
pertaining to the applicability of Section 120 of the Continuing Resolution are likely to be
raised in conjunction with issues related to the currently operative complaint and preliminary
injunction, as Defendants have stated their desire to terminate employees of the Department of

Education Office of Civil Rights (“OCR”). See ECF 117, 117-2. In particular, Defendants’
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recent compliance declaration takes the position that the employees of OCR are subject to a
prior (expired) RIF Notice and should not be covered by this Court’s existing preliminary
injunction and states that Defendants will seek “clarification” that execution of the RIFs of these
employees is not enjoined. /d. Defendants have also explained to this Court that their position
is that Section 120 of the CR does not prohibit them from separating these employees. Id.
Should Defendants seek this “clarification,” Plaintiffs would argue to this Court that any further
action attempting to impose RIFs on these employees now is prohibited by Section 120—the
same issue raised in the proposed Supplemental Complaint. Judicial efficiency would thus be
served by this Court resolving these disputes between the parties now, in a single action.! There
is no good reason to deny Plaintiffs the ability to “avoid the cost, delay and waste” of a separate
action. See Keith, 858 F.2d at 473.

B. Supplementation Would Not Cause Undue Prejudice to Defendants

Defendants will face these claims challenging their actions in violation of Section 120
regardless of whether this Court permits supplementation, because if supplementation were
denied nothing would preclude Plaintiffs from filing a separate, related lawsuit. Indeed,
Defendants do not oppose this motion.

C. There is No Bad Faith, Undue Delay, Futility, or Repeated Failed
Amendments

The remaining factors—undue delay, bad faith or dilatory motive, repeated failure of
previous amendments, and futility—either support granting leave to supplement or are
inapplicable. Plaintiffs have not delayed in seeking supplementation , but moved within days of
Defendants’ December 1, 2025 notices to employees of new December 5, 2025 separation dates.
No deficiencies in any previous claims have been identified, and therefore there has been no
prior failure to cure. Adding the new claims is not an act of futility, as Plaintiffs’ Supplemental

Complaint asserts new, viable claims based on related subsequent facts.

! The alternative would be for Plaintiffs AFGE and NFFE and proposed Plaintiff AFSA to file a
separate complaint, which would easily meet the standard for a related case under this Court’s Local
Rule 3-12.
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CONCLUSION

For the foregoing reasons, Plaintiffs’ Unopposed Motion for Leave to File Supplemental

Complaint should be granted.

Dated: December 3, 2025

Respectfully submitted,

Stacey M. Leyton

Barbara J. Chisholm

Danielle E. Leonard

Alice X. Wang

Robin S. Tholin

Talia Stender

ALTSHULER BERZON LLP
177 Post St., Suite 300

San Francisco, CA 94108

Tel.: (415) 421-7151

Fax: (415) 362-8064
sleyton@altshulerberzon.com
bchisholm@altshulerberzon.com
dleonard@altshulerberzon.com
awang@altshulerberzon.com
rtholin@altshulerberzon.com
tstender@altshulerberzon.com

By: /s/ Danielle Leonard

Attorneys for All Plaintiffs

Elena Goldstein (pro hac vice)

Jennie L. Kneedler (pro hac vice)
DEMOCRACY FORWARD FOUNDATION
P.O. Box 34553

Washington, DC 20043

Tel: (202) 322-1959
egoldstein@democracyforward.org
jkneedler@democracyforward.org

Attorneys for All Plaintiffs

Norman L. Eisen (pro hac vice)

Craig Becker (pro hac vice)

STATE DEMOCRACY DEFENDERS FUND
600 Pennsylvania Avenue SE #15180
Washington, D.C. 20003
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Tel: (202) 594-9958
Norman@democracydefenders.org
Craig@democracydefenders.org

Attorneys for All Plaintiffs

Rushab Sanghvi (SBN 302809)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO

80 F Street, NW

Washington, D.C. 20001

Tel: (202) 639-6426

Sanghr@afge.org

Attorneys for Plaintiffs American Federation of
Government Employees, AFL-CIO (AFGE) and AFGE
locals

Teague Paterson (SBN 226659)

AMERICAN FEDERATION OF STATE, COUNTY,
AND MUNICIPAL EMPLOYEES, AFL-CIO

1625 L Street, N.W.

Washington, D.C. 20036

Tel: (202) 775-5900

TPaterson@afscme.org

Attorneys for Plaintiff American Federation of State
County and Municipal Employees, AFL-CIO (AFSCME)

Yvette M. Piacsek (pro hac vice)
NATIONAL FEDERATION OF FEDERAL
EMPLOYEES, IAM, AFL-CIO

1225 New York Ave. N.W., Suite 450
Washington, D.C. 20005

Tel: (202)216-4428

ypiacsek@nffe.org

Attorneys for Plaintiff National Federation of Federal
Employees, IAM, AFL-CIO

Steven K. Ury (SBN 199499)

SERVICE EMPLOYEES INTERNATIONAL UNION,
AFL-CIO

1800 Massachusetts Ave., N.W.

Washington, D.C. 20036
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Tel: (202) 730-7428
steven.ury@seiu.org

Attorneys for Plaintiff Service Employees International
Union, AFL-CIO (SEIU)

Sarah E. Suszczyk*

NATIONAL ASSOCIATION OF GOVERNMENT
EMPLOYEES, INC.

159 Thomas Burgin Parkway

Quincy, MA 02169

Tel: (617) 376-7239

ssuszczyk@nage.org

Attorneys For Plaintiff National Association of
Government Employees, Inc. (NAGE)

*Pro hac vice application forthcoming
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	Exhibit A and B.pdf
	memo-on-pay-and-benefits-for-employees-affected-by-lapse-in-appropriations-11-12-2025.pdf
	Subject:  Employee Pay, Leave, Benefits, and Other Human Resources Programs Affected by the Lapse in Appropriations
	Attachment: Guidance on Employee Pay, Leave, Benefits, and other Human Resources Programs Affected by the Lapse in Appropriations
	Pay
	 A furloughed employee is entitled to receive his or her rate of basic pay for the furlough time to the extent that he or she would have been in a basic pay status but for the lapse of appropriations.
	 An excepted employee who had intermittent furlough periods is entitled to retroactive pay for that furlough time without being charged paid leave. (However, see the section entitled “Leave and Other Paid Time Off Use and Charge” regarding the possib...
	 All furlough hours for which retroactive pay is received are treated as time in a pay status for pay, leave, and benefits purposes. For example, for the purpose of applying General Schedule waiting periods associated with within-grade increases, the...
	 A furloughed employee who, before the lapse in appropriations, had been regularly scheduled to perform, during the period subsequently covered by the lapse, overtime work or to perform work at night or during a period for which any other form of pre...
	 Allowances, differentials, and other payments otherwise payable on a regular basis (e.g., administratively uncontrollable overtime pay and law enforcement availability pay) must be paid as if the furloughed employee continued to work.
	 All periods of time during which a furloughed employee would, but for the lapse in appropriations, have been in a pay status (including regularly scheduled overtime hours and standby duty) must be considered “hours of work” for pay administration pu...
	 A furloughed employee is not entitled to retroactive pay for furlough periods if the employee had been previously (before the lapse) scheduled to be in a nonpay status during those periods. For example, an employee may have scheduled leave without p...
	Garnishments
	Leave and Other Paid Time Off Use and Charge
	Leave Accrual
	Scheduling and Restoration of Use or Lose Annual Leave
	Preapproved Leave Without Pay (LWOP)
	In the case of an employee who was on preapproved LWOP during the lapse in appropriations, the employee must continue to be charged LWOP for all periods of such preapproved LWOP that occurred during the lapse.
	Family and Medical Leave Act (FMLA)
	Under FMLA, an employee is entitled to 12 weeks of unpaid leave during any 12-month period and may elect to substitute certain types of paid leave (sick leave, annual leave, advanced leave, annual leave donated under the Voluntary Leave Transfer Progr...
	Furloughed Federal employees are entitled to their “standard rate of pay” for the entire period of the lapse in appropriations. For employees who were otherwise scheduled to be in nonpay status, the standard rate of pay is zero. Accordingly, an employ...
	 For any hours during the lapse in appropriations for which an employee was previously scheduled to be in FMLA LWOP, the employee will remain in LWOP status, but the LWOP will not be considered FMLA leave and will not count against the FMLA 12-week l...
	 For any hours during the lapse in appropriations for which the employee was scheduled to be in paid leave status by substituting paid leave for FMLA LWOP, the employee will be provided retroactive pay and will not be charged paid leave, consistent w...
	Alternative Work Schedules
	There are two types of alternative work schedules (AWS)—a flexible work schedule and a compressed work schedule. Normally, once a compressed work schedule is established, the days and hours are fixed and cannot be changed; however, changes in an emplo...
	Once a lapse in appropriations begins, a furloughed employee is not permitted to reschedule an AWS day off under a flexible work schedule that was scheduled to occur during the lapse—except when rescheduling is related directly to the timing of the em...
	However, if a furloughed employee’s AWS day off was scheduled to occur during the portion of the pay period that falls after the lapse in appropriations has ended, it may be possible for the employee to move the AWS day off to a later date in that sam...
	Compensatory Time Off “in-lieu-of” Overtime Premium Pay
	While there is no authority to extend the 26-pay-period time limit for using compensatory time off earned for overtime work, payment for the unused compensatory time off must be made (at the overtime rate in effect when earned) in the following circum...
	 For FLSA-exempt (i.e., not covered) employees, under 5 CFR 550.114(d)(2), payment must be made if an exigency of the service beyond the employee’s control prevented the employee from using the compensatory time off within the regulatory time limits....
	 For FLSA-nonexempt (i.e., covered) employees, under 5 CFR 551.531(d), if, for any reason, earned compensatory time off is not taken within 26 pay periods during which it was earned, the employee must be paid for overtime work.
	Compensatory Time Off for Travel
	If an employee fails to use his or her accrued compensatory time off for travel before the end of the 26th pay period after the pay period during which it was earned due to an exigency of the service beyond the employee’s control under 5 CFR 550.1407(...
	OPM considers a lapse in appropriations to be an exigency of the service beyond the employee’s control for purposes of compensatory time off for travel. Thus, an agency may extend the time limit for using such compensatory time off for lapse-affected ...
	Time Off Awards
	If an employee fails to use a time-off award before the expiration date established by their agency policy due to the lapse in appropriations, the agency may extend the expiration date. OPM does not set governmentwide limits on the amount of time off ...
	Military Leave
	 An employee who had previously scheduled military leave under any of the provisions under 5 U.S.C. 6323 for absences from October 1, 2025, until the end of the lapse in appropriations would have been in a pay status but for the lapse in appropriatio...
	 Employees may not retroactively substitute military leave for LWOP during the furlough period because furloughed employees generally may not use any form of paid leave (i.e., annual leave, sick leave, or other paid leave), compensatory time off in l...
	 As a result of the cancelation of scheduled military leave during the lapse in appropriations, agencies must recredit an employee’s military leave account. This recredited military leave may be used after the end of the lapse in appropriations.
	Holidays
	 Except as provided below, an employee affected by the lapse in appropriations will receive his or her regular pay for a holiday that occurred during the lapse in appropriations. If an employee was regularly scheduled to work on these holidays and wa...
	 If an employee was on preapproved LWOP during the lapse in appropriations, he or she must continue to be charged LWOP for the duration of the period approved as LWOP, including holidays.
	Other Delayed Payments
	Retirement Actions and Deductions
	 For employees who, on or before the requested retirement date, submitted some notice of their desire to retire, agencies should make the retirement effective as of the date requested. The retirement request may be informal (such as a letter requesti...
	 Retirement deductions under the Civil Service Retirement System or the Federal Employees Retirement System must be deducted from the employee’s retroactive basic pay for the lapse in appropriations. The employing agency must also contribute to the R...
	 A furlough period for which retroactive pay is received is fully creditable for retirement purposes and is not considered LWOP.
	 If any retirement application has been delayed because of the lapse in appropriations, it should be quickly processed and submitted to OPM so that OPM will be able to begin annuity payments as soon as possible.
	Voluntary Separations – Employee Requests to Change Effective Date
	The effective date of a voluntary separation (e.g., retirement, resignation) is determined by the employee. An agency may permit an employee to withdraw his or her voluntary separation at any time before it has become effective, but the agency is not ...
	Unemployment Compensation for Federal Employees
	 The UCFE Instructions to Federal Agencies advise that, whenever a retroactive payment is made, the Federal agency must check the agency file of Forms ES-931 received to determine if the recipient of the retroactive payment filed a claim for unemploy...
	 The state UI agency will determine whether an overpayment exists. Generally, the recovery of the UCFE overpayment is a matter for state action under state law; however, some state UI laws require the employer to recover such overpayment by collectin...
	Open Season
	Federal Employees Dental and Vision Insurance Program (FEDVIP), Federal Long Term Care Insurance Program (FLTCIP), and Federal Flexible Spending Account (FSAFEDS) Program
	Federal Employees’ Group Life Insurance (FEGLI) Program
	Since the lapse has ended, FEGLI premiums may be withheld from retroactive pay. If FEGLI premiums are not withheld from retroactive pay, up to one additional payment will be withheld in each subsequent pay period until all premiums have been paid.
	Executive Resources
	Full executive resources functions, to include operation of the Senor Executive Service (SES) Qualifications Review Board (QRB), are resumed. Additional guidance on open executive resources deliverables will be addressed separately to the executive re...
	Performance-based Actions under 5 CFR Part 432
	Probationary and Trial Periods
	Career Tenure
	Career Ladder Promotions
	Time-in-Grade
	Extensions of Time-Limited Appointments
	Pathways Programs
	Pathways Interns:
	Pathways Recent Graduates:

	Documentation of Personnel Actions
	Additional Information
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