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IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA
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Defendant California Secretary of State Debra Bowen hereby submits her
Highlighted Version of Plaintiffs’ Proposed Findings of Fact and Conclusions of
Law, in order to set forth the findings of fact and conclusions of law that she agrees
with, disagrees with, and finds irrelevant, in accordance with the Court’s July 23,

2012 Order.

PLAINTIFFS’
FINDINGS OF FACT

A.  Plaintiffs’ Background
1. The California Justice Party and Plaintiff Constitution Party of

California are political bodies attempting to qualify for the 2012 general election
and desire to list their nominees for President and Vice President with their party
affiliations on the November Presidential Election ballot. [Decl. of Jeff Norman
(“Norman Decl.”) 99 2, 11, 15 (Dkt. No. 6); Decl. of Charles Michel Deemer
(“Deemer Decl.”) q9 11-12, 17 (Dkt. No. 8).]

2. Plaintiff California Justice Committee is a general purpose committee
under California law formed to support the efforts of the California Justice Party to
qualify as a recognized political party in California. [Norman Decl. q 2.]

3. Plaintiffs Jeff Norman and John Gabree are registered voters who have
submitted affidavits declaring their intention to affiliate with the California Justice
Party and who wish to vote for their party’s candidates and the party with which
they align. [Norman Decl. 4 6, 11; Decl. of John Gabree qq 3, 6 (Dkt. No. 4).]

4. Plaintiff Charles Michel Deemer is a registered voter who has
submitted an affidavit declaring his intention to affiliate with the Constitution Party
of California and who wishes to vote for his party’s candidates and the party with
which he aligns. [Deemer Decl. 9 12, 15.]

/17
/17
/17
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B. California’s Party-Qualification Scheme

5. The California Elections Code defines a political “party” as a “political
party or organization that has qualified for participation in any primary election.”
[Cal. Elec. Code § 338.]

6. Elections Code § 5100 provides -three avenues by which
political parties can receive formal recognition in California: (1) by receiving 2
percent of the statewide vote in the preceding gubernatorial election; (2) by having
1 percent of the vote from the last gubernatorial election declare their intent to
affiliate with the party by registering with the party; or (3) by collecting signatures
of voters equal to 10
percent of the vote from the last gubernatorial election. [Cal. Elec. Code § 5100.]

7. For the current election cycle, if a political body sought to qualify as a
political party through the voter registration method in Elections Code § 5100(b), a
minimum of 103,004 voters needed to have declared their intention to affiliate with
that party by the deadline specified by statute. [Joint Stipulated Facts (“Stip.”) § 3
(Dkt. No. 29).]

8. For the current election cycle, if a political body sought to qualify as a
political party through the petition method in Elections Code § 5100(c), a minimum
of 1,030,040 voters needed to have signed a petition
_ by the deadline specified by statute. [Request for
Judicial Notice (“RJN”) at 7 (Dkt. No. 3).]

0. Elections Code § 5100 provides that the Secretary of State shall -
the parties eligible to participate in the primary election 135 days prior to the
primary election, which this year was held on June 5, 2012. [Cal. Elec. Code
§ 5100; RIN at 6.]

10.  The deadline for the Secretary of State’s -of parties eligible
to participate in this year’s primary therefore fell on January 23, 2012. [Cal. Elec.
Code § 5100; RIN at 6-7, 10 &16.]
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11.  For political bodies seeking to qualify under Elections Code § 5100(b)
(voter registration), the Secretary of State’s determination is based on voter
registration affidavits submitted to each county’s registrar of voters by 154 days
before the primary. [Cal. Elec. Code §2187(d)(2); RIN at 10.]

12.  The deadline for voters to submit voter registration affidavits that
would count toward the Secretary of State’s - of parties eligible to
participate in this year’s primary therefore fell on January 3, 2012. [RIN at 6, 10 &
16.]

13.  For political bodies seeking to qualify under Elections Code § 5100(c)
(petition) during this election cycle, the petition packet had to be submitted no later
no later than November 10, 2011 to ensure verification of signatures by January 23,
2012. [Cal. Elec. Code §§ 5100(c), 9030, 9031; RIN at 7.]

14.  Under California law, only political bodies that fulfill California’s
party-qualification requirements are entitled to place their nominees for President
and Vice President on the November Presidential ballot with their party affiliations
listed. [Cal. Elec. Code §§ 6901, 13105; Field v. Bowen, 199 Cal. App. 4th 346,
350, 131 Cal. Rptr. 3d 721 (2011).]

15.  Under California law, candidates for President and Vice President do
not need to participate in the primary election to participate in the general election.
[Cal. Const., art. 2, § 5(a-b); Cal. Elec. Code § 359.5; RIN at 52.]

16.  California’s January 3, 2012 deadline for party qualification through
the voter registration option is earlier than almost every early qualification deadline
that has been struck down by courts, and only two deadlines were earlier in the
calendar year: the Arkansas deadline struck down in 1996 (January 2) and the Ohio
deadline struck down in 2006 (November 3 of the year preceding the election).
[Decl. of Richard Winger (“Winger Decl.”) § 28 & Exh. B (Dkt. No. 5).]

/17
/17
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C. California’s Requirements for Independent Presidential

Candidates

[Winger Decl. 9 32; RIN at 35 & 39.]

[Winger Decl. 4 32
RJN at 39.]
D. Plaintiffs’ Efforts to Satisfy California’s Party-Qualification

Scheme
19.

[Norman Decl. 99 4-5.]

[Norman Decl. q 10.]

[Deemer Decl. 9 5.]

Decl. q 6.]

b




Case 2:12-cv-03956-PA-AGR  Document42 Filed 10/01/12 Page 6 of 16 Page ID

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

#:527

23.  In 1992, the American Independent Party (AIP), which has been
continuously recognized as a political party by California since 1968, formally
affiliated with the Constitution Party, so the Constitution Party’s nominees for
President and Vice President appeared on California’s November Presidential ballot
as AIP’s candidate between 1992 and 2004. [Deemer Decl. 9 3, 8.]

24.  When the AIP declined to affiliate with the Constitution Party in 2008
and again in 2010, supporters of the Constitution Party who resided in California
filed, on or about August 9, 2010, a notice of intent to qualify the Constitution Party
of California as a political party. [Deemer Decl. 9§ 9-11.]

25.  Because the Constitution Party of California has limited funds, its
supporters elected to pursue the voter registration option for qualifying as a political
party in California. [Deemer Decl. 9 14.]

26.  As of January 23, 2012, insufficient voters had affiliated with the
California Justice Party or the Constitution Party of California to enable them to
qualify as a political party under Elections Code § 5100(b). [Stip. g 2.]

27.  On or about January 31, 2012, Defendant Debra Bowen announced
that the California Justice Party and Constitution Party of California had failed to
qualify as recognized political parties. [RJN at 4.]

28.  After the announcement that the groups had not qualified as
recognized political parties, supporters of the California Justice Party and
Constitution Party of California continued their efforts to fundraise, educate voters,
and register supporters through the internet, conferences, and grassroots
campaigning. [Norman Decl. § 12; Deemer Decl. q 17.]

29.
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[Norman Decl. § 12; Deemer Decl. 99 17, 18.]

E. The Impact of Early Qualification Deadlines

€ 12-14.]
31.

113.]

[Winger Decl. 9 14.]

[Winger Decl.

[Winger Decl.

F. California’s History of Ballot Access for New Political Parties

33.  Since 1953, when California set the party-qualification deadline 135

days before the primary election, seven new political parties have attained formal
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recognition under California's party-qualification scheme! [Stp.§ 6: Winger Decl.

€ 16-22.]

34.
[Stip. § 7; Winger Decl. 9 21-

22.]

35.

[Stip. 9 8.]
36.

[Stip. 9 9.]
G. The Administrative Requirements for Preparing California’s

General Election Ballot

110.]

[Stip. 9 10; RIN at 38.]

[Stip. q 10; RIN at 38.]
40.
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election, which fell on July 19, 2012 in the current election cycle. [Stip. q 11; RIN
at 38.]
41.

[Stip. 9 11; RIN at 38
42.  California counties require no more than 19 days to collect and verify
voter affidavits before them submitting them to the Secretary of State. [Stip. 9 12;
see also Elec. Code § 2187(d) (requiring that counties collect and verify voter

affidavits for submission to the Secretary of State at different points in the election

cyclein 7, 10 and 19 days).]

[Stip. 9 12.]
CONCLUSIONS OF LAW

1. Plaintiffs challenge the application of the timing requirements in
California Elections Code § 5100 to political bodies seeking recognition as political
parties so that their candidates for President and Vice President can appear on
California’s November general election ballot.

2. Plaintiffs’ claims for declaratory and permanent injunctive relief are
brought pursuant to the First and Fourteenth Amendments to the Constitution of the
United States and 42 U.S.C. § 1983.

3. This Court has jurisdiction over Plaintiffs’ claims under 28 U.S.C.

§§ 1331, 1343, and 2201. Declaratory relief is authorized under 28 U.S.C. §§ 2201
and 2202.
4. Venue is proper in this Court under 28 U.S.C. § 1391(b).
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A. Plaintiffs Have Demonstrated that California’s Early Qualification

Deadline Causes Irreparable Injury

7. Courts have consistently recognized that state ballot-access restrictions

(113

implicate two First Amendment guarantees, “‘the right of individuals to associate

299 (113

for the advancement of political beliefs’” and “‘the right of qualified voters,

regardless of their political persuasion, to cast their votes effectively,”” both of

299

which “‘rank among our most precious freedoms.’” Anderson v. Celebrezze,

460 U.S. 780, 787-88, 103 S. Ct. 1564, 75 L. Ed. 2d 547 (1983) (quoting Williams
v. Rhodes, 393 U.S. 23, 30-31, 89 S. Ct. 5, 10, 21 L. Ed. 2d 24 (1968)).

8. Under the balancing test laid out in Anderson and clarified in Burdick
v. Takushi, 504 U.S. 428, 112 S. Ct. 2059, 119 L. Ed. 2d 245 (1992), courts weigh
“the character and magnitude of the asserted injury to the rights protected by the
First and Fourteenth Amendments” against “the precise interests put forward by the
State as justifications for the burden imposed by its rule,” considering “the extent to

which those interests make it necessary to burden the plaintiff’s rights.” Anderson,

460 U.S. at 789. If the - effect of a State’s laws places “severe”

10
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restrictions upon these rights, then courts apply strict scrutiny, but if the laws

impose only “reasonable, nondiscriminatory restrictions,” then courts apply rational

basis review. Burdick, 504 U.S. at 434 (internal quotation marks omitted).

9.

11.  For example, in Nader v. Brewer, 531 F.3d 1028 (9th. Cir. 2008), the
Ninth Circuit applied strict scrutiny and struck down Arizona’s early filing deadline
for independent Presidential candidates, which fell 90 days before the primary and

146 days before the general election, see id. at 1031.
12.
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B. Plaintiffs Have Demonstrated that Remedies at LLaw Are

Inadequate

25. Monetary damages or other legal remedies are inadequate to resolve
Plaintiffs’ claims because “[t]here is no way to calculate the value of such a
constitutional deprivation.” Walters v. Reno, 145 F.3d 1032, 1048 (9th Cir. 1998);
see also Allee v. Medrano, 416 U.S. 802, 814-1594 S. Ct. 2191, 40 L. Ed. 2d 566
(1974) (holding “[n]o remedy at law would be adequate to provide [adequate]
protection” where plaintiffs challenged conduct that infringed “constitutionally
protected rights of free expression, assembly, and association™).

C. Plaintiffs Have Demonstrated the Balance of Hardships Tips

Sharply in Favor of Granting a Permanent Injunction

26.

D. Plaintiffs Have Demonstrated that Permanent Injunctive Relief

Serves the Public Interest

15
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E. Plaintiffs Have Established Their Entitlement to Declaratory and

Permanent Injunctive Relief

5. Plaindiffs are entitled t the declratory relef requested in thei
Complaint

29.

Dated: October 1, 2012 Respectfully submitted,

KAMALA D. HARRIS

Attorney General of California
PETER A. KRAUSE

Supervising Deputy Attorney General

/s/

KARI KROGSENG

Deputy Attorney General

Attorneys for Defendant

California Secretary of State Debra
Bowen
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