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Appeal from the United States District Court
for the Western District of Texas
USDC No. 3:21-CV-259
USDC No. 1:21-CV-965
USDC No. 1:21-CV-988
USDC No. 1:21-CV-991
USDC No. 1:21-CV-1006
USDC No. 1:21-CV-1038
USDC No. 3:21-CV-299
USDC No. 3:21-CV-306
USDC No. 3:22-CV-22

Before KiNG, HIGGINSON, and WILLETT, Circuit Judges.

STEPHEN A. HIGGINSON:

This is a redistricting case. Movants-Appellants (“Movants”) are
members of the Texas House of Representatives. After receiving deposition
subpoenas, Movants asked the three-judge district court to either quash the
subpoenas or issue a protective order limiting the subject matter that they
could be asked about, citing state legislative privilege. The district court
denied the motion, concluding that the legislative privilege issue was not yet
ripe. The district court also outlined procedures for the depositions that were
intended to protect the legislative privilege if it arose. Movants then asked

this court to stay the depositions pending appeal. That requestis DENIED.!

! We conclude that we have jurisdiction over this motion. See In re Hubbard, 803
F.3d 1298, 1305 (11th Cir. 2015) (“[O]ne who unsuccessfully asserts a governmental
privilege may immediately appeal a discovery order where he is not a party to the lawsuit.”
(citing Branch v. Phillips Petroleum Co., 638 F.2d 873, 879 (5th Cir. 1981)); see also Whole
Woman’s Health v. Smith, 896 F.3d 362, 367-69 (5th Cir. 2018).

Judge Willett concurs in the judgment because he is unconvinced that we have
jurisdiction under the collateral order doctrine. See Mokawk Indus., Inc. v. Carpenter, 558
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* * *

Four factors govern our decision whether to issue a stay: “(1) whether
the stay applicant has made a strong showing that he is likely to succeed on
the merits; (2) whether the applicant will be irreparably injured absent a stay;
(3) whether issuance of the stay will substantially injure the other parties
interested in the proceeding; and (4) where the public interest lies.” Nken v.
Holder, 556 U.S. 418, 434 (2009). “The party requesting a stay bears the
burden of showing that the circumstances justify an exercise of that
discretion.” Id. at 433-34.

Movants have not shown that they are likely to succeed on the merits.
Both this court and the Supreme Court have confirmed that the state
legislative privilege is not absolute. See Jefferson Cmty. Health Care Centers,
Inc. v. Jefferson Par. Gov’t, 849 F.3d 615, 624 (5th Cir. 2017) (“[T]he
legislative privilege for state lawmakers is, at best, one which is qualified.”
(citation omitted)); United States v. Gillock, 445 U.S. 360, 361 (1980)
(“Recognition of an evidentiary privilege for state legislators for their
legislative acts would impair the legitimate interest of the Federal
Government in enforcing its criminal statutes with only speculative benefits
to the state legislative process.”). Here, the district court did not deny that
state legislative privilege might apply to this case. Indeed, it emphatically
stated that “nothing in this Order should be construed as deciding any issue
of state legislative privilege.” Rather, the district court simply concluded that
“there are likely to be relevant areas of inquiry that fall outside of topics

potentially covered by state legislative privilege” and that the issues relating

U.S. 100, 108 (2009) (noting that “we have generally denied review of pretrial discovery
orders” (quoting Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368, 377 (1981)). Judge
Willett believes that Whole Woman’s Health v. Smith is distinguishable because it concerned
a very different type of privilege, one resting on the First Amendment. 896 F.3d 362, 367-69
(5th Cir. 2018).
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to the privilege were “not yet ripe for decision,” since “no questions have
been asked, and no answer given.” Given Jefferson Community Health and
Gillock, we agree with the district court that “the [state legislative] privilege
is not so broad as to compel the [district court] to quash the deposition
subpoenas, modify them, or enter a protective order prohibiting questions
about topics that are not strictly within the public record.” The district court
is taking an admirably deliberate and cautious approach to the legislative
privilege issue, and movants are not likely to show that the court erred by

denying their motion to quash.?

Movants also have not shown that they will be irreparably injured
absent a stay. Rather, the district court’s vigilant and narrow order goes to
great lengths to protect Movants. The district court’s order provided that
when Movants are being deposed, they “may invoke legislative privilege in
response to particular questions.” And while the deponent “must then
answer the question in full,” their “response will be subject to the privilege.”

These privileged responses will be “deemed to contain confidential

2 Movants mischaracterize the district court’s order in their motion, suggesting
that it “ignore[s] legislative privilege” and applies a “Texas redistricting exception to
legislative privilege.” The district court in fact carefully considered the issue of legislative
privilege and neutrally followed the law of this circuit. Movants also mischaracterize the
law of other circuits in their brief. Like us and the Supreme Court, the First, Ninth and
Eleventh Circuits all recognize that the state legislative privilege is qualified. See Am.
Trucking Associations, Inc. v. Alviti, 14 F.4th 76, 88 (1st Cir. 2021) (“We need not reject
altogether the possibility that there might be a private civil case in which state legislative
immunity must be set to one side because the case turns so heavily on subjective motive or
purpose.”); Lee v. City of Los Angeles, 908 F.3d 1175, 1188 (9th Cir. 2018) (rejecting
plaintiffs’ request for a “categorical exception” to the privilege and basing its holding on
that case’s “factual record”); In re Hubbard, 803 F.3d 1298, 1311 (11th Cir. 2015) (“To be
sure, a state lawmaker’s legislative privilege must yield in some circumstances.”).
Moreover, none of these cases involved the kind of extensive procedural safeguards
designed to protect the privilege that, as discussed below, the district court implemented
in this case.



Case 32250400259 e Grid 8- 0081 32803@nt PryeFled Dai7Fi2d Feme®2022

No. 22-50407

information” and subject to the district court’s previously issued “Consent
Confidentiality and Protective Order.” A party that wishes to use any
privileged testimony must submit that testimony “to the [district court] for
in camera review, along with a motion to compel” asserting that the
testimony “is not subject to the privilege, the privilege has been waived, or
the privilege should not be enforced.” The district court also warned the
parties “that any public disclosure of information to which a privilege has
been asserted may result in sanctions.” Given these carefully crafted
procedures, Movants will not be irreparably injured absent a stay. The
district court is ready and willing to protect the state legislative privilege if

and when the issue arises.

The state legislative privilege must be protected when it arises; at the
same time, the privilege must not be used as a cudgel to prevent the discovery
of non-privileged information or to prevent the discovery of the truth in cases
where the federal interests at stake outweigh the interests protected by the
privilege. See Jefferson Cmty. Health, 849 F.3d at 624; Gillock, 445 U.S. at
361; see also Vill. of Arlington Heights v. Metro. Hous. Dey. Corp., 429 U.S. 252,
268 (1977) (explaining that “[t]he legislative or administrative history may be
highly relevant” in Equal Protection cases and that “[i]n some extraordinary
instances[,] the members [of the relevant governmental entity]| might be
called to the stand at trial to testify concerning the purpose of the official
action, although even then such testimony frequently will be barred by
privilege”). As highlighted above, the district court’s approach to this case
has been admirably prudent, cautious, vigilant, and narrow. Thus, as to the
fourth NVken factor, we conclude that the district court’s approach to the case
thus far accords with the public interest.

* * *

IT IS ORDERED that Appellants’ opposed motion to stay district
court depositions pending appeal is DENIED.
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IT IS FURTHER ORDERED that Appellants’ opposed
alternative motion to stay depositions pending the Supreme Court’s decision
in U.S.S.C. No. 21-1086, Merrill v. Milligan, is DENIED.

IT IS FURTHER ORDERED that Appellants’ opposed motion
for a temporary administrative stay pending consideration of motion is
DENIED.

10
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USDC No. 1:21-CVv-988

USDC No. 1:21-CV-991
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Enclosed is an order entered in this case.
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