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Th plaintiffs, inmates serving prison sentences in most instances at Massachusetts

prisons an1 in a couple instances at county jails, allege that their conditions of confinement
i
expose them to unreasonable risks from the COVID-19 pandemic and unreasonable restrictions

' that prisor and jail officials have imposed on their activities to combat the spread of COVID-19,

all in viol: tion of the Eighth Amendment and article 26 of the Massachusetts Declaration of

!

Rights, an1 substantive due process under the Fourteenth Amendment and articles 1, 10, and 12

of the Mas sachusetts Declaration of Rights. Plalntlffs have moved to certify a class of all
I

| p'risoners who are incarcerated in prisons and jails in Massachusetts, including a subclass of all

prisoners who they allege are at heightened risk for sefrious complications or death from COVID-
; , |

" 19 dueto "mderlying medical conditions and/or age. The defendants, Carol Mici in her official

capacity a; Commissioner of the Massachusetts Department of Correction (“DOC”), Gloriann

Maroney, in her official capacity as Chair of the Massachusetts Parole Board, and Thomas

. Turco, in his capacity as Secretary of the Executive Office of Public Safety and Security

- (collectively, “Defendants”) agree that a class action i$ the most efficient way of handling at least

_ |
some of p. aintiffs’ COVID-19 related claims in this case. However, Defendants assert that a
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proposed class of all Massachusetts prisoners is “massively overbroad.” The Court heard oral
| ] L
argument ¢in November 2, 2020. For the below reasons, plaintiffs’ motion is ALLOWED to the

extent that this Court will certify a class of all Massachusetts prisoners confined at DOC

|

facilities (1 Iiut not at county jails), and a subclass of all such prison inmates who according to
guidelines;?of the Centers for Disease Control and Prev‘:ention (“CDC”) are at increased risk from
COVID-1¢ due to their age (age 50 and older) and/or rhedical conditions that have been
determined! to increase risks from COVID-19 (but not :'rnedical conditions that “may” increase
thlose risks). This ruling is without prejudice to the right of any party to seek modifications of
th;e class and subclass, or the certification of additional subclasses.

Prisoner’s Legal Services shall be appointed tol represent the class and the subclass.

' DISCUSSION

A. ' This Court Will Certify a Class of All Massachusetts Prison Inmates.

Un ler Mass. R. Civ. P. 23 as amended, 471 Mass. '1'491 (2015), members of a class may

represent t 1¢ class "only if (1) the class is so numerous that joinder of all members is

L 1mpract1ca sle, (2) there are questions of law or fact common to the class, (3) the claims or
defenses o~ the representative parties are typical of the claims or defenses of the class, and (4) the
; representa1 ive parties will fairly and adequately protect the interests of the class." Mass. R. Civ.

P. 23 (a). Additionally, the court must conclude that "the questions of law or fact common to the

|

members ¢ f the class predominate over any questions affecting only individual members, and

th’at a class action is superior to other available methods for the fair and efficient adjudication of

|

tﬂe controversy." Mass. R. Civ. P. 23 (b). The plalntlffs bear the burden of providing ,

L "1nf0rmat1| »n sufficient to enable the motion Judge to form a reasonable judgment that the class
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meets the ':-;I'equirements of rule 23" (quotation and cita}ion omitted). Gammella v. P.F. ?_Chang’s
China Bisiro, Inc., 482 Mass. 1, 12 (2019). i !
¥ | (
Th'z above-noted requirements for a class action have clearly been met. The legal claim

m '
I ' .

and its basic factual underpinning are common to all p)otential class and subclass members: that

the increas ed risk of contracting COVID-19 while in pfrison and the restrictions on prison
! . _

t

that the only effective remedies are reductions in the p:[rison population that will allow for more
social' distincing and more opportunity for inmates to engage in activities out of their cells.

’ ! )
Because thds is precisely the claim of the named class hlembers, because every prison inmate

would benefit (to at least some extent) from the reciues;ted relief, and because the large number of

prison 1nrr ates (roughly 7,000) strongly favors a class:action, the proposed class action meets the

| re quiremel its of Mass. R. Civ. P. 23(a) (1) through (4).

Fo:' essentially the same reasons, although there are many variations in the structure and

operation of DOC’s various facilities, questions of law or fact common to confinement and

i i

release of nmates at these facilities predominate over any questions affecting only individual

inj:,ma_tes ot facilities. Further, all parties agree that a class action is superior to other available

methods for the fair and efficient adjudication of at lea:ist some aspects of this controversy.

T;herefore, the requirements of Mass. R. Civ. P. 23(b) ilave also been met for all inmates at DOC

!

facilities. Because the requirements of Mass. R. Civ. P. 23(a) and 23(b) have been met, a class

| of all Mas;;achusetts prison inmates should be certified. See Gammella, 482 Mass. at 12.

s

Plz intiffs, however, have not met their burden of establishing that the class should

n

iriclude Massachusetts prisoners who are housed in county jails. The Court reaches this

, cf)nclusior, primarily because the Commonwealth’s shieriffs, who are responsible for the jails, are
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activities ¢aused by DOC’s response to COVID-19 constitute cruel and unusual punishment, and




not parties to this case. The Court further notes that the sheriffs operate under differen%t
; i

regulation:: than does DOC. Therefore, it is far from ciear that one class action including both

inmates of state prisons and inmates of county jails is éuperior to other proceedings. See Mass.
| ,
. R. Civ. P. 23(b).

In sum, plaintiffs have satisfied the requirements for certifying a class in this proceeding

of all Mastachusetts prison inmates, and therefore suc}jl a class will be certified.

B. This Court Will Certify a Subclass of Massachusetts Prison Inmates at Increased
‘Risk from COVID-19 Due to Their Age and/or Medical Conditions.
) ' { '

Thi‘!: same factors that support certification of a;class of prison inmates, including all

parties’ ag:eement that a class action is the preferred way of adjudicating at least some aspects of

the controversy, support certification of a subclass of all prison inmates at increased risk from

. |

COVID-1¢ due to their age and/or their medical conditions. While the subclass is, by definition,
|

smaller the n the class, it contains a few thousand members and therefore the numerosity

rqquiremel it of a class action is easily met.

De :iding the contours of the subclass of prisoni inmates at increased risk from COVID-19
presents challenges. This Court had anticipated expeﬁ testimony on the issue, but the parties all
séem content to rely on the CDC guidelines, and there is wisdom in this approach, particularly at

' !
' a time when COVID-19 cases are rapidly rising across the Commonwealth and in at least some
' prisons.'

Th: Court further notes that CDC has separate lists of medical conditions that have been

d¢termine(l to increase one’s vulnerability to COVID-19, and medical conditions that “may”

i
1

! Accordmg :0 the November 9, 2020 Amended Special Master’s, Weekly Report in Committee for Public Counsel

Lo Servzces v. C hief Justice of the Trial Court, 484 Mass.431 (2020)' there were more confirmed COVID-19 cases

among inma es and corrections officers in the most recent reported week (Oct. 29-Nov. 4) than there were in the
previous thr¢e months.
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increase one’s risk.? Some of the medical conditions that “may” increase one’s risk from

"
'

| \
COVID-1Y are harder to quantify.’ With regard to age, the CDC uses both age 50 and age 60 as
cut-off points, after which vulnerability to COVID-19 increases.* Based on the need for medical
I [ . . :
and scientific support for the definition of the subclass, the need to precisely define its;contours,

and the ne :d to identify and protect those who have been shown to be most vulnerable, this Court

has definei1 the subclass to include all prison inmates who are age 50 or over and/or have a

|

rr}edical condition that has been determined to increase one’s vulnerability to COVID-19.> Using
‘ I

these same: factors, the Court declines at this juncture to include in the subclass “prisoﬁers with

sévere psychiatric illness and cognitive disabilities,” as sought by plaintiffs. The Court
|

| understan(ls that these inmates may face heightened risks from COVID-19. The Court further

l
i
notes that its ruling does not preclude DOC from taking measures to protect these inmates and

other inm: tes from the consequences of any lapses in compliance with COVID-19 prevention

pfotocols 1that may result from these inmates’ mental health and cognitive issues.

Th: subclass to be certified by the Court has a few thousand members. To the extent that

" any plainti ff considers this subclass to be too narrow, ':[he Court notes that the Supreme Judicial
i Court has -uled that “the process of [prison population] reduction requires individual
" determinations.” CPCS v. Trial Court, 484 Mass. at 445. Making individual decisions about

, prison release as to this entire subclass would be a herculean task. Moreover, any reduction in

| v ' .
the inmate population benefits the entire class. Therefore, in the view of this Court, any benefits

2 See cde.go v/coronav1rus/2019-ncov/need extra-precautions/peope-with-medical-conditions.html (last updated
Nov. 2, 20211, last checked Nov. 11, 2020. ;
3 1See id.

i 4 See cdc.gov/coronavirus/2019-ncov/index.html, last checked Nov 11, 2020.

5 These conc itions include cancer, chronic kidney disease, chronic obstructive pulmonary disease (COPD), heart
conditions, i nmunocompromised state from solid organ transplant, obesity [BMI of 30 kg/m2 or higher], pregnancy,
sickle cell d:sease, and type II diabetes mellitus. See n. 2, supra. The Court excludes smokers who have none of the
above condiions as part of the subclass because, while smoking is a COVID-19 risk factor, it is not a medical
condition.




from addir.g to the subclass inmates who are under agé 50 and whose medical conditions may or

may not increase their vulnerability to COVID-19 are butweighed by the harms of (1) fdiverting
attention fiom those whose conditions have been determined to increase risks from CdVID-19,
and (2) gre ater uncertainty about membership in the sﬁbclass. If CDC determines that additional

mjedlcal ccnditions increase risks from COVID-19, or 1f plaintiffs present persuasive evidence
|

about such medical conditions, the Court will expand ﬁhe subclass accordingly.

CONCLUSION AND ORDER

For the above reasons, Plaintiffs’ Motion for Class Certification (Docket # 62) is
AELLOWI D. The Court hereby certifies a class of all: Massachusetts prisoners confined at DOC

facilities, :nd a subclass of all such prisoners who are age 50 or older and/or have one or more

{ medical ccnditions that, according to current guidelines of the Centers for Disease Control and

Preventior, have been determined to increase one’s vulnerability to COVID-19. Prisoner’s

Legal Senices is hereby appointed to represent the class and the subclass.

obert L. Ullmann
stlc of the Superior Court

' Dated: Ncvember \L, 2020 Q‘ ‘Q / L/—\




