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DOCKET ENTRIES
Entry Text
Case entered.

Class Action Complaint Pursuant to COVID-19 filed for Stephen Foster & others by Atty. Elizabeth D. Matos, Atty.
James R. Pingeon, Atty. Bonita P. Tennerielo, Atty. David Milton and Atty. Michael J. Horrell.

Emergency MOTION for Preliminary Injunctive Relief filed for Stephen Foster & others by Atty. Elizabeth D. Matos,
Atty. James R. Pingeon, Atty. Bonita P. Tennerielo, Atty. David Milton and Atty. Michael J. Horrell.

Plaintiff's Memorandum in Support of Their Motion for Preliminary Injunction filed for Stephen Foster & others by Atty.
Elizabeth D. Matos, Atty. James R. Pingeon, Atty. Bonita P. Tennerielo, Atty. David Milton and Atty. Michael J. Horrell.

Certificate of Service for paper #'s 1-3 filed by Atty. Bonita P. Tenneriello.
Under advisement. (Cypher, J.)
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Reservation and Report & Interim Order. (Cypher, J.):

"The plaintiffs filed their complaint, as a putative class action, on the evening of Friday, April 17, 2020. As explained
below, | reserve and report the case to the full court and, to ensure that the court has an adequate factual record to
decide the case, | also refer the matter to the Superior Court for fact-finding.

1. Reservation and report. | hereby reserve and report the case to the full court. The record before the full court will
consist of the complaint, the motion for a preliminary injunction, exhibits to the motion, an answer to be filed by the
defendants in the full court no later than 5:00 p.m. on Friday, April 24, 2020, a statement of agreed facts to be filed by
the parties, and findings of fact to be made in the Superior Court, as outlined below.

2. Reference to the Superior Court. | also refer this matter to the Superior Court for fact-finding that will enable the full
court to decide the case in the first instance. The Chief Justice of the Superior Court will designate a judge to conduct
the necessary proceedings and to make the appropriate findings.

To facilitate the fact-finding in an expeditious manner, the parties shall submit their statement of agreed facts (to the
full court and to the Superior Court) no later than 5:00 p.m. on Friday, April 24, 2020, indicating, to the fullest extent
possible in the circumstances, all areas of factual agreement. The parties shall also indicate those material factual
issues as to which they do not agree. The plaintiffs shall have responsibility for initiating the statement of facts.

The judge designated to hear this matter shall conduct proceedings in the Superior Court in the manner, and at such
times, as he or she deems necessary in order to report his or her findings to the full court no later than Friday, May 1,
2020. The parties should be prepared to provide witnesses and any other evidence they intend to provide, and such
other evidence as the judge may require, expeditiously in accordance with the schedule set by the judge. Any issues
and concerns involving the timing of the proceedings, availability of witnesses, and so on shall be resolved by the
Superior Court judge in the first instance.

The judge should make any and all findings, beyond the facts agreed to by the parties, that he or she deems
necessary and relevant to the resolution of the legal issues raised by the plaintiffs in their complaint. The judge's
findings shall be transmitted directly to the full court. Recognizing that time is of the essence, if the judge determines
that he or she cannot complete the fact-finding on or before May 1, he or she shall report that to the full court as early
as possible, shall indicate what further steps remain to be taken, and shall propose for the full court's consideration a
time-frame within which all of the necessary proceedings and the fact-finding will be completed.

The parties are directed to make every reasonable effort to assist the judge, in the manner he or she prescribes, with
this fact-finding process. They are reminded that the full court will be deciding this case in the first instance, and their
failure to furnish the full court with an adequate factual record could impede the court's ability to do so.

3. Logistics for filing_written material. Copies of all documents filed to date in the Supreme Judicial Court for the
County of Suffolk (county court) will be transferred by the Clerk of the county court to the Supreme Judicial Court for
the Commonwealth (full court). Unless directed otherwise by the Superior Court judge, the parties shall electronically
file all further papers that are intended for the Superior Court in the first instance with the Clerk of the full court. The
Clerk of the full court will assist the Superior Court assistant clerk assigned to this matter by forwarding electronically
all such papers to the assistant clerk and to the judge.

4. Further proceedings in the full court. The Clerk of the full court, in consultation with the Chief Justice, will schedule
this matter for a hearing before the full court in due course, and will notify counsel accordingly. Counsel should be
prepared to brief and argue the case in short order after the completion of the fact-finding. Alternatively, either side or
both sides may, if they wish, file a preliminary brief in the full court by Friday, May 1, 2020, addressing the general
legal principles to be applied, and thereafter, once the fact-finding is complete, shall file a supplemental brief on a
timetable to be established by the full court addressing the facts found and the application of the law to the facts; if
the parties use this option, they shall ensure that their preliminary and supplemental briefs are not redundant or, when
combined, excessive. If a party chooses to wait until the completion of the fact-finding to file a single all-
encompassing brief, they will nevertheless be required to file the brief on the short timetable to be set by the court.

The Clerk of the county court shall send a copy of this order to the Chief Justice of the Superior Court and to the Clerk
of the Suffolk Superior Court for civil business. All additional issues and questions concerning this order and the
scheduling of the case before the full court shall be directed to the Clerk of the full court."

Notice of assembly of the record.
Notice to counsel/parties and trial court via E-mail correspondence, regarding paper #5 & 6 filed.

Letter to S.J.C. for Suffolk County from S.J.C. for the Commonwealth NOTICE OF ENTRY "Pursuant to Mass. R.A.P. 10
(@) (3), you are hereby notified that, on April 20, 2020, the above referenced case was entered on the docket of this
court. (SJC-12935)" (Francis V. Kenneally, Clerk)

Filing fee paid. ($315.00)

Rescript: (June 2, 2020) ORDERED, that the following entry be made in the docket; viz., - "The motion for a
preliminary injunction is denied. The matter is transferred to the Superior Court, where litigation on the complaint shall
proceed as an emergency matter, with due speed in consideration of

the circumstances, before the same Superior Court judge who was designated to make findings of fact with respect to
the motion for a preliminary injunction. In addition to rulings on the merits, the judge shall resolve all questions of class
certification, including any amendment of the complaint or substitution of parties." [NO action necessary by single
justice as full court ordered denial].

Rescript: (June 2, 2020)...ORDERED, that the following entry be made in the docket; viz., -- The Governor's motion to
dismiss the complaint is allowed. The parole board's motion is allowed only with respect to the claims of the
individuals civilly committed under G. L. c. 123, § 35, and is otherwise denied. [No action by single justice is necessary
because full court issued order].
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