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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

THE AUTHORS GUILD, et al..

Plaintiffs,
-against-

NATIONAL ENDOWMENT FOR THE
HUMANITIES, et al.,

Defendants.
X

AMERICAN COUNCIL OF LEARNED
SOCIETIl  etal,

Plaintiffs,
-against-
MICHAEL MCDONALD, in his official capacity as
Acting Chairman of the National Endowment for the

Humanities, et al.,

Defendants,

OPINION
McMahon, J.:

Plaintiffs The Authors Guild, Elizabeth Kadetsky, Dr. Valerie Orlando, Katalin Balog,
Benjamin Holtzman, Bill Goldstein, Lee Jasperse, and Nicole Jenkins (the “Authors Guild
Plaintiffs”), and Plaintiffs American Council of Learned Societies, American Historical
Association, and Modern Language Association of America (the “ACLS Plaintiffs”), move to
compel discovery from Defendants National Endowment for the Humanities; Michael McDonald,

Acting Chairman of the National Endowment for the Humanities; United States Department of
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Plaintiffs allege that Defendants did not conduct individualized assessments of grantee
performance, consult program officers or the National Council on the Humanities, and did not
evaluate compliance with grant terms before issuing the Mass Termination notices. AG Compl.
99 101, 108; ACLS Compl. 19 67-68. Plaintiffs allege that the Mass Termination constituted final
¢ ncy action under the APA because it consummated Defendants’ decision-making process and
immediately extinguished both NEH’s obligation to disburse funds and grantees’ rights to receive
them. AG Compl. § 115; ACLS Compl. 9 130-31.

Based on these allegations, Plaintiffs assert that Defendants’ actions were arbitrary and
capricious, exceeded statutory authority, and departed from binding regulations and grant terms,
in violation of the APA. AG Compl. 9 115-18; ACLS Compl. 4 8, 130-36. Plaintiffs further
allege that the Mass Termination was motivated by hostility to the subject matter and viewpoints
of funded scholarship, thereby violating the First Amendment. AG Compl. 4 7, 6365, 105;
ACLS Compl. 9 31-32, 69. These factual allegations form the basis of the claims that survived
dismissal and now define the scope of permissible discovery.

The parties’ dispute has focused on the scope of ~ :fendants’ discovery obligations and, in
particular, the completeness of the administrative record and the availability of extra-record
discovery. At a conference held on September 25, 2025, the Court addressed the parties’
competing views regarding discovery, including the scope of the administrative record and
whether Plaintiffs were entitled to additional discovery in light of the constitutional claims
remaining in the case. The Court indicated at the time that it believed extra-record discovery,
especially of DOGE, was warranted. See, e.g., " <t. No. 150, Sept. 25, 2025 Hr" Tr., at 9.
Thereafter, Plaintiffs served written disco> y requests and deposition notices. Notwithstanding

the prelimin:  guidance from the Court, the Government interposed objections inconsistent with



Case 1:25-cv-03923-CM  Document 76  Filed 12/18/25 Page 7 of 32



Case 1:25-cv-03923-CM  Document 76  Filed 12/18/25 Page 8 of 32



Case 1:25-cv-03923-CM  Document 76  Filed 12/18/25 Page 9 of 32

APA. Chenery establishes the foundational rule that, “The grounds upon which an administrative
order must be judged are those upon which the record discloses that its action was based.” 318
U.S. 80, at 87. If those grounds are absent from the record, a reviewing court “is powerless to
affirm the administrative action by substituting what it considers to be a more adequate or proper
basis.” Id. at 88. As Justice Frankfurter emphasized, agency action “must be measured by what
the [agency] did, not by what it might have done,” and courts may not intrude upon “the domain
which Congress has exclusively entrusted to an administrative agency.” Id. at 8889, 94.

State Farm builds directly on these principles and explains their operation under the
arbitrary-and-capricious standard. While judicial review under § 706(2)(A) is “narrow” and courts
are not permitted to substitute their judgment for that of the agency, State Farm makes clear that
an: ncy must nonetheless “examine the relevant data and articulate a satisfactory explanation
for its action includil  a ‘rational connection between the facts founc  d the choice made.”” 463
U.S. at 43 (quoting Burlington Truck Lines v. United States, 371 U.S. 156, 168 (19(""). An agency
action will ordinarily be arbitrary and capricious if the agency has “entirely failed to consider an
important aspect of the problem,” offered an explanation that “runs counter to the evidence before
the agency,” or failed to disclose the basis for its judgment in a manner that permits judicial review.
1d.

Together, Chenery and State Farm require that agency action be reviewed on the basis of
contemporaneous materials in the administrative record that disclose both the i :ncy’s reasoning
and the information it considered. Courts may uphold agency action “of less than ideal clarity if
the agency’s path may reasonably be discerned,” State Farm, 463 U.S. at 43 (quoting Bowman
Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 286 (1974)). But that principle

presupposes the existence of a record from which such a path can in fact be discerned. Where the
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involvement are likewise properly subject to discovery. The Court therefore rejects the
Government’s effort to cabin record review to documents maintained solely within NEH.

Defendants’ own sworn statements in related litigation, Thakur v. Trump, No. 3:25-cv-
4737 (N.D. Cal.), and statements contained in the current administrative record support the Court’s
conclusion.

In a declaration filed in Thakur, Defendant McDonald acknowledged that the grant-
termination decisions were not made by NEH in isolation, but instead emerged from a coordinated,
inter-agency process. McDonald declared that, shortly after his appointment as Acting Chairman,
“representatives from the Department of Government Efficiency ('~ JGE’), Justin Fox and Nate
Cavanaugh, contacted NEH to discuss and advise me on implementing the President’s priorities,”
including terminating grants. Dkt. No. 158-4, McDonald Decl., Ex. 3, § 12. He further stated that
NEH transmitted spreadsheets identifying grants for termination to the Office of Management and
Budget “as directed by the Presidential Executive Orders,” id. 9 15; that he sent ..OGE officials
“the final results of NEH’s review.” id. 9 17; and that the April 2025 terminations were carried out
“in consultation with DOGE,” id. § 18 (emphasis added). These sworn admissions confirm that
materials generated, reviewed, exchanged, or relied upon by DOGE were integral to the decision-
making process underlying the Mass Termination.

The administrative record likewise reflects that McDonald deferred ultimate decision-
making authority to “DOGE-affiliated” Defendant Fox. McDonald stated in an April 1, 2025
email addressed to Fox that “it’s your decision on whether to discontinue funding any of the
projects on this list.” NEH_AR_000022-23; Dkt. No. 165-1, at 1.

Where the : :ncy head himself concedes that the challenged action was shaped through an

inter-agency process and that decisional authority lay outside of the NEH — and indeed primarily
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citizenship question on the decennial census. /d. at 764-65. After litigation commenced, however,
the Secretary submitted a supplemental memorandum disclosing that he had been considering the
citizenship question well before the stated triggering request from another agency. Id. at 765. That
disclosure revealed gaps in the record and prompted plaintiffs to seek both completion of the
administrative record and limited extra-record discovery — relief the district court ordered and the
Supreme Court ultimately affirmed. Id at 765-66.

The Government contends that Department of Commerce v. New York is inapposite
because, in its view, extra-record discovery is warranted under that case only where plaintiffs
demonstrate a “mismatch” between the agency’s stated rationale and its true motivations.
According to the Government, discovery in Department of Commerce was justified because the
record s1  1ested that decisionmakers had “carefully curated” the administrative record to conceal
their real intent, thereby revealing evidence of hidden or pretextual motivations. Dkt. No. 162, at
27 (citations omitted). Under the Government’s view, Department of Commerce authorizes extra-
record discovery only where plaintiffs have already shown pretext or a mismatch between the
agency’s stated rationale in the first instance and, here, Plaintiffs have not done so.

The Supreme Court’s holding was more nuanced and procedural. Department of
Commerce does not condition extra-record discovery on a fully developed showing of pretext at
the outset. See 588 U.S. at 781-82. Although the Court cautioned that discovery should not be
reflexive or “premature,” it affirmed extra-record discovery once the administrative record itself
revealed gaps, omissions, or reasons to doubt candor. Id. Critically, the “mismatch” ultimately
identified by the Court emerged only affer record supplementation — not before. See id Thus,
Department of Commerce recognizes a sequencing principle: where the administrative record

reveals gaps, inconsistencies, or omissions that prevent a court from assessing the “whole record”
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