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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINGIS

EASTERN DIVISION MAY 18 200 YM

MICHAEL W. DOBRINS
CLERK, U.5. DiSTRICT COURT

and a class of similarly situated African-

American cmployees, No. 03 C 9110

Plaintiffs, Tudge Shadur
V. Magistrate Judge T3enlow

NIXE RETAILL SERVICES, INC,,

Defendant.
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FINAL REPORT OF THE DIVERSITY CONSULTANT
Pursuant to paragraph 9.8 of the Setifement Agrcement and Consent Decree entered into
by Keith Smith, et al., and Nike Retail Serviess, Inc. (the "Caonsent Decred™), T herelby submit my
finul report. Nike has fully satisfied its obligations under the Consent Decree.
A, Joint effort of the parties to identify and resolve outstanding issues,
Following the Court’s extensian of the Consent Decree beyond its onginal expiration
date, the parties underlook a series of actions that greatly Tucititated the Ainal chapter of this
process, First, as required by the Court, Nike provided Class Counsel all of the data previously
provided to the Diversity Consultant, as well as additional information requested by Class
Connsel. Second, the parties met by phone or in person to discuss ssues and to exchanpe
informalion. Finally, the parties and the Diversity Consultam paiticipated i 2 telephone

conference call on May 3, 2010, 1o discuss remaining issues that should be addressed in this final

report,

T am including as Atleehments | and 2 to this Report letters wrlten by ike's ouwlside
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REVIEW DRAFT
counsel to Class Counsel that memorialize information that Nike previously provided to Class
Counsel. The first of these letiers specifically responds to requests for additional mformation
that Class Counsel initially had addressed to the Diversity Consultant, Thave reviewad the two
letters and believe they accurately and fairly address the issues rased by Class Coungel, who
also arc satisfied with Nike’s responscs.

B. Specific Areas of Nike's Performance under the Conscnt Deeree
Fél!mﬂng is my review of specific matlers, bused on Nike's April 2, 2014, Progress
Report to the Diversity Consultant, which Nike zlse provided to Class Counssl.

1. The Racial and Ethnic Breakdown of Nikefown Chicago’s Non-
exempt Workforee.

¢l Non-exempt Emipiovees.
The following table breaks out the racial and ethnic composition of Niketown Chicago’s
CNTC™) non-sxempt workforee as of Ocrober 2009, As the teble shows, the demographics of
the workforce have not changed significantly over the term of the Consent Decree, even with the

Reduction-in-Force, previously reported.
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Rucial and Ethnic Composition of NTC's Non-exempt Workforce

THEEN
iy ‘
" SEASDNAL -
Visual Speciulist
Full-time 1 1 3
Panrt-time ¥ 0 0 {
| Product Flow i
Full-time 3 l ! ¥ 3
Part-time 0 0 4] 0
Athlete
Full-time o i 2 4
Part-tume ‘ 0 0 | 0 £)
 REGULAR .
Vizual Specialist
Tull-time 2 ! 7 ¢
Part-tirme 3 0 0 {}
Produzet Flow
Tuli-time 4 0 2 {
Pari-time 13 0 1 2
Alhlete
Full-time ] { (} 2
Part-time 4 4 2] %
rumes 0 3 5
L TonsL CLT05%) 29 2a%) | 28 0%)

k. NTC Leadership Team
As the following tuble shows, over the lusl three reporling pertods {October 2008 through
Oectober 2009), the racial and ethnic composition of NTC’s Leadership Team remained fairly
stable, However, Class Counsel has expressed some concarn about the recent replacement of
Tames Uhs, the former Assistant Store Manager, by John Ugaste, Mo Ulis 18 African American.

Mr. Ugaste 1s white. Mr. Ulis left NTC Lo become manager of another Nike store. Mr. Ugasle,

s
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an external candidate, was selected from a group of 14 applicants that inctuded two African
Americans. As discussed below, under NTC Hiring, there is nothing to suggest that Mr.
Ugaste’s selection was unfair or discriminatory, or that it was the produet of discnnunatory
practices.

NTC Leadership Team (CGerober 2008 - 2009)

REFORTING PERIOD Qct 2008 Jum 200% | Cet 2009

o s AR e A )

. Head Coach (Store Managar)
African American 1 1 1
Hispanic
White

3 2. Asst, flead Coaches ( Assistant Store Mapagers)

i Alrican Aswmerican i } {}
: Bispanic 0 0 0
: White 3 3 3

|

!
African American i B i
Hispanic i ! I
White 4 4 4

Alfican American 4 4
Hispanic 3 3

S |

4, Specizlists (S5tore Leads) i
i
!

The cthnie diversity of the Leadership Team is important in sustaining the progress NTC
has made under the Consent Decree. NTC should make a determined effort 1o maintain such
diversity, This is an arca where the Career Development Program, dizcussed below, can make 4

4
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contribution by helping to develop intemal candidates for leadership positions. To do that,
however, Nike must maintain the quality of that Praogram, incloding the gualily of Nike
managers who serve as mentors.

1 NEC Hiring

Since my Third report, NTC has hired several new employees, for both exempt and non-
exempt positions.

{ New Hires — Exempt

[During the petiod June through October 2009, James Ulis Assistant Head Coach,
Business Operations, left NTC to accept a job as Head Coach (manager) ol the Nike Chicago
Factory Store. My, Ulis is African American. NTC hired John Ugaste to replace My Ulis.' Mr.
Jgaste 13 white,

Three-member panels interviewed fowteen candidates for the Assistani Head Coach
position. Each panel included at least one member who was African American; haif of the
panels included two African American members. The panel thal tnterviewed Mr, Ugaste had
one Affcan American member (the store manager) and 1wo white members. Twelve of the
candidates during this round were external applicants; two were internal candidates. There were
two African American candidates, both external. The Aftrican American candidates were ranked
seventh aud tenth among the fourteen candidates and did not make the second round of
intervigws.

Four candidates were interviewed during he second rouad by two member pancls, One

member of the panct was African American and onc was white. All of the candidales

2008,

Mr. Ugaste’s start date was November 16, 2009, He accepted the offer on October 27,
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interviewed during the second round were external applicants; three were white and one was
Flispenic. Mr. Ugast received the highest rating of the four candidates.

1 find nothing in the records relating to the hiving of Mr. Ugaste that appears inconsistent
with Nike’s policies or that otherwise suggests the decision to hire Mr. Vgaste might have been
diserminatory.

b, New Hires —~ Non-exempt

NTC hired 44 non-exempt employees during the period Fupe through October 2009, Ali
ol the new employees were full-time seasonal {lemporary employees who workead 40 hours per
week ); six of the new hires had previcusly worked for NTC. The followin ¢ 1able bresks down

the new employess by posttion title and ethme group,

PoSTriom Astan | Af. Amier. | Hispanic | Whire Total
ATHLETE 1 7 | 3 3 14 |
ATHLETE 1T 0 2 0 1 3
PRODUCT FLOW ATHLLTE L 8 8 3 20
VISUAL SPECIALEST ] 2 [ 3 7
R R 3 | 10 12 i 44

i

One candidate, Jane Memcueci, 1s identified as “whitc” in the list of new hires, bul as
“biack’” on the chart idenlifying the pane! interviews. | have assumed she 1s white, 1£ that 1s not
true, it would put the ethnic distribution of ciployees in this job categery more 1n hime with all
other job categories.

6
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The following table sets oul the percentage of new hires by ethnic group, for cach job

{itle and in the aggregate,

gfﬁ?oslgg;'i('}w Asian Af. Amer. | Hispanic | White | Told{ ")
ATHLETL (%) 7 A 50 21.5 215 14
ATHLETE i (%) _ 0 a7 0 33 3
PRODUCT FLOW ATHLETE (%) 5 40 40 15 20
VISUAL SPECIALISY (Vo) 4 28 14 43 7
FOTAL PERCENTAGE (ALL HIR l‘e::ﬂ;) 7 43 27 23 44

These results are not remarkabie, although the new hires for the position of Visual
Specislists presented a slightly differcnt racial and ethmic profile than the non- exempt work [oree
generatly. The seven new hires for visual specialists were distributed across all four cthnic
groups, alhough the number of while employees hired, three, was the largest nutmber for any
sinsle cthmic group.’ The twa highest rated candidates were Asian and Black, respectively.
Except for those two, the five olher new hires scored an identical 3 for their panel interviews,
including the three white cimployees; the only other candidute 10 receive a rating of 3, an Afncan
American, wracd down the offer of employment. The two remaining candidates x"i.fl'm Wt
interviewed, one Black and one Hispanic, had intervicw ratings substantially below 3.

The new hiring, in the aggregate and for particudar job calegories, appears Lo have been
made in comphance with Nike’s policies, and does nol appear to have been discruminatary in
aty way. Significantly, there were no complaints relating (o hiring during this most recent

reporting pericd,

“This wus the only job category in which whites made up the largest group of employees.
7
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4, Corrective Action (Non-exempf)?
The following table summmarizes the corrcetive action at NTC during the period hune

through October 2009

imvel : “ ,Z"Z .'.fksi!m; Af. .&n{er. "Hjslmnic.-. '"Wf.lite | Tﬁt;ﬂr
Reeord of Coaching ! 4 2 1 &
Writter Reminder 1 2 1° { 4
Final Warning g 1 : l O 2
ToTal 2 7 ; 4 | i4
PERCENTAGE 4 . Rit; ?i) o _(E? 160

I do not find these results remarkable. The corrective actions appear to have been
consistent with Nike’s policies, and do not appear to be the praduct of any discriminalory
practices. The numboer and distobution of corrective actions alse are consistent with the results
of previous reporting perinds; in fact, they are shightly less weighted against African American
cmployees,

R Involuntary Terminations (Mon-cxempt)

The following table summartzes the involuntary terrminations of non-exempt employees

that occurred during the pertod JTune through Octobur 2009, AL but two of the terminations were

due 1o the previously reported Reduction-in-foree.

Except as noted, all corrective action was attendance-related.

Ferformance-related.
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Involuntary Terminations (June 2009 - Qctober 2009)

e Ni;‘:hbeF;,(;&%@»;} - Reason
Asian 00(00) | RIF
Af Amer. 16 (57) R |
02 (07) LP Theft B
Hispanic - 05 (18) RiF N
White : 05 (18) RIF

1 do not find these results remarkable. The two non-RIF terminations, mvolving
employee-theft, appear to have been warranted; the two employees did not appeat from the
terminations.

6. Complaints

There were thifteen new complaints resolved during the pertod June through October
2009, Five of the complaints were filed by Alrican American employees. Four complaints were
Mled by Hispanic employees. Three complaints were filed by two white employees. One
complaint wis ﬁlcd anonymously, None of the complaints explicitly alleged race
discrimination.

The anonymous caller atleged that a white craployee inapproprialely chalienged the
identity of the brother ol the caller when he tried to make a purchase, tald him he did not took
Hike his sibling, and advised him {o keep his receipl in case he necded to retum the purchase.
The calter alleped this conduzet, by a supervisor, was inappropriate. The caller also alleged that

hefshe fowred retaliation if hig/her identity was revested, The caller did ot identify his/her own
4



The anenymous complaint was made against a white supervisor. The store manager

counseled the employee and explained why her conduct was unaceepted. There was no claim
that the supervisor’s conduct was metivated by race, but the counseling seemed appropriate,
even it it had been. NTC did not find that the conduct was intentionally offensive, According to
the report, the employee “understood and was very apologene.”

Except for the anonymous romplaint, the complaints during this period were not
remarkable. Most of the complaints concomed administrative actions that were guestioned, bt
not characterized as intentional misconduct. The individuals against whom complaints were
made had diverse racial and ethnic backgrounds. Four of the complaints were made about the
conduct of African American cmployees: two of those were made by African Anicrican
gmployess,

I have not scen anything in the last three reposting periods which suggests Lhat the
complaint process is not working or that NTC s not taking complaints serieusty or that the store
is not fairly resolving complaints,

7. The Career Development and Mentoring Program

The second session of the Career Development Program is underway. The sive and
racial/ctlnic compaosition of the new class of participants reflect the additional sleps Nike took to
increase the participation of African-American employees, including employees from Product
Flow. The new clags as twenty-twa emplovees, including seven cmployees from Product Fllow
(31%%). Ten of the participants are Airican Amcrican {43%); m’d are Asian (09%); four are
Hispanic (18%); and six are white (27%},

Cluss Counsel previously had raised questions about the lack of participation hy

0
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cmployees from Produet Flow, about the number of Aftican American participants, and abouwt
the Selection Committee considering the subjective the input of managers. Nike attempted to

address all of these concems.

Twenty-one employees originally applied for the program, including several employees

who were under Final Wamings status on account of attendunce-related misconduct. Two of the

African American applicants also had current performance ratings below Satisfactory, which
disqualified them under the terms of the Program, NTC selected all of the employees who
submitted applications, including the two who did not meet the performance criterion, As a
result of accepiing these two applicants, N'TC reopened the program and gave other emiployees
with below Satisfactory ratings an opportunity to apply. One additional employee applied, a
white employee from Product Flow; NTC accepted him into the Program, bringing the total
number of participants to twenty-two. Among the seven cmployees from Product Flow, thres
are African American, two are while, one 1s Asian, and one is Hispanic,

NTC’s decisions to increase the size of the current class and © waive the performance
rating criterion appear to have been in response lo concerns previously expressed by Class
Counsel, but T ain concermed that the decisians, at least in the long run, may weaken the
Program. First, the range of backgrounds and experiences 18 significantly greater when
emplayees from Produet Flow are included. That may force NTC to modify the curriculum to
reach the broader group, possibly to include more ¢lomentary subjects, Sceond, having a cluss
of twenty-twe will significantly mereases the demand for mentors and put considerable pressure
on NTC to mantain the quality of mentoring for all of the participants. Third, having twenty.
two employees diverted from their wark may lcad to pressure on soime cmployees 10 miss
scséiuns of the Program due to the demands of work.

11
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[ believe all NTC employees have an interest i aintaounyg the quality and legitimacy ol
the Career Development and Mentoring Program. NTC should evaluaie cureflully the

expertences of this current class to ensure that its size and work/expericoce diversity have not

weaken the program. NTC also should consider breaking the Program into two sections, which

alternate, one for more preparad employees, and a second for eroployecs with more lmited

preparation. This also would allow the Program to ecmploy more experienced NTC employees as
mentors in the basic section.

I'n their commaents an the draft of this Report, Class Counsel reiterated the importance of
“hav[ing] Product Flow employvees included [in the Prograim], as the program was intended 1o
benelit African Americans in lower-level positions.” [ agree with this view. Nike shouid take
coucrete steps Lo ensure that employees in lower-level jobs are given meaningful opportunities to
participate in the Career Development and Mentoring Program. T strongly urge the Company o
evaluate the experiences of snch cmployces in the current class to determine how best Lo achieve
that goal. This Program has the polential to greatly increase the inlernal and external
opporiunities of NTC employees who made up the class in this case.

8. Benefits Review und Adjustments

NTC appears to be complying with its Benefits Policy, by offering employees who
comsistently work more hours during a guarter than their status require the oppertunity to chanse
their status to the higher level and reocive benelils commensurate with that level. For the most
recett audit, ten employees qualified to change their status and all accepted the offer.

In response to the suggestion of Class Counscl, NTC has proposed a written form that
wiil be used o document that employees have been offered and declined the opportunity 1o
change their employment status nnder the Benes Policy. 1 sugeest that Nike modify the

12
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proposed ax::knowledgmeht form substantially as follows:
I understand that, because the number of hours I worked over the past quarter exceeded
the number of hours T am required to work as a (Part-time Over/Part-time Under)
employee, I am entitled to have my status changed to (Full-time/Part-time-Over) and to
receive benefiis associated with the new status. I am declining the opportunity to change
my status for the coming quarter. In the future, I understand that Nike may schedule me
fewer hours of work, consistent with my current status. By declining to change my
status at this time, however, I am not declining the opportunity to change my status in the
future, if T become eligible again to do so.
This modification is to make clear that an employee who declines to change his/her status
following a particular quarter retains the right to change his/her status in the future if he/she
again qualifies under the Policy.
CONCLUSION
I helieve Nike has adopted and implemented all of the policias and programs required by

the Consent Degree and otherwise has satisfied fully its obligations under the Decree.

WIcman, Jr, Diversity Consultant

May 18, 2010

13



Case: 1:03-cv-09110 Document #: 222 Filed: 05/18/10 Page 14 of 24 PagelD #:3663

O T b i
APV, VR O W R Y N S
ULt oo o e e
ATTORMNEYS g‘_,_ﬁ AW 131 Souln Deasrbern Sirecl
\::).L L4} LLE

Suhne 2400
Chicaga, Nlinoks BEUE
(312} 460-5000

(3124005928 fax '(3 125 4607000

dhafaiisey farth com Wi 50y5rth com
April 2, 2010

PRIVILEGED AND CONFIDENTIAL

Prof James E. Coleman, Ir.
{7uke University School of Law
Roor 3180

Box 903a0

Durham, NC 27708-0360

R Smith, et al. v. Nike Retail Sevvices, e,
Case No. 03 C. 9100

[ear Professor Coleman:

As we digcussed Iast week, this fetter summarizes our meeting with Clags Counsel (Beth
Dravis) in the above-referenced matter on March 18, 2010, during which the partics discussed
Nike’s submissions under the Consent Decree and wen! aver the poirts raised in Beth Ravis” lotter
to you dated January 15, 2010, We have provided a draft of this letter to Ms. Davis to make surc
we have accuratély reflected the partics” apreed findings and next steps,

Timing and Fatere Reports

As we have discussed, the partics agree thal it is not necessary for you to file a supplomenial
report, hecause the partivs have worked together to address Class Counsel’s outstanding questions,
We ask only thal you rellect the parties’ discussions in your final submission o the Court, along;
with your own zssessment of these issucs, which we ask be submitted on ap accelerated schedule,
by April 30, 2010, You and Class Counsel arc cach receiving simultaneously with this fetter
Nike's fourth quarter submission for the two-year Consent Decree peviod, and the parties have
agreed o conduet joint calls with you to resolve issues in connection with completion of the tinal
repott 1o help cxpedite the process

issues Raised in Class Coupsel’s Tapnary 2010 Lotter
A Bay Issue
Class Couvnsel raised an issve telating to the conversion of formerly commissioned sales

associates to hourdy tates of pay, and questioned whether a pay disparily exists m hourly rates as a
result of pricr connmissioned status,

122603372 ATVACHMENT 1
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We have discussed these allegations with Chass Counsel and went over Nike's recent
subrmissions to you on this subject.  Class Counscl’s concerns were satisfied based on the following
information based on October 2009 hourly rate data:

- We went over the statistical findings contained in the memorandum you received from Zey
Figen, our Feonometrician, who reviewed hourly ates of pay fur employees in the Athlete
jab title (formerly sales associates and cashiers), and discussed Nike's position that there is
no statistically significant difference in mean hourly rates between African-American and
non-Affican-American employess, nor between Caucasian and African-American
smployees.

. I reported to Class Counse! that 34 out of 58 emmployees in the Athlete job tthe were Afrcan-
American, and that out of the top 15 hourty rutes, 11 were held by African-American
emplayees, two by Caueasian employees, ouc by an Asian employee, and one by 2 Hispanic
employee, In addition, the top two hourly ates were held by African-American cmployses.
We also shared with Class Counsel v a contidential basis the approximate pay renge spread
betwveen the top and hottom pay rates.

. The third and fourth Tighest howrly rates were held by Caucasian employecs, and cach of the
top-five Athteles by hourly rate had the most sentority among Athletes in Niketown
Chicapo, all having been hired between 1992 and 1998, In addition, the Athlete with the
mast senlonty among Athletes was Cancasian, even though he did not have the highest
hourly rate.

4 Reviewing the lowest 15 hourly rates as of Qcfober 2009 in the Athlete job title, 11 of'the 15
were also held by African-American employees, two were held by Caucasian employees,
and two were held by Hispanic emploveos.

B. Mentoring Propram

Class Counsei raised a concern regarding the fulure composition of the next round of the
Career Mentoring and Development Program, hoping that Nike would tuke steps to make the
prograin more inclusive, inclade a significant number af Alnican-American employess, and include
employees from Product Flow,

As we have discussed, Nike institwled a numbcer of strategies 1o expand participation in the
program, Nike cxpanded eligbility to part-time-under employees, advertised participation muore
actively I Produet Flow, and sohicited the help af those who graduated trom the first program {o
serve as “ambassadors” and help recruit others,  As a resull, the Tollowing employees applied for
ihe scoomd round of the Career Dovelopment & Mentoring Program;

Name Ethnicity Jdoh Title Hire Date Status
Anthony Hayes African American Froduct Flow Athlzle (S&R}  &/23/1098 rT
Brian Vaxter Atrican American Alhlete 8/8/1594 FT
DeqQtis Tole African American Athloto 11/6/2007 FT ovor
Kameron Locke African American Athlate B/17/2008 PT over

LRI
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Kevity Bourn African American Athleta 471371998 FT

Maurice Sterling African American Product Flow Athlete (S&R)}  7/30/1987 FT

Meka Griffin African Amarican Athlate AM2003 PT gver
Terry Henley African Ametican Athlete 2{24/2003 PT over
Timothy Franklin African American Athlete , 9/17/2008  PT onder
Zellanda Harris African American Product Flow Athlete (S&R)  8/20/2008  PT under
Fedry Purwonegore  Asian Athlete 8/17/2008  PT under
Reagan Foronda Asian Produci Flow Athiote (S&R)  9M15%/2008  PT under
Alionso Rodriguez Hispanic Atilete 9/15/2008  PT under
Christing Gaytan Hispanic Atiele 972008 FT over
Elza Torres Hizpanic Product Flow Athlote {S&R)  9/15/200%9 PT under
Michael Peratta Hispanic Afhlete 9/17/2008  PT under
Alex Brubacher White Athilets 9/17/2008 i aver
Josaph Guinsn White Athlete B/29/2005  PT under
Liz Andersen White Alhlete &/27/200% BT over
Lorent Templeton White Product Flow Athlete (5&R]  8M15/2009  PT undar
Rudolph Jensen White Athleic 8/8/2008 PT undar

All applicants were accepted into the program. Notably, several employees are on Final
Warning status due to attendance, but that is not a disqualification far the program. In addition, twe
applicunts (both African-American) were ot eligible 1o apply for the program because their most
recent performance rating was lower than the published criterion of having at least a Snocessful
rating. NTC, however, chose to waive the tequirement, and sucept these cmployees inta the
program anyway. Because the adimission of these two individuals was contrary to the posted
eliuibility requirement, NTC affirmatively spoke with the five other associates with less than 2
Successful performance rating to determine whether they self-selected out of applying, nd wished
to do so in light of the waived requirement.  Four of the five smployees declined, and one agreed to
submit an application on Monday of next week, and presumably will be accepted inlo the program,

The kick-off for the new rotation is expected to begm the week of April 13th. Inaddition to
tollowing the modules and format of the [irst rotation, the second rotation wiil inclide a number of
new techmiques based upon feedback from the first session, mcluding:

. Phone-sereen training: following upon the successful “mock interview” module, employees
i this rotation will also experience & mock “phone screen” as well, These meck interviews
provide instant feedback and experience to employees.

. Exceutive Advisors: Threc former Mentors {twa African- American, ope Caucasian) will
now serve as “Bxscutive Advisors” for the sceond rotation, helping to oversee the meantoring
pracess, providing feedhack on modules, coaching mentors, and participaling 1 scssions,

. Teer Mentaring:  Some of the former participants in the first rotation will serve as “peer
mentors” for the second round mentees. Final participants are still volunteering fuy these
roles.

LATOUATTY 2
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. Presentation Skilts: This new module will be added and will include three elements: Staye

Presence, Formal Presentation Development, and Facilitating Audience Q&A.

Although Class Counsel is encouraged by N'TC™s efforts in this regard, they still have concerns
about the low numbers of African-American Product Flow employees involved in the program and
have encouraged NTC to continve its efforts to expand participation of both African-Americans and
Product Flow cmployees.

(. Benefits Review

Class Counse) has requested that NTC iniroduce the use of & paper Tormt in benefits andits,
by which employees who are offered an increase in benefit status can aceept or dechue the
invitation. For employees that decline the invitation, we have drafied a simple draft form that
includes the following sign-off 10 be used for each quarterly review:

1 understand that my hours worked aver the most recent quarter
qualificd me to change my cmployment status for the current quarier.
[ decline to do so at this ume. Tunderstand that in the lature, Nike
inay schedule me fewer hours consistent with my cuzrrent employment
statns. Even i my hours remain above my corrent employment
status, however, 1 am not interested 1n changing my employmant
stalus (or receiving the benefits entitlement that corresponds with the
employment statug), over the coming quarter,

We still need appropriate approvals internally to finalize the form, but wanted to man this draft
language by Class Counsel and you to see if you bad input hefore we finalize the new form.

D, Reduction-in-Foree

We discussed the fact that Class Counsel now has the report requested in their Fanuary 2010
letter. 1f Class Counsel has further questions on this issue, they will direct lhese questions to boll
NTC and you. As with all topics discussed in this letter, Class Counsel 17 also interested in
receiving any further assessment you have on this subject,

H. Discipline & Attendance

As previousty agreed with Class Counsed, | conducted a web-enabled telephone conferenue
with you on Thursday, March 25, 2010, and shared my comiputer soreen with you o demonstrate
the following:
v NTC's current attendance fracking Excel tool, which autlomatically tabulates attendanice

points based on the paramelers in the Attendance Policy once the daily tardy, absence, or
leave-early information is inpi into the chart.

1220053 7v.2
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+ NTC s late 2007 and 2008 former attendance tracker, also in Excel, which similarly required
and received manual mput of daily tardy, absence or leave-early inforznation, hut did not
take the extra step of automatically scoring and rolling-up scores for individual employees.

» Qur chart developed mternally for analysis purposes, which applies the current scoring
systemn against the 2007-2008 actual attendance incidents, as ¢ means of analyzing the
consistency and appropriateness of the decision to carry-over attendance related discipline,

We went through the same detuiled review with Class Counsel, and | showed Beth these
same tools and results on my laptop computer.  In the end, the parties are satistied thal the
following is true:

- In 2008, a Nike employee was comparing punch and scheduling data to enter manual
tardiness, abscnees and leave-easly information mto a spreadsheet-based attendance tracking
gystern, just as occuts today.

- in 2008, the revigw, scoring and roll-up of atiendance information was pot ocourmng
consigtently, and the result was that employees who received attendance-related discipline
received it based on inconsistent numbers of infractions, white ather employees received no
attendance-retated discipline at all.

. All employees with 2008 carry-over discipline had such discipline as the result of late 2007/
2008 infractions; the discipline did not cascade fram or build off of earlier attendance
reeords,

¢ Applying the current N'TC attendance mles and sconng to 2008 discipline, only iwo

Caucasian emplovess were in the group containing Lhe ten worst attendance records, and
neither was employed by NTC when the new altendance policy was rolled cut in November,
2008.

' Comparing the Tist of NTC employees whe began the new attendanee process with carry-
over discipline to the re-scoring of 2008 discipling, while 11 is clear that other employees
should have had carry-over discipline as well, ther is no evidence that such inconsistency
oceurred along racial lines. In fact, to the contrary, members of the Class penerally
benefited by the Inconsistency in ussigning discimphine, in that mumerons African-American
employees bepan the process without carry-over diseipling even though their attendance
merited discipline as compared to ofhers who received at.

. Looking specifically at the four employees who were subsequently tenminated by NTC due
in part to the carry-over discipline (one Hispanic, three African-American), the review ol
2008 atlendance reveals that they were sitmated among the employees with ongoing poor
attendance. [n addition, only four emplovees had worse attentance 10 2008 but received no
carry-aver discipling, and the prolected categunics of those tour employees is identical to the
four whese employment was terminated (onc Hispamie, theee Aftican-American),

12200347v 2
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As we have discussed with you and with Class Counsel, based on these results, Nike's
position is that the decision o carry-over prior disciplitary thresholds into the new attendance
process was not lainted by any alleped past discrimination with regard o atlendance monitoning,
anud us such lhe temmination of the four employees affected was not a vielation ol the Consent
Deeree. Class Counsel is interested in your thoughts an this jssac.

F. Segregation Allegation.

At the end of the January 2010 tetter, Class Counscl raised a question regarding whether and
to what extent employees may be gelting steered info Product Flow posttions versus Athlete
posttions.  As we discussed with you and with Class Counsel, we asked our Eeonometrician o
analyze the demographics of the Product Flow and Athlete job tifles, as compared to overall NIC
demographics, and determine whether there was any statistically significant difference n the
compesitin of those departments,

Nat only is there no statistically significant difference in the demographics of the twa areas,
there is no statistically significant difference in the mear hourly rates between the two aress,  Said
another way, while the average hout'ly pay for an Athicte is about a dollar higher than in Product
Flow, the distribution of hourly mates is such that the ditferences are not statistically significant.

As a result, Nike’s position.is that not only 18 there no stecring, it cannot effectively be said
that working in Product Flow 15 less destrable than being an Athlete in the first instance. We will
provide the sopregation analysis numbers to Class Counsel for their review.

The remaining portions of Class Counsel’s January 2010 letter were largely follow-up
questions relating to suggestions or ideas raised in your firsl two filed reports, While we discussed
these points in our meeting, we agreed that it might make sense o convene a joint call to discuss
any lingering questions raised in the above matenals, as well as cover these additional peints, NTC
will also be providing Class Counsel with further requested information {e.g., a varicty of ragtal
breakdowns, documentation on individuals who have heen disqualificd from promotions),

Thank you for attention o this matter and for your assistance in working with the parties 1o
address these questions and issues. Please let us know when you might be able to 2reangs 2 eall 1o

discuss these matters further.

RBear regards,

SEYFARTH Sl‘l.lf-}\fh’ IR
Tlavid §. Balla

18R amd
o Beth Davis, Lisq.
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Deth A. Davis, Fsq, F
Noelle Brennan & Associates, Lid,
20 South Clark Street 4
Suite 1530 P
(hicago, IL 60603 a
I
Re:  Smith, et al. v, Nike Retail Services, Ine., Case No, 03 C 9100 ‘f
Dear Beth: i
Ll
This letter summarizes dur discussions on Friday, April 30th and on Monday, May 3rd, a5 ’ nv‘
well as our joint call with the Monitor on May 3rd. We have sumimaczed your questions and z
provided confirmation of our responses. We look forward (o continuing to work through any ;
remaining questions as this process draws to a close. b
b
in our calls, we went through Nike’s fourth-quarter subrnission. Below is a brief swimmary i
of cur discussions, and our answars, cJarifications and canfirmations. :f
v You asked why as of October 20409 there did not appear to be any Athlete I titles at NTC, i
and cveryone in the role had an Athlete 1 title.  As we diseussed, the reason is that when f
NTC converted to the Athlets T and Athlete [I designations, everyone aleady working in the w
former sales or cashier role was made an “Athlete 117 (the higher-level title). Only new,
inexperienced hires will come in at the “Athlete 1" level, and in time would be promoted into 31
the Athlete 11 title. g
&£
. You asked if there are plans to bring hack {oiks to NTC who were previously terminated as "
part of the reduction-in-force.  The answer is that anyone who was torminated as part of the -
redurtion-in-loree is cligible to reapply for cmployment and he rehived, but there is no 5
specitic “recall” procedure or special “recall” dghts, By operation ufthe plan terms, rehire e
at Nike can trigger a sacrifice or repayment obligition of termination benefits. Three
employees (Joseph Guinan (Caucasian), Daniel Gomes (Hispanic), and Lisa Canto (Asian)), L3
were rehired in mid-September 2009 into Seasonal positions, each with 120-day ‘l’
assignments (Guinan and Gomez were hired into Seasonal Produet Flow positions, and =
Canto into a Seasonal Visual Specialist role). We are not aware of any other previously |z
RIF'd employee applying for a role prior to October 31, 2009 :i;i
tal
ATFACHMENT 2
12241878v.1 &
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. Io connection with the involuntary termination log eatries, you asked about what a “frand
reiurn o gift card” means, and what a “merchandise handoff” means. We have confirmed
with Reggic Holtliday, the Territory Loss Prevention Manager, thal a “[raud relum to gifl
card” refers to a fictitious retura created by retirning either stolen or employee-discounted
merchandise without a receipt at current value, genetating a @il card for later use in the
store. A “merchandise bandof{l refors to when 4 transaction is rung up at the register and
then voided, but the merchandise 15 bagged und handed seross 10 the customer anyway,

. You asked us to identify what “M&R Specialist” stands for and what that work invelves,
MER stands for maintenance and repair, and the role invalves repasring items that can he
fixed infernatly, as well as coordinating and dealing with vendors who service things such as
cash registers, computers, etc.

. You asked for clarification on the Anthony Haves and Craig Pearson investigation described
in the Complaini Log, and specifically what the intervicwad witnesses said about the
incident. We have taised this with Kevin G Malley, Toamtory HR Manager -- East, and he
will report back shortly. Both he and Heather Smith, the Ombudsperson, recalled from
memory that any wittess input was unremarkable and unhelpfol in resolving this “he said/he
said” situation,

. You asked about the appeals log entry for Terry Henley, We spoke with Heather Smith,
Ombudsperson.  The focus of Terry’s “appeal™ was based on the lack of follavw-up on hus
corrective action. While Terry did suggest that the reason o1 his misconduct toward Jose
Rodriguer was due in part to managrement ignoring his stated coneerns about Jose's
managernent style, he admitied his copduct was wrong, and argued simply that (he discipline
imust not have been a g deal in light of the fack of foliow-up. Ultimately NTC decided not
1 rescind the discipline on that basis.

. Yeu asked for confirmation abowt the hours “triggers™ for the benefits audit.  Thes hours
triggers are 20 hours (which differentiates part-time-undes-20-hours versus part-tine-over-
20-hours employees), and 30 hours (which differentiates full-time from part-time-over-20-
hours employees). '

. You also asked about the “Other Earnings™ tabs in the Benefits Aodirs, These tabs are
generated ot corporate and are not part of the benefits review (they are normally remaoved by
the Ombudsperson before sent our way). They are the result of culling out the hours worked
-- whieh i all that counts tor benefiis-catezory purposes - froim hours paid for PTO, holiday
pay, and other types of camings,

" You asked whether Jenn Falor was indeed the successor for Addie Johnson in terms of the
types of roles Addie seeved as a Comphiance Officer. She is the successor. Heather Smith,
the Ombudsperson, will continus to play a similar role going forward at N'TC as well,

122918/ 8v.1
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. You asked for additienal information reparding owr Apitl 2, 2010 letter and the numbers
underlying our “segregation” analysis (as referenced in that [elter). As we deseribed, there
15 no statistically significant difference in the demographics of the Athlete and Product Fiow
job titles as of the October 31, 2009 data, nor is there any statistically significant difference
between mean hourly rates between the two Job titles:

- Cut of 41 Product Flow employees, 24 are African-American (58.5%%). Ot ol 3¥
Athlete employees, 34 arc African-American (58.0%). The ratio is almost identical.

- The average rate {or Athletes is an extra 31.05 per hour as compared to the average
Product Flow rate, This iz not a statistically significant difference in rate,
particularly given the range of rates nvolved (there are particularly long-tenured
Athletes who drive up the average). In fact, if you compare for example the 35 non-
sedsonal Athletes who started belween 2006 and 2003 to the corresponding
population of 14 non-seasonal Product Flow employees who slarted between 2006
and 2008, the pay range for Athlcics In that calegory was $9.30 {0 $10.19 per hoar,
whereas the pay range for Product Flow was o higher range, from 310.39 10 $11.05
per hour,  Again, there 15 simply not & material differecce in rates,

: You asked for clarification on several erployees who were impacted in the reduction-in-
foree, and why the imdividuals were seleeted in ight of their seemingly higher seniotity.
Here are the individuals vou asked about and the explanations, which T have contimmed with
Heather Smith, Ombudspersan, wlie managed the process:

v Charles Gaines was a full-time sales associate who, duc to seniority, could only ba
offered » part-time position. He dectined the demotion, and accepted the RIF
package instead.

. Edgar Miranda was exactly the same situation as Charles Gaines.

. Alexander Kuspar was & custodian, and the custodial pogition was eliminated
system-wide, He was not viewed as having the experience w take an Athlete role or
other role at NTC,

s Kendra Walters was a part-time empioyese who was among a bandful of “A-Band” ‘
employees (which represents o higher pay baad than “V-Band” (“V" iy the lowest,
then “A™), in an aceounting assistant/retail role. As part the reorganization, the
decizion was made (o maintain oniy one full-tirme accounting assistant/retail role.
Kendra, because of her senority, was first offered that position, but she declined it
She was next offered a dernotion 1o an A-Band, part-time sales position, but declined
it as well. Because there was nn positton for her that 1epresented a lateral transfer or
a promeotion and her own position was going away, she remained eligible o receive,
and ultimately chose to sccent, a RIF package. '

12291878v.1
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You 2lso followed up on some questions you had fram the Monitor’s prior reports, and we
discussed these on our calls, as well as our call with the Monitor on May 3rd, as follows:

. You asked about the CBS (competency-based-selection) questions used by NTC in hiring.
As we discussed with the Monitor, the CBS redesign discussions were started in anticipation
of the planned store concept redesign, which never took place. We did, however, provide
today updated CBS questions reflective of the new positions. They are changed only
sliphtly afl as you will see, the questions are certainly germane and appropriate for
applicants for roles st NTC,

. You asked about openings at the General Business Unit, apd any placements there, As we
discussed with the Monitor, there has been much groater awareness and exchange of
information between the GBU and N'TC, particularly through the Caresr Development &
wentoring Program. A number of the mentors are from the GBU, and there is much greater
awareness of NTC’s program at GBU. While there have not been placements from MTC to
the GBU, there have been a handful of openings and gpplicants for those openings from
NTC, Weremain encouraged by these exchanges and the increased cross-awarsness.

. You asked ahaut language in our policies regarding comective action that is “penerally
disqualifying” for promotion.  As we discussed with the Monitor, nobody has been rejected
from a promotionsl opporlunify due to a disqualifying correetive action. In general, this
disqualification is only a theorstical possibility. We are aware of and have infonned Human
Resources and NTC management of the dangers of subjeetive decusionmaking wnder policy
carve-outs like these, as the Monitar and we discussed, and wo have committed W il
candidates specifically about the disqualification whep and if such a sitnation arises. The
reality of the process, howaver, is that past performance and ratings are simply taken into
account as part of the regular prometion process,

" During the call with the Monitor, ss well as our meeting back i March, you raised questions
about NTC's use of paper applications and the use of an clectronic application process. Now
that hiring activity has inereased, we are taking steps 1o make sure that applicants who walk
into NTC sseking a paper application arc given infonmation to allow then to access free
computer services as needed to apply on-line, and cards for this purpose have been re-
ordered. Employees who apply for pesitions internally arc given the inlormation and tha
opportmity to apply for positions on-line using an in-store computer.

’ Finally, we discussed with the Manitor the implementation of an approach whereby
individuals who decline an increase in benelit status following a benefits audit would
acknowledge in writing that they had declined the opportunity. In addition to pur proposed
lanpuape, the Monttor has asked us 1o make mere clear that denying the status now does nol
preciude the employee {Tom being offered or accepting a status epgrade should the situation
arise again io a subsequent quaiter.

12201 8758v.i
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Beth, we believe this ltter, together with the letter we jointly reviewed and submitied dated April 2,
2010, addresses each of the questions and issues you rased In cur mmeetings and discussions
topether, as well as with our joint session with the Monitor on May 3rd. If this letter tripgers any
additional questions or issues, please let vs know.  We are providing a copy of this letier
simultaneously to the Monitor for his review and incorporation into his final report, as we agreed.

Very truly yours,
SEYFARTH SI—TAW LLFP

David b. thﬂa

/ﬁw@

[358:amd

[on Professor James Coleman
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