IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF GEORG A
ATLANTA DI VI SI ON

EQUAL EMPLOYMENT OPPORTUNI TY :

COVM SSI ON,
Pl aintiff,
: Cl VI L ACTI ON NO.
V. : 1: 05- CV- 2519- CAP- CCH

REGENCY HEALTH ASSOCI ATES,

Def endant .

ORDER

The above-captioned enploynent discrimnation action is
before the Court on Plaintiff’s Mtion to Conpel Discovery
Responses, Request for Sanctions, and Brief in Support Thereof
[17] ("Motion to Conpel™). Plaintiff has nmoved to conpel
di scovery responses to Plaintiff’'s Interrogatories and Request
for Production of Docunments, and has noved for sanctions in
response to Defendant’s refusal to provide the requested

docunments. Plaintiff seeks production of “all business and/or
financial records that woul d support Defendant's contention that
Def endant is not an ‘enployer’ under Title VII.” Motion to

Conpel, at 9.

. BACKGROUND

Plaintiff filed its Conplaint on Septenber 28, 2005,

al l eging that Defendant discrimnated against Ms. Hani Mohaned




on the basis of her religion, in violation of Title VII, 42
US.C 8§ 2000e (“Title VII"). Def endant contends, in its
ei ghteenth defense, that it is not an “enployer” within the

meaning of Title VII. Answer [5], at 5.

Di scovery in this action continues, and is set to end on
Sept enber 6, 2006. On March 20, 2006, Plaintiff served its
First Interrogatories and Request for Production of Docunents
upon Defendant [11]. In turn, Defendant served its Discovery

Responses [12] on May 11, 2006.

Fol | owi ng correspondence between Plaintiff’s counsel and
Def endant’s counsel, in which Defendant’s counsel again asserted
that his client is not subject to suit because it does not
constitute an “enployer” under Title VII, Defendant produced
docunmentation in support of this contention. Speci fically,
Def endant produced a notl ey assortnent of docunents, all wunder
the title page “Regency Heal th Associ at es Enpl oyee | nf ormati on,”
which Plaintiff has appended to its Mdtion to Conpel [17] under

“Exhibit 7.” The five docunents can be summari zed as foll ows:

(1) aline graph titled “RHA Enpl oyee Nunbers,” purporting
to show t he nunber of Defendant's enployees during each week of
2003, and depicting the nunmbers of enpl oyees never exceedi ng t he

line at 15;




(2) a running list titled “Wekly Time Report,” appearing
to list each individual enployee enployed with Defendant over
2003, broken down by the nunber of hours each enpl oyee worked
during each of the 52 weeks of 2003, with a row at the begi nni ng

of each week stating “Title VII Maxi mum 15";

(3) arunning list titled “Weekly Tinme Report,” appearing
to list each individual enployee enployed with Defendant over
2004, broken down by the nunber of hours each enpl oyee worked
during each of the 52 weeks of 2004, with a row at the begi nning

of each week stating “Title VII Maxi mum 15";

(4) arunning list of enployee nanes, listing the nunber of

hours each enpl oyee worked on each day of 2003, and

(5) arunning list of enployee nanmes, |listing the nunber of

hours each enpl oyee worked on each day of 2004.

Plaintiff found that the docunentation was insufficient to
prove Defendant did not qualify as an “enployer,” and served
Def endant with its Continuing Request for the Production of
Docunents (“Continui ng Request”) on June 9, 2006. Specifically,
Plaintiff requested that Defendant produce the foll ow ng:

1. Al docunments, including but not limted
to correspondence, contracts, personnel

records, payroll records, W2 Fornms, and pay

3




Def endant

check stubs, t hat contain information
pertaining to the nunber of enployees
enpl oyed by Regency Health Associates from
January 1, 2003 through Decenmber 31, 2004.

2. Al documents submtted to the |nternal

Revenue Service, including but not limted
to Form 941 - Enployer’s Quarterly Federa
Tax Return and/or Form 944 - Enployer’s

Annual Federal Tax Return, that contain
information pertaining to the nunber of
enpl oyees enpl oyed by Regency Heal t h
Associates from January 1, 2003 through
Decenber 31, 2004.

3. Any and all other docunents that contain
i nformati on which supports the statenent in
your Answer that “some or all of Plaintiff’s
clainms are barred because Defendant is not
an ‘enployer’ within the nmeaning of Title
VIl of the Civil Rights Act of 1964.~

Conti nui ng Request, at 3.

Production, objecting as follows:

it is vague, anbiguous, overly broad, and
subj ect to varying interpretations .o
it calls for docunents protected by the
attorney-client privil ege, accountant-client
privilege, or the work product doctrine .

it subjects Defendant to undue burden
and expense and is both harassing and
duplicative . . . . Defendant states that it
has al r eady voluntarily pr oduced to
Plaintiff detailed payroll and tinme clock
i nformati on showi ng t hat Defendant is not an
"enployer' within the nmeaning of Title VII
of the Civil R ghts Act of 1964, because
Def endant di d not have the requisite m ni mum
number 15 [sic] or nore enployees for each
wor ki ng day in each of 20 or nore cal endar
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responded to Plaintiff’s Continuing Request

for




weeks in calendar years 2003 or 2004.
Accordingly, Defendant is not subject to
suit under Title VII

Def endant’s Objections and Responses to Plaintiff’'s Second
Request for Production of Docunments (“Defendant’s Objections”),

at 3-4.

Def endant objects to Plaintiff’s Motion to Conpel, stating,
“Defendant is not subject to suit wunder Title VII, and
t herefore, not subject to discovery under the Federal Rul es of
Civil Procedure.”!? Def endant’s Response in QOpposition to

Plaintiff’s Motion to Conpel, at 1.

After submtting its Mtion for Summary Judgnment [21],
Def endant also filed a Substituted Response Brief in Opposition
toPlaintiff's Motion to Conpel [25] (" Substituted Objections").
In its Substituted Objections, Defendant asserts objections to
the requested discovery docunents that are simlar to those
already raised in Defendant's Objections. Where Defendant has
rai sed new objections in its Substituted Objections, they wll

be addressed in footnotes.

Defendant filed a Mtion for Summary Judgnent [21] on
August 23, 2006, asserting that it is not subject to suit under
Title VII because it did not have 15 or nore enpl oyees during
the relevant time period. This Court granted Plaintiff an
extension to file its response to the Mdtion for Summary
Judgnment, while this Mdtion to Conpel is pending [24].
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1. DI SCUSSI ON

As a threshold matter, the official docunents the Plaintiff
is requesting are highly relevant. Di scovery permts the
di scl osure of all non-privileged evidence that is “relevant to
the claim or defense of any party,” Fed. R Civ. P. 26(b)(1),
and Defendant has stated it intends to assert the defense that
it had fewer than 15 enpl oyees during the relevant tinme period.
Therefore, Plaintiff nust be entitled to discover official
docunents recording the nunber of Defendant’s enpl oyees during

the rel evant two-year tinme period.

Def endant objects to Plaintiff’s docunent request on five

basi c grounds. Each objection will be discussed in turn.

A. First Objection

Def endant argues that Plaintiff’s request for all docunents
pertaining to the nunmber of enployees enployed by Defendant is
“vague, anbiguous, overly broad, and subject to varying
interpretations.” Def endant's Objections, at 3. VWile a
request for "all docunents” pertaining to this issue could cover
every piece of paper in Defendant's possession, Plaintiff gave
very specific exanples of docunents it seeks, such as personne

records, payroll records, and W2 fornms. Moreover, the second




paragraph of Plaintiff's Continuing Request was even nore
targeted, and was limted to docunents submtted to the Internal
Revenue Service pertaining to its enployees.? The Court finds
that Plaintiff’s request, narrowed to these identified
docurments, is sufficiently specific, and Defendant i s ORDERED t o

produce these docunents.

B. Second Obj ection

Def endant asserts that Plaintiff's request "calls for
docunent s pr ot ect ed by t he attorney-client privil ege,
accountant-client privilege, or the work product doctrine.”
Def endant's Objections, at 3. Although Defendant asserts that
Plaintiff has requested docunents protected by various
privileges, Defendant has asserted no grounds for this
contention. The docunents Plaintiff requests, such as W2 forns
for exanple, are not normally protected by attorney-client

privilege.® Therefore, this objection is not substantiated.

2l't is the Court's experience that W2 forns are generally
transmtted to the Internal Revenue Service under cover of a W3
formwhich, in part, identifies the nunber of W2's submtted by
(and thus, persons enpl oyed by) the enployer. This form shoul d
be produced as well as all other enploynent-related forns
submtted to the Internal Revenue Service covering 2003 and
2004.

3Def endant also argues that the requested tax returns
contain confidenti al financi al i nformati on. Substituted
Obj ections, at 4. If this is the case, it can be renedied by
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C. Third Objection

Def endant also asserts that Plaintiff’s request s
harassing, and that it subjects Defendant to an undue burden.
Def endant's Objections, at 3. Agai n, Defendant does not
substantiate its argunent. As the Court has narrowed its
request, Plaintiff has requested specific docunments spanning a
period of two years - a reasonably limted period of tine.
Further, the docunments Plaintiff requests pertain to tine
peri ods over which Defendant contends it had fewer than 15
enpl oyees. Therefore, this discovery request should be neither

ext ensive nor unduly time consum ng.

D. Fourth Objection

Addi tionally, Defendant contends that Plaintiff’s request
is duplicative, because Def endant has al ready provi ded docunents
depicting the relevant information. Defendant's Objections, at
3. Def endant is correct that it has produced docunents to
Plaintiff that contain information about its enpl oyees over the
relevant time period. However, as discussed supra, the

docurment s Def endant has provided appear as though they m ght

redacting the confidential portions of docunents that do not
relate to the nunber of Defendant's enpl oyees, or by entering
into a court-ordered protective order
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have been generated in anticipation of [litigation.? The
docunents al ready produced sunmmarize i nformation that shoul d be
officially reported in the financial docunments Plaintiff is

specifically requesting.

E. Fifth Objection

Def endant also argues that Plaintiff's Mtion to Conpel
should be denied because Plaintiff has not conferred wth
Def endant "in good faith" regarding its discovery request, as
required by the Federal Rules of Civil Procedure and the | ocal
rules of this District. Substituted Objections, at 4; Fed. R
Civ. P. 37(a)(2)(A); LR37.1(A) (1), NDGa. In fact, the record
di scloses a volunme of communications between the parties
regardi ng the discovery request at issue here. See Mtion to

Conpel [17], Ex. 2, 5, 6, 11.

While the parties are required to attenpt to resolve
di scovery di sputes anong thensel ves before involving the court,

it is evident fromthe parties' notions and prior communi cati ons

‘Def endant asserts that the docunents already provided
"conclusively denonstrate that RHA never had the statutorily
required mninmm of 15 enployees” during the relevant tine
period. Substituted Objections, at 3. However, because it is
unclear from the docunments thensel ves how t hey were generat ed,
or whether they were kept in the Defendant's nornmal course of
busi ness, they do not necessarily establish the number of
Def endant's enpl oyees "concl usively."
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that the parties have continued to argue with each other
regarding this discovery request, and will likely continue to do

so unl ess the Court becones invol ved.

I, CONCLUSI ON

For the reasons discussed above, Plaintiff’s Mtion to
Conpel Discovery Responses [17] is GRANTED. Accordingly,
Defendant is instructed to respond to Plaintiff’s Continuing
Request, as narrowed by this Order, within fifteen (15) days
fromthe date of this Order. Plaintiff’s request for sanctions
i s DENI ED; however, failure to conply with this Order may result
in the inposition of sanctions. See LR16.5, NDGa; Fed. R Civ.

P. 37(a), 41(b).

In addition, the Court hereby extends the discovery period
in this action through October 31, 2006. This will permt
Plaintiff time to reviewthe records to be disclosed pursuant to
this Oder and to depose Defendant with respect to those
docunments, and, if not previously done, M. Alexander's
affidavit and the docunents wupon which she reached her
conclusions as to the nunber of Defendant's enpl oyees in 2003

and 2004.
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Finally, Plaintiff shall have until Novenber 21, 2006° to

respond to Defendant's Mtion for Summary Judgnment.

IT 1S SO ORDERED this 6th day of Septenber, 2006.

2N

C. CHRI STOPHER HAGY \UDGE
UNI TED STATES MAG STRATE J

The deadlines set forth in this Order supersede the
extensions granted in this Court's August 25, 2006 Order [ 24]
responding to Plaintiff's Mdtion to Stay [23].
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