IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF GEORG A
ATLANTA DI VI SI ON

EQUAL EMPLOYMENT OPPORTUNI TY :

COVM SSI ON,
Pl aintiff,
: Cl VI L ACTI ON NO.
V. : 1: 05- CV- 2519- CCH

REGENCY HEALTH ASSOCI ATES,
Def endant .

ORDER

The above-captioned enploynent discrimnation action is
before the Court on Defendant’s Mtion to Quash and for
Protective Order [32]. Defendant has asked this Court to quash
Plaintiff’s subpoena served on Ms. Diane Al exander, to quash
the deposition notice of Dr. Elnore Al exander, and to enter a
protective order designating Ms. Alexander as a corporate
representative pursuant to Fed.R Civ.P. 30(b)(6) and limting
Ms. Alexander’s deposition to two hours. For the reasons
di scussed bel ow, Defendant’s Mdtion to Quash and for Protective

Order [32] is hereby GRANTED I N PART AND DENI ED I N PART.

l. BACKGROUND FACTS

In this action, Plaintiff clainms Defendant discrim nated
against its enployee, Ms. Hani Mohanmed, when it prohibited her

from wearing a head scarf in accordance with her religious




beliefs and term nated her when she refused to stop wearing it.
Conplaint [1] at 1. Discovery was bifurcated by this Court’s
Novenber 1, 2006 Order [37]. The only issue in the current
phase of discovery is whether Defendant had enough enployees
during the relevant time period to qualify as a statutory

enpl oyer within the nmeaning of Title VII.

On October 13, 2006, Plaintiff served Ms. Alexander,
Defendant’s CEO, with a notice of deposition and attached
subpoena duces tecum in which it requested that Ms. Al exander
bring to her deposition “[a]ll docunments, including but not
limted to personnel records, payroll records, and tine sheets,
whi ch refl ect the anount of hours worked per week for each week”
during the relevant tinme period for 21 listed individuals. See
Motion to Quash [32] at Exhibit B. On the sanme day, Plaintiff
served Dr. Alexander, Defendant’s CFO, wth a notice of

deposi ti on.

1. SUBPOENA SERVED ON MRS. ALEXANDER

Def endant requests that this Court quash t he subpoena served
on Ms. Al exander, basing its objection on two grounds. First,
Def endant states Plaintiff has sought the personnel docunents

using Fed.R Civ.P. 45, which it states is the incorrect




mechanism for conpelling a party to an action to produce
docunents because Rule 45 is addressed only to non-parties.
Motion to Quash at 3. | nst ead, Defendant argues, Plaintiff
shoul d have requested the desired docunments from Ms. Al exander

under Fed.R Civ.P. 34, which applies to parties.

Plaintiff responds that it has properly requested that Ms.
Al exander bring the personnel docunments wth her to her
deposition under Fed.R Civ.P. 30(b)(1). That rule permts a
party to serve a subpoena duces tecum along with a notice of
deposition, requesting the production of docunents at a party’s
deposition.! While utilizing Rule 34 is another (and perhaps
nore efficient) way to obtain documents to be used at a
deposition (see Rule 30(b)(5)), the Court is unwilling to quash
Ms. Al exander’s subpoena on the ground that Rule 34 is the only
avenue available to a party to obtain docunents to be used at a

deposition from anot her party.

Def endant al so objects to Plaintiff's subpoena because it
requests the sanme docunents that Plaintiff has already

requested, and which Defendant has presunmably produced. See

! Rule 30(b) (1) states, “If a subpoena duces tecumis to be
served on the person to be exam ned, the designation of the
materials to be produced as set forth in the subpoena shall be
attached to, or included in, the notice.” Fed. R Civ. P.
30(b)(1).




Motion to Quash at 4-5. VWhile Rule 30 provides two nmeans to
obtain docunments, the intent is not to require a party to
produce the sane docunents tw ce. Thus, Defendant need only
produce the docunments sought in Plaintiff's Rule 30 subpoena
that it has failed to produce in response to this Court's Order

of Septenber 6, 2006.

In sum the Court finds no basis on which to quash
Plaintiff’s October 13, 2006 subpoena duces tecum but limts
Def endant's obligations thereunder to producing the docunents
subpoenaed that have not been otherw se produced prior to the
deposition. Thus, Defendant’s Mtion to Quash the subpoena
i ssued to Ms. Alexander [32] is GRANTED IN PART AND DENI ED I N

PART.

[l DEPGCSI TI ON NOTI CE OF DR. ALEXANDER

Def endant al so requests that the Court quash Plaintiff’s
noti ce of deposition of Dr. Alexander. See Mtion to Quash at
5-7. Def endant argues that any questions Dr. Al exander could
answer would be duplicative of the questions Ms. Al exander
woul d answer anyway. 1d. at 6-7. Furt her, Defendant states,
Dr. Alexander is not as famliar with the admnistrative

wor ki ngs of his conpany as Ms. Alexander, and thus would have




little personal knowl edge about the nunber of enployees
Def endant had at any given tinme (the only relevant issue at this

stage of discovery). 1d.

Plaintiff counters that a deposition of Dr. Alexander is
relevant to its contention that he may qualify as both an
of ficer and an enpl oyee of his conpany, and may t hus be i ncl uded
in the calculation of the nunmber of Defendant’s enployees in
2003 and 2004. Pl.’s Response [40] at 5. Plaintiff states that
it intends to depose Dr. Alexander with respect to his role in
the conpany, and thus that he personally has relevant
information that would not be duplicative of Ms. Al exander’s

testinony. 1d. at 5-6.

The Court finds that Plaintiff has shown good cause for
deposing Dr. Alexander, as he personally has information
relevant to Defendant’s defense that it does not qualify as a
statutory enployer under Title VII. See Fed.R Civ.P.
26(b) (1) (stating that parties are entitled to obtain discovery
on matters “relevant to the claim or defense of any party”).
Accordi ngly, Defendant’s Mdtion to Quash [32] is hereby DEN ED

with respect to the deposition notice of Dr. Al exander.




| V. PROTECTI VE ORDER

Def endant al so requests a protective order that would all ow
Def endant to designate Ms. Alexander as Defendant’s Rule
30(b)(6) corporate representative for the purposes of answering
questi ons about Defendant’s status as an “enployer” under Title
VIl, and that would limt Ms. Alexander’s deposition to two

hours. See Mdtion to Quash at 1.

Rule 30(b)(6) states that, in the event a notice of
deposition nanes a corporation as the deponent, the named
corporation nmay designate certain officers to testify on the
corporation’s behalf. Fed.R Civ.P. 30(b)(6). This provision of
the Federal Rules does not apply to the present dispute,
however, because Plaintiff’s notice of deposition is clearly

addressed to “Di ane Al exander,” rather than to Regency Health
Associates as an entity.? See Mtion to Quash at Ex. B. The
Court can find no reason why Rule 30(b)(6) is relevant to the

noti ce of deposition of Ms. Alexander.

2 1t appears that Defendant may be attenpting to limt the
scope of Ms. Alexander’s deposition by designating her as the
conpany’s Rule 30(b)(6) representative for purposes of
testifying about Defendant’s enpl oyee records only. Plaintiff
has al ready stated, however, that it does not intend to depose
Ms. Alexander only on the issue of enployee tine records, but
al so on the issue of Ms. Alexander’s own role in the conpany,
for purposes of determ ning whether she personally should be
consi dered an “enpl oyee” under Title VII

6




Additionally, the Court finds no reason to limt Ms.
Al exander’s deposition to two hours, as Defendant requests.?
Def endant has not stated why a two hour limt would be necessary
or even appropriate, particularly given that Plaintiff has
stated its purpose in deposing Ms. Alexander is twofold: (1) to
inquire as to the tinme cards of the 21 enployees listed in its
subpoena duces tecum and (2) to determ ne whether Ms.
Al exander shoul d be counted as an enpl oyee as well as an offi cer
of her conpany. See Motion to Quash at Ex. B; Pl.’s Response at

6-7.

In short, Plaintiff has good cause to depose Ms. Al exander
for up to seven hours on the limted issues being addressed in
this stage of discovery. Accordingly, Defendant’s Mtion for

Protective Order [32] is hereby DEN ED

3 The Court notes that the two deposition notices that were
served on Dr. and Ms. Al exander contenpl ated both depositions
t aki ng place on the sanme day, one at 10:00am and one at 1:00pm
While not conclusive, this indicates that Plaintiff has no
intention of deposing Ms. Alexander for nore than several
hours. Further, if Plaintiff establishes that Defendant is a
statutory enpl oyer and discovery is scheduled on the nerits of
this case, the tinme Plaintiff utilizes in deposing Dr. and Ms.

Al exander at this stage of the case wll apply against its
presunptive seven hour limt. See Fed.R Civ.P. 30(d)(2). Thus,
Plaintiff wll have an incentive to conduct an efficient

deposi ti on.




V. CONCLUSI ON

As di scussed above, Plaintiff's subpoena duces tecumserved

on Ms. Alexander is appropriate, subject to the limtations

descri bed supra at 3-4. Plaintiff has good cause to depose Dr.

Al exander, and there is no good cause to limt Ms. Alexander’s
deposition to two hours. Accordingly, Defendant’s Mdtion to
Quash and for Protective Order [32] is hereby GRANTED IN PART

AND DENI ED I N PART.

IT 1S SO ORDERED this 7th day of Novenber, 2006.

L

C. CHRI STOPHER™HAG
UNI TED STATES MAG STRATE-JUDGE




