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ME MOR ANDUM AND OR DE R  

 P la in t iffs in  th is pu ta t ive cla ss act ion  a re disabled individua ls who are 

enrolled in  New Hampshire’s Choices for  Independence (“CFI”) waiver  

program, a  Medica id program administ ered by the New Hampshire 

Depar tment  of Health  and Human Services (“DHHS”). The CFI Waiver  

program provides home and community-based care services to adult s who 

otherwise would be Medica id-eligible for  nursing home care. P la in t iffs a llege 

tha t  DHHS and it s Commissioner  have fa iled to remedy defects in  the 

administ ra t ion  of the program, leading to sign ifican t  gaps in  pla in t iffs’ 

services. P la in t iffs filed a  compla in t  on  beha lf of t hemselves and a  pu ta t ive 

class of simila r ly sit ua ted individua ls a lleging, among other  th ings, t ha t  

DHHS viola tes the Medica id Act  and the Four teen th  Amendment ’s Due 

 
1  The in it ia l compla in t  was filed aga inst  t hen-Commissioner  Lor i 
Shibinet te, who has since been  succeeded by Act ing Commissioner  Lor i 
Weaver . The case capt ion  has been  upda ted accordingly. 

Case 1:21-cv-00025-PB     Document 126     Filed 03/28/23     Page 1 of 17



 
2 

Process Clause by fa iling to provide pla in t iffs with  not ice and an  oppor tun ity 

for  a  hear ing when they do not  receive a ll the services they have been  

au thor ized to receive. Defendants now move for  par t ia l summary judgment , 

a rguing tha t  neither  the Medica id Act  nor  the Due Process Clause require 

such  procedura l protect ions. I agree, and therefore gran t  defendants’ mot ion  

for  par t ia l summary judgmen t .  

I . BACKGR OUND 

The CFI waiver  program serves Medica id-eligible adu lt s who clin ica lly 

qua lify for  nursing home services, bu t  “prefer  to be cared for  a t  home or  in  

other  set t ings less acu te than  a  nur sing facility.” N.H. Rev. Sta t . Ann. §§ 151-

E:1; 151-E:3. When DHHS determines tha t  an  individua l is eligible for  the 

program, the individua l is pa ired with  a  case management  agency. N.H. Code 

Admin . R. He-E  805.07. The case management  agency works with  the 

individua l to obta in  DHHS author iza t ion  for  any home or  community-based 

care services tha t  the individua l needs to sa fely r eside in  the community and 

avoid in st itu t iona liza t ion . See id. He-E 801.05. Once services a re au thor ized, 

they may be covered by the sta te. See id. He-E 801.12. The case management  

agency is t asked with  coordina t ing an  individua l’s waiver  services, wh ich  a re 

delivered by pr iva te service provider s. See id. He-E 805.05. Nonetheless, the 

proper  administ ra t ion  of the CFI program and the provision  of waiver  
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services remains the u lt ima te responsibility of DHHS. See Pr ice v. 

Sh ibinet te, 2021 DNH 179, 2021 WL 5397864, a t  *12 (D.N.H. Nov. 18, 2021).  

P la in t iffs a re CFI waiver  par t icipants who have been  au thor ized to 

receive an  a r ray of services, including persona l ca re and skilled nursing 

services. See Doc. 80-4 a t  3-4; Doc. 80-5 a t  3-5. P la in t iffs compla in  tha t  t hey 

“suffer  prot racted delays in  the onset  of a ll or  par t  of t heir  waiver  services, 

frequent  in ter rupt ions in  their  waiver  services, and/or  t he expected cessa t ion  

of their  waiver  services,” a llegedly due to the sta te’s maladminist ra t ion  of the 

CFI waiver  program. Doc. 1 a t  8-9. They asser t  t ha t  these so-ca lled “service 

gaps” a re a  dir ect  resu lt  of DHHS’s fa ilu re to (1) a t t ract  or  r ecru it  enough 

service providers for  cer ta in  waiver  services, (2) adequately monitor  whether  

CFI par t icipan ts a r e receiving their  au thor ized waiver  services, and (3) t ake 

appropr ia te act ion  when not ified of service gaps. See id. a t  9-13. It  is 

undisputed tha t  DHHS does not  provide either  not ice or  an  au toma t ic r igh t  

to a  hear ing when CFI waiver  par t icipants exper ience service gaps. See Doc. 

112-2 a t  8-10; Doc. 112-3 a t  8.  

Although  pla in t iffs have asser ted mult iple cla ims, defendants seek 

summary judgment  on ly as t o Coun ts VI and VII, which  a llege tha t  

defendan ts’ fa ilu re to provide not ice and an  oppor tun ity for  a  hear ing where 

“service gaps and/or  delays const it u te an  effect ive reduct ion , den ia l, or  
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t ermina t ion  of services” viola tes both  the Medica id Act  and the Due Process 

Clause. See Doc. 112-1 a t  6; see a lso Doc. 101-1 a t  2.  

I I . STANDAR D OF  R E VIE W 

Summary judgment  is appropr ia te when  the record revea ls “no genuine 

dispute as to any mater ia l fact  and the movant  is en t it led to judgment  as a  

mat ter  of law.” Fed. R. Civ. P . 56(a); Tang v. Cit izens Bank, N.A., 821 F .3d 

206, 215 (1st  Cir . 2016). In  th is con text , a  “mater ia l fact” is one tha t  has the 

“poten t ia l to a ffect  t he ou tcome of t he su it .” Cherkaoui v. City of Quincy, 877 

F .3d 14, 23 (1st  Cir . 2017) (quot ing Sanchez v. Alvarado, 101 F .3d 223, 227 

(1st  Cir . 1996)). A “genuine dispute” exist s if a  fact finder  cou ld resolve the 

disputed fact  in  the nonmovant ’s favor . E llis v. F id. Mgmt . Tr . Co., 883 F .3d 

1, 7 (1st  Cir . 2018). 

The movant  bears t he in it ia l burden  of presen t ing evidence tha t  “it  

believes demonst ra t e the absence of a  genuine issue of mater ia l fact .” Celot ex 

Corp. v. Ca t ret t , 477 U.S. 317, 323 (1986); accord Irobe v. U.S. Dep’t  of Agr ic., 

890 F .3d 371, 377 (1st  Cir . 2018). Once the movant  has proper ly presen ted 

such  evidence, t he burden  sh ift s to t he nonmovan t  to designa te “specific fact s 

showing tha t  t here is a  genuine issue for  t r ia l,” Celotex, 477 U.S. a t  324, and 

to “demonst ra t e tha t  a  t r ier  of fact  could reasonably resolve tha t  issue in  

[their ] favor .” Irobe, 890 F .3d a t  377 (quot ing Borges ex rel. S.M.B.W. v. 

Ser rano-Isern , 605 F .3d 1, 5 (1st  Cir . 2010)). If the nonmovant  fa ils to adduce 

Case 1:21-cv-00025-PB     Document 126     Filed 03/28/23     Page 4 of 17

https://ecf.nhd.uscourts.gov/doc1/11712899823
https://ecf.nhd.uscourts.gov/doc1/11712877243
https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic58d4d9220ff11e6b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_215
https://www.westlaw.com/Document/Ic58d4d9220ff11e6b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_215
https://www.westlaw.com/Document/I7bf21fd0d96111e7b393b8b5a0417f3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_23
https://www.westlaw.com/Document/I7bf21fd0d96111e7b393b8b5a0417f3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_23
https://www.westlaw.com/Document/Ibfa15c6c940911d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_227
https://www.westlaw.com/Document/Ibfa15c6c940911d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_227
https://www.westlaw.com/Document/I696acd70175b11e8874f85592b6f262c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_7
https://www.westlaw.com/Document/I696acd70175b11e8874f85592b6f262c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_7
https://www.westlaw.com/Document/I81e77b109c9d11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_323
https://www.westlaw.com/Document/I81e77b109c9d11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_323
https://www.westlaw.com/Document/I103e6ca05d3011e8abc79f7928cdeab9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_377
https://www.westlaw.com/Document/I103e6ca05d3011e8abc79f7928cdeab9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_377
https://www.westlaw.com/Document/I81e77b109c9d11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_324
https://www.westlaw.com/Document/I103e6ca05d3011e8abc79f7928cdeab9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_377
https://www.westlaw.com/Document/I0314b5ea56c111dfaad3d35f6227d4a8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_5
https://www.westlaw.com/Document/I0314b5ea56c111dfaad3d35f6227d4a8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_5


 
5 

such  evidence on  wh ich  a  rea sonable fact finder  could base a  favorable verdict , 

the mot ion  must  be gran ted. Celotex, 477 U.S. a t  324. In  consider ing the 

evidence, the cour t  must  draw a ll reasonable in ferences in  the nonmoving 

par ty’s favor . Ther iau lt  v. Genesis HealthCare LLC, 890 F .3d 342, 348 (1st  

Cir . 2018).  

I I I . ANALYSIS  

Pla in t iffs base their  not ice and hea r ing cla ims on  both  the Medica id Act  

(Count  VII) and the Due Process Clause (Count  VI). Defendants seek 

summary judgment  on  both  counts. I begin  with  the Medica id Act  cla im. 

A. Me d ica id  Act  

As a  sta te Medica id plan  au thor ized pur suant  to 42 U.S.C. § 1396n, the 

CFI waiver  program must  comply with  cer ta in  federa lly-imposed condit ions. 

See Bryson  v. Shumway, 308 F .3d 79, 83-84 (1st  Cir . 2002). One such  

condit ion  is tha t  a  sta te plan  must  “provide for  gran t ing an  oppor tun ity for  a  

fa ir  hear ing before the Sta te agency to any individua l whose cla im for  

medica l assist ance under  the plan  is den ied or  is not  acted upon with  

reasonable promptness.” 42 U.S.C. § 1396a(a)(3). 

The regula t ions tha t  implement  t h is condit ion  (“Fa ir  Hear ing 

Regula t ions”) specify tha t  a  sta te agency must  hold a  hear ing upon a  request  

from an  applican t  or  beneficia ry who “believes the agency has taken  an  act ion  

er roneously, den ied h is or  her  cla im for  eligibility or  for  covered benefit s or  
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services, or  issued a  determina t ion  of an  individua l’s liabilit y, or  has not  

acted upon the cla im with  r easonable promptness[.]” 42 C.F .R. 

§ 431.220(a)(1). The regula t ions a lso require a  st a te agency to not ify an  

individua l of t heir  r igh t  to a  hear ing “[a ]t  the t ime the agency denies an  

individua l’s cla im for  eligibility, benefit s or  service . . . or  t akes other  act ion , 

as defined a t  § 431.201, or  whenever  a  hear ing is otherwise required in  

accordance with  § 431.220(a).” 42 C.F .R. § 431.206(c)(2). An “act ion” includes 

“a  termina t ion , suspension  of, or  reduct ion  in  covered benefit s or  services[.]” 

42 C.F .R. § 431.201. When a  sta te agency is required to provide not ice under  

§ 431.206(c), the not ice must  in form an  applican t  (1) of their  r igh t  to a  

hear ing, (2) of t he method by which  the applican t  may obta in  a  hear ing, 

(3) tha t  the applican t  may be self-r epresen ted or  r epresen ted by counsel, a  

rela t ive, or  another  spokesperson , and (4) the t ime frames by which  the 

agency must  t ake fina l administ r a t ive act ion . 42 C.F .R. § 431.206(b). Among 

other  th ings, the not ice must  a lso include “[a ] st a tement  of what  act ion  the 

agency . . . in tends to take and the effect ive da te of such  act ion .” 42 C.F .R. 

§ 431.210(a). 

P la in t iffs presen t  two a rguments to suppor t  their  conten t ion  tha t  t he 

Fa ir  Hear ing Regula t ions give them a  r igh t  to not ice and a  hear ing on  their  

service gap cla ims. F ir st , they a rgue tha t  their  r igh t  t o not ice and a  hear ing 

has been  t r iggered because they made “cla ims” for  services tha t  defendants 
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effect ively “denied” when they fa iled to close their  service gaps. In  the 

a lterna t ive, pla in t iffs a rgue tha t  they a re en t it led to not ice and a  hea r ing 

because defendants effect ively took an  “act ion” to termina te, suspend, or  

reduce their  covered services when  they fa iled to close the service gaps. I 

examine each  a rgument  in  tu rn . 

1. Denia l of a  Cla im for  Services 

P la in t iffs pr imar ily rely on  case law to suppor t  their  posit ion  tha t  a  

sta te agency “denies” a  “cla im” for  services whenever  it  fa ils to deliver  

services tha t  the agency has au thor ized an  individua l to receive. I cannot  

accept  pla in t iffs’ a rgument , however , because it  is based on  a  misreading of 

the Fa ir  Hear ing Regula t ions. 

Because the regula t ions do not  define the terms “cla im” or  “denies”/ 

“denied,” I const rue them in  accordance with  their  “pla in  and ordinary 

meaning.” United Sta tes v. Lachman, 387 F .3d 42, 50-51 (1st  Cir . 2004) 

(cleaned up). A “cla im” is commonly understood to mean  “a  demand for  

someth ing due or  believed to be due.” See Cla im, Merr iam-Webster  

Dict ionary Online, h t tps://www.merr iam-webster .com/dict ionary/cla im (la st  

visited March  27, 2023). This is how the term “cla im” is used throughout  both  

42 U.S.C. § 1396a  and the Medica id Act , see, e.g., 42 U.S.C. § 1396r-8, and it  

is the way a  “cla im” is defined elsewhere in  Chapter  7 of Tit le 42, see 42 

U.S.C. § 1320a-7a(i)(2) (defin ing “cla im” as “an  applica t ion  for  payments for  
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it ems and services under  a  Federa l hea lth  care program”). The terms “denies” 

and “den ied” a re forms of the verb “deny,” which  in  th is context  is commonly 

understood to mean  “to refuse to gran t .” See Deny, Merr iam-Webster  

Dict ionary Online, h t tps://www.merr iam-webster .com/dict ionary/deny (last  

visited March  27, 2023). P la in t iffs do not  provide me with  any reason  to 

devia te from these commonly under stood meanings. Thus, I apply them in  

const ru ing §§ 431.206(c)(2) and 431.220. 

In  the presen t  case, the on ly “cla ims” pla in t iffs made for  CFI waiver  

services a re their  in it ia l applica t ions for  services, which  defendants approved. 

P la in t iffs do not  a rgue tha t  defendants ever  revoked their  approva ls. Instead, 

they contend tha t  defendant s la ter  effect ively “denied” their  cla ims when 

they fa iled to close pla in t iffs’ service gaps. Thus, pla in t iffs’ a rgument  

amounts to a  conten t ion  tha t  a  st a te agency “denies” a  cla im for  services 

whenever  it  fa ils to provide previously au thor ized services. P la in t iffs’ 

a rgumen t  cannot  st and because it  assigns a  meaning to the terms “denies” 

and “den ied” tha t  is cont ra ry to the way in  which  these t erms a re used in  

§§ 431.206(c) and 431.220. 

P la in t iffs’ in terpret a t ion  is a lso inconsisten t  with  the sta tu tory context  

in  which  the term “denied” is used. Sect ion  1396a  provides tha t  an  

oppor tun ity for  a  hear ing may be r equir ed where a  “cla im for  medica l 

assistance . . . is den ied or  is not  act ed upon with  reasonable promptness.” 
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42 U.S.C. § 1396a(a )(3) (emphasis added). If a  fa ilu re to act  can  const itu te a  

denia l of a  cla im, as pla in t iffs posit , there would be no r eason  for  the sta tu te 

to draw a  dist inct ion  between  the two concepts. Tha t  dist inct ion , however , is 

meaningfu lly implemented in  the Fa ir  Hear ing Regula t ions. When a  sta t e 

agency fa ils to act  with  reasonable promptness, t he regu la t ions provide tha t  

the r igh t  to not ice and a  hea r ing is t r iggered upon  request  from the applican t  

or  beneficia ry. See 42 C.F .R. § 431.220(a )(1); 42 C.F .R. § 431.206(c)(2). By 

cont rast , the r igh t  t o not ice and a  hear ing stemming from a  denia l is 

t r iggered by some affirmat ive act  on  the par t  of t he agency. See 42 C.F .R. 

§ 431.206(c)(2). Common sense suggests the ra t iona le for  th is difference: the 

sta te agency must  be aware tha t  it s obliga t ion  to provide not ice and a  

hear ing has a r isen . The agency ga ins tha t  awareness either  when  it  act s 

a ffirmat ively or  when  the applican t  a ler t s it  to it s fa ilu re to act . Thus, a  

contextua l reading of the sta tu te and it s implement ing r egula t ions shows 

tha t  a  “denia l” of a  “cla im” en ta ils more than  mere inact ion , such  as t he sta te 

agency’s fa ilu re to close service gaps. 

Ra ther  t han  focusing on  the text  of the sta tu te or  the Fa ir  Hear ing 

Regula t ions, pla in t iffs rely on  Murphy ex rel. Murphy v. Harpstead, 421 F . 

Supp. 3d 695 (D. Minn . 2019), for  t he proposit ion  tha t  a  sta t e agency must  

provide not ice whenever  it  fa ils to provide services tha t  the cla iman t  has 

been  au thor ized to r eceive. In  Murphy, pla in t iffs had been  au thor ized to 
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receive cer ta in  services under  a  waiver  program, bu t  t he st a te agency fa iled 

to approve their  in formal request s for  addit iona l services. See id. a t  707-08; 

see a lso Murphy ex rel. Murphy v. Minn . Dep’t  of Hum. Servs., 260 F . Supp. 

3d 1084, 1108 (D. Minn . 2017). In  holding tha t  the sta t e agency was r equired 

to provide pla in t iffs with  not ice of t heir  r igh t  to a  hear ing, t he cour t  

determined both  tha t  an  in formal request  for  addit iona l services can  qua lify 

as a  “cla im” and tha t  an  agency’s fa ilu re to approve a ll the services requested 

can  const itu te a  “denia l” of t he cla im. See Murphy, 421 F . Supp. 3d a t  708. 

The cour t  did not , however , conclude tha t  a  sta te agency’s mere fa ilu re to 

deliver  au thor ized services can  be t r ea t ed as a  denia l. Because the presen t  

case involves a  fa ilu re by defendan ts to deliver  au thor ized services ra ther  

than  a  refusa l by defendants to gran t  a  request  for  services, Murphy is 

simply not  a  relevan t  precedent . 

2. Termina t ion , Suspension , or  Reduct ion  of Services 

P la in t iffs’ a lterna t ive a rgument  tha t  they a re en t it led to not ice and a  

hear ing because defendants’ fa ilu re to close their  service gaps is an  “act ion” 

under  §§ 431.206(c) and 431.220(a) a lso fa ils to persuade. Sect ion  431.201 

defines an  “act ion” in  per t inen t  par t  as a  “termina t ion , suspension  of, or  

reduct ion  in  covered benefit s or  services[.]” 42 C.F .R. § 431.201. A 

“termina t ion ,” in  tu rn , is commonly understood a s “the act  of t ermina t ing,” 

Termina t ion , Merr iam-Webster  Dict ionary Online, h t tps://www.merr iam-
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webster .com/dict ionary/termina t ion  (last  visited March  27, 2023); a  

“suspension” is “the act  of suspending,” Suspension , Mer r iam-Webster  

Dict ionary Online, h t tps://www.merr iam-webster .com/dict ionary/suspension  

(last  visited March  27, 2023); and a  “r educt ion” is “the act  or  process of 

reducing,” Reduct ion , Merr iam-Webster  Dict iona ry Online, 

h t tps://www.merr iam-webster .com/dict ionary/reduct ion  (last  visited March  

27, 2023). The common character ist ic in  a ll th ree defin it ions is tha t  a  st a te 

agency must  under t ake an  act ion  tha t  t ermina tes, suspends, or  reduces a  

covered benefit  or  service. Cf. N.B. ex rel. Peacock v. Dist r ict  of Columbia , 

794 F .3d 31, 40 (D.C. Cir . 2015) (r elying on  simila r  dict ionary defin it ions and 

expla in ing tha t  a ll t h ree terms “involve a  change in , not  mere main tenance 

of, exist ing condit ions”). Here, the r equirement  of an  act ion  is not  sa t isfied by 

defendan ts’ a lleged fa ilu re to close pla in t iffs’ service gaps. 

The not ice procedures a  sta te agency must  follow when  it  t akes an  

“act ion” fur ther  undercu ts pla in t iffs’ a rgument  tha t  a  fa ilu re to close service 

gaps can  be an  “act ion” tha t  t r igger s a  r igh t  to not ice and a  hear ing. Except  

in  a  limited subset  of circumstances tha t  do not  apply here, a  sta te agency 

must  send the not ice required by § 431.206(c) “a t  least  10 days before the 

da te of t he act ion .” 42 C.F .R. § 431.211. The regu la t ions a lso provide tha t  the 

hear ing not ice must  include a  sta t ement  of the act ion  tha t  t he agency 

“in tends to take and the effect ive da te of such  act ion .” 42 C.F .R. § 431.210(a) 
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(emphasis added). It  is difficu lt  to conceive of a  way in  which  a  sta te agency 

could comply with  these requ irements if a  fa ilu re to close a  service gap could 

be deemed to be an  “act ion” r equir ing a  hear ing not ice. 

P la in t iffs cite t o two dist r ict  cour t  ca ses for  the proposit ion  tha t  a  st a te 

agency t akes an  “act ion” with in  the meaning of § 431.201 when it  does 

someth ing tha t  has the pract ica l effect  of t ermina t ing or  reducing a  

beneficia ry’s services. See Haymons v. Williams, 795 F . Supp. 1511, 1522 

(M.D. F la . 1992) (holding tha t  not ice was required where the sta te 

disqua lified cer ta in  service providers from providing services because they 

served individua ls t ha t  the sta te la ter  determined to be ineligible); Ladd v. 

Thomas, 962 F . Supp. 284, 293 (D. Conn . 1997) (concluding tha t  not ice was 

required where the sta te approved a  request  for  au thor iza t ion  in  a  modified 

form). Those cases, however , involved a ffirmat ive act s by the relevan t  sta t e 

agencies. They do not  go so fa r  as to hold tha t  a  sta te agency takes an  

“act ion” whenever  it s fa ilu re to act  has the pract ica l effect  of t ermina t ing or  

reducing a  beneficia ry’s services. Indeed, the par t ies have not  cited to, and I 

have not  loca ted, any cases tha t  t rea t  a  fa ilu re to act  a s an  act ion  with in  the 

meaning of § 431.201.2 P la in t iffs’ posit ion  is therefore unsuppor ted by both  

 
2  P la in t iffs a lso cite t o Bryson  v. Shumway, 177 F . Supp. 2d 78 (D.N.H. 
2001), vaca ted by 308 F .3d 79 (1st  Cir . 2002), and Cassidy v. Zucker , 17-cv-
03397, 2021 WL 4472592 (E .D.N.Y. Sept . 30, 2021). Those cases, however , do 
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the pla in  language of the Fa ir  Hear ing Regula t ions and the r elevant  case 

law. 

B. Du e  P r oce ss  Cla u se  

 P la in t iffs next  a rgue tha t  the Due Process Clause requ ires not ice and 

an  oppor tun ity for  a  hear ing, even  if the Medica id Act  does not . P la in t iffs 

appear  t o base their  cla im on  Goldberg v. Kelly, which  held tha t  the Due 

Process Clause r equ ires not ice and an  evident ia ry hear ing before welfa re 

benefit s may be termina ted. See 397 U.S. 254, 264 (1970); see a lso Doc. 1 a t  

39; Doc. 112-1 a t  5. In  pla in t iffs’ view, because defendants’ fa ilu re to provide 

a ll the services they have been  au thor ized to receive const it u tes an  effect ive 

termina t ion  of those services, not ice and an  oppor tun ity for  a  hear ing a re 

const itu t iona lly required.  

 Goldberg, however , dea lt  with  an  officia l t ermina t ion  of benefit s 

th rough agency adjudica t ion , not  t he effect ive termina t ion  of benefit s th rough 

inact ion . See id. a t  257-58. Nor  does it s r easoning extend to cases where a  

 
not  consider  the meaning of an  “act ion” as defined in  § 431.201. See Bryson , 
177 F . Supp. 2d a t  98 (in terpret ing the meaning of “denied” in  42 U.S.C. 
§ 1396a(a)(3)); Cassidy, 2021 WL 4472592, a t  *6 (in terpret ing the term 
“adverse benefit  det ermina t ion” as defined in  42 C.F .R. § 438.400). In  any 
event , those cases r equired not ice only in  response to an  a ffirmat ive act  by 
the sta t e, ra ther  than  a  mere fa ilu re to act . See Bryson , 177 F . Supp. 2d a t  98 
(placing applican ts for  waiver  services on  a  wait ing list ); Cassidy, 2021 WL 
4472592, a t  *6 (t r ansfer r ing beneficia r ies to a  new managed long term care 
provider ). 
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cla iman t  is unable to obta in  an  au thor ized benefit  because of defendants’ 

inact ion . Key to the Supreme Cour t ’s reasoning in  Goldberg was the weigh ty 

in terest  in  the “unin ter rupted provision  [of welfa re] to those eligible to 

receive it ,” which  could on ly be ach ieved through a  pre-t ermina t ion  hear ing. 

See id. a t  265. Yet  tha t  in terest  is inapplicable where, as here, the cla imed 

not ice and hear ing r igh ts on ly mater ia lize a fter  a  beneficia ry has been  unable 

to obta in  services tha t  defendants have au thor ized them to receive. Moreover , 

the singu lar  purpose of the pre-termina t ion  hear ings in  Goldberg was to 

examine “the va lidity of the welfa re depar tment ’s grounds for  discont inuance 

of payments in  order  to protect  a  recipien t  aga inst  an  er roneous termina t ion  

of h is benefit s.” Id. a t  267. Tha t  cannot  occur  where, as here, there has been  

no decision  by the st a te agency for  a  hea r ing officer  to review. Accordingly, 

neither  t he holding nor  the reasoning of Goldberg mandates the procedura l 

protect ions tha t  pla in t iffs seek.  

 Of course, Goldberg is not  the on ly source of procedura l due process 

r igh ts. Ra ther , procedura l due process r equirements vary with  circumstance 

and must  be determined by carefu lly ba lancing the in terest s a t  play. See 

Mathews v. E ldr idge, 424 U.S. 319, 334 (1976). Accordingly, whether  

addit iona l procedura l protect ions a re const itu t iona lly r equired tu rns on  (1) 

“the pr iva te in terest  tha t  will be a ffected by the officia l act ion ,” (2) “the r isk 

of er roneous depr iva t ion  of such  in terest  th rough  the procedures used, and 
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the probable va lue, if any, of addit iona l or  subst itu te procedura l sa feguards,” 

and (3) “the Government ’s in terest , including the funct ion  involved and the 

fisca l and administ r a t ive bu rdens tha t  t he addit iona l or  subst itu te 

procedura l requirement  would en ta il.” Id. a t  335. Although  not  specifica lly 

br iefed by the par t ies, I conclude tha t  not ice and an  oppor tun ity for  a  hear ing 

a re not  required by the ba lancing test  set  ou t  in  Mathews.  

 Here, there is lit t le quest ion  tha t  pla in t iffs’ in terest  in  r eceiving the fu ll 

amount  of services they have been  determined to need is of paramount  

impor tance. Bu t  not ice and an  oppor tun ity for  a  hear ing would do lit t le to 

ensure tha t  pla in t iffs a re not  er roneously depr ived of those services. Because 

pla in t iffs know when they a re missing services, not ifying them of as much 

would be of lit t le va lue. To the exten t  a  hear ing could be usefu l in  prevent ing 

fu ture service gaps, it  is uncontested tha t  beneficia r ies may request  and 

obta in  a  hear ing if t hey believe tha t  they have been  “adversely a ffect ed” by a  

“depar tment  decision  or  act ion ,” including an  effect ive denia l of services – an  

opt ion  of which  beneficia r ies a re not ified. See, e.g., N.H. Admin . R. He-C 

201.02(b) (defin ing “appea l”); Doc. 101-3 (sample r igh t  to hear ing not ice).3 

 
3  Defendants sta te tha t  CFI par t icipants receive such  not ices annually. 
P la in t iffs do not  concede the poin t  and instead insist  t ha t  they requir e 
discovery on  how un iformly and consisten t ly such  not ices a r e provided. 
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 F ina lly, the burden  on  the government  would be sign ifican t . Evidence 

offered by both  pla in t iffs and defendant s indica t es tha t  hundreds of CFI 

par t icipants exper ience service gaps each  month . See Doc. 80-8 a t  6; Doc. 96-

1 a t  8. Providing hear ing not ices whenever  a  par t icipant  exper iences a  

service gap wou ld impose a  subst an t ia l burden  on  defendants to determine 

when service gaps develop so tha t  they can  not ify par t icipan ts of their  r igh t  

to a  hear ing, while adding lit t le va lue to pla in t iffs. Th is bu rden  is on ly 

exacerba ted by the difficu lty in  det ermining when service gaps const itu te an  

“effect ive reduct ion  or  termina t ion  of services” such  tha t  the r igh t  to not ice 

and a  hear ing would be t r iggered.4 See Doc. 112-1 a t  6-7. Accordingly, 

consider ing the min imal va lue of pla in t iffs’ requested procedures and the 

sign ifican t  government  burden  in  providing such  procedures, I conclude tha t  

the Due Process Clause does not  require not ice or  an  oppor tun ity for  a  

hear ing when pla in t iffs exper ience service gaps. 

 
4 P la in t iffs emphasize tha t  they a re not  r equest ing not ice and hear ing 
r igh ts whenever  some minimal amount  of services a re not  r eceived, bu t  
ra ther  when  the service gaps a re so sign ifican t  tha t  they “const itu t [e] an  
effect ive r educt ion  or  termina t ion  of services.” Doc. 112-1 a t  6-7. P la in t iffs do 
not  expla in , however , the poin t  a t  which  th is occur s. 
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IV. CONCLUSION 

For  the foregoing reasons, defendants’ mot ion  for  par t ia l summary 

judgment  (Doc. 101) is gran ted.  

SO ORDERED. 
       /s/ Paul J . Barbadoro 
       Pau l J . Barbadoro 
       United Sta tes Dist r ict  J udge 

 
March  28, 2023  

 
cc: Counsel of record 
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