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ME MOR ANDUM AND OR DE R  

 On November  27, 2023, I cer t ified a  cla ss of cer t a in  par t icipants in  New 

Hampsh ire’s Choices for  Independence (CFI) Waiver  program, a  sta te 

Medica id program tha t  provides home and community-based care services to 

adult s with  disabilit ies.  The defendants sought  in ter locutory review of the 

class cer t ifica t ion  order  and now move to stay proceedings dur ing the 

pendency of their  appea l. Because I conclude tha t  the defendants have not  

demonst r a ted tha t  a  stay is war ran ted a t  the presen t  t ime, I deny their  

mot ion  without  prejudice to their  ability to rera ise their  a rguments should 

circumstances change.  

I . BACKGR OUND 

 The named pla in t iffs filed the inst an t  su it  aga inst  va r ious sta te 

officia ls r esponsible for  C CFI Waiver  program, cla iming tha t  the defendant s’ 

a lleged fa ilu re to provide CFI Waiver  par t icipan ts with  the fu ll amount  of 
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services for  which  they have been  au thor ized viola tes the Amer icans with  

Disabilit ies Act , 42 U.S.C. §§ 12131 et  seq.; the Rehabilit a t ion  Act , 29 U.S.C. 

§§ 794 et  seq.; and the Medica id Act , 42 U.S.C. § 1396(a)(8). The pla in t iffs 

moved to cer t ify a  class of simila r ly situa ted individua ls pur suant  to Federa l 

Rule of Civil Procedure 23(b)(2), which  au thor izes class t rea tment  in  cases 

seeking indivisible in junct ive relief. I den ied the pla in t iffs’ mot ion  without  

prejudice a fter  concluding tha t  the proffered evidence fa iled to sa t isfy Rule 

23(a)(2)’s commonality requir ement .  

The pla in t iffs subsequent ly filed a  renewed mot ion  for  class 

cer t ifica t ion , wh ich  I gran ted.1 The defendants prompt ly filed a  pet it ion  with  

the F ir st  Circu it  under  Rule 23(f), seeking permission  to pu rsue an  

in ter locutory appea l of the class cer t ifica t ion  order . The defendants’ pet it ion  

cha llenges my conclusions tha t  (1) the pla in t iffs were not  required to prove 

their  class was object ively ascer ta inable based on  the F ir st  Circu it ’s decisions 

in  Yaffe v. Powers, 454 F .2d 1362 (1st  Cir . 1972), and Crosby v. Socia l 

 
1  The cer t ified cla ss consist s of:  
 

CFI Waiver  par t icipants who, dur ing the pendency of th is lawsuit , have 
been  placed a t  ser ious r isk of un just ified inst itu t iona liza t ion  because 
Defendants, by act  or  omission , fa il to ensure tha t  the CFI par t icipan ts 
receive the community-based long term care services and suppor t s 
th rough the wa iver  program for  which  they have been  found eligible 
and assessed to need. 

 
Doc. 165 a t  79. 
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Secur ity Admin ist ra t ion , 796 F .2d 576 (1st  Cir . 1986), and (2) the pla in t iffs’ 

evidence was sufficien t  to sa t isfy commonality consisten t  with  the Supreme 

Cour t ’s decision  in  Wal-Mar t  Stores, Inc. v. Dukes, 564 U.S. 338 (2011), and 

the F ir st  Circu it ’s decision  in  Paren t /Professiona l Advocacy League v. City of 

Spr ingfield, 934 F .3d 13 (1st  Cir . 2019). The F ir st  Circu it  has yet  to ru le on  

the defendants’ pet it ion . The defendant s now move to stay proceedings in  th is 

cour t  dur ing the pendency of their  appea l, and the pla in t iffs object .  

I I . STANDAR D OF  R E VIE W 

 The filing of a  pet it ion  under  Rule 23(f) “does not  stay proceedings in  

the dist r ict  cour t  un less the dist r ict  judge or  the cour t  of appea ls so orders.” 

Because a  “stay is an  in t rusion  in to the ordinary process of administ ra t ion  

and judicia l review,” it  is “not  a  mat ter  of r igh t” bu t  ra ther  “an  exercise of 

judicia l discret ion .” Nken  v. Holder , 556 U.S. 418, 427, 433 (2009) (cleaned 

up). “The par ty request ing a  stay bears t he burden  of showing tha t  the 

circumstances ju st ify an  exercise of tha t  discret ion .” Id. a t  433-434.  

I I I . ANALYSIS  

To determine whether  a  stay is war ran ted, I consider  “(1) whether  the 

stay applican t  has made a  st rong showing tha t  he is likely to succeed on  the 

mer it s; (2) whether  the applican t  will be ir reparably in jured absent  a  stay; (3) 

whether  issuance of the stay will substan t ia lly in jure the other  par t ies 

in terested in  the proceeding; and (4) where the public in terest  lies.” Hilton  v. 
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Braunskill, 481 U.S. 770, 776 (1987). I consider  each  factor  in  tu rn , paying 

par t icu la r  a t ten t ion  to the fir st  and second factors, which  a re “the most  

cr it ica l.” Nken , 556 U.S. a t  434.  

 Whether  t he defendants have demonst r a ted a  sufficien t  likelihood of 

success on  the mer it s tu rns on  “two considera t ions: fir st , whether  [they] will 

obta in  permission  to appea l,” and second, whether  the appea l “ra ise[s] 

ser ious and difficu lt  quest ions of law in  an  a rea  where the law is somewhat  

unclear .” P icone v. Shire, LLC, No. 1:16-cv-12396-ADB, 2020 WL 3051871, a t  

*2 (D. Mass. J une 8, 2020) (cleaned up).  

 I have no doubt  tha t  the defendants’ appea l ra ises “ser ious and difficu lt  

quest ions of law” wor thy of the F ir st  Cir cu it ’s considera t ion . Id. (quot ing 

Canterbury Liquors & Pant ry v. Sullivan , 999 F . Supp. 144, 150 (D. Mass. 

1998)). Applying the commonality fr amework est ablished in  Wal-Mar t  to 

cases, such  as t h is, t ha t  ra ise cha llenges to systemic deficiencies can  prove 

quite difficu lt , and dist r ict  cou r t s could benefit  from the Circu it ’s gu idance on  

how to approach  such  cha llenges.  

 Nonetheless, the defendants have not  made a  su fficien t  showing tha t  

the F ir st  Circu it  is likely to permit  their  in ter locu tory appea l. Although 

circu it  cour t s have “unfet tered discret ion” to gran t  in ter locu tory review of 

class cer t ifica t ion  orders, see Fed. R. Civ. P . 23(f) advisory commit tee’s note 

(1998), “appella te cour t s often  do not  review cer t ifica t ion  orders un t il a fter  
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fina l judgment .” In  re Pharm. Indus. Average Wholesa le Pr ice Lit ig., 588 

F .3d 24, 40 n .18 (1st  Cir . 2009). The F ir st  Circu it  has indica t ed tha t  it  will 

ordinar ily gran t  leave for  appea l on ly where cer ta in  circumstances a re 

presen t , including, as relevant  here, where the “appea l will permit  t he 

resolu t ion  of an  unset t led lega l issue tha t  is impor tan t  to the par t icu la r  

lit iga t ion  as well as impor tan t  in  it self and likely to escape effect ive review if 

it  is left  hanging un t il the end of the case.”2 Waste Mgmt . Holdings, Inc. v. 

Mowbray, 208 F .3d 288, 294 (1st  Cir . 2000). The F ir st  Circu it  has cau t ioned, 

however , tha t  t h is ca tegory is rela t ively “rest r icted” and tha t  “in ter locutory 

appea ls should be the except ion , not  the ru le” given  tha t  “many (if not  most ) 

class cer t ifica t ion  decisions tu rn  on  ‘familia r  and a lmost  rou t ine issues.’” Id. 

(quot ing Fed. R. Civ. P . 23(f) advisory commit tee’s note (1998)).  

The issues ra ised by the defendants’ appea l, while no doubt  

substan t ia l, do not  t u rn  on  unset t led quest ions of law. The class cer t ifica t ion  

order  did not  pu rpor t  to resolve unaddressed quest ions of law, bu t  r a ther  

applied established case law to the fact s a t  hand. Tha t  the defendant s 

 
2  The F ir st  Circu it  has a lso st a ted tha t  it  will genera lly gran t  leave to 
appea l where “a  den ia l of cla ss sta tus effect ively ends the case” or  “the gran t  
of class sta tus r a ises the stakes of the lit iga t ion  so substan t ia lly tha t  the 
defendan t  likely will feel ir resist ible pressure to set t le.” Mowbray, 208 F .3d 
a t  293. The in stan t  case does not  appea r  to fa ll with in  either  ca tegory, and 
the defendants do not  a rgue otherwise. 
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contend th is applica t ion  was er roneous does not  mean  tha t  the order  

implica t ed unset t led quest ions of law. 

Moreover , the defendants make no a rgument  tha t  the issues ra ised in  

their  appea l could not  be effect ively reviewed a t  the conclusion  of the case. 

Absent  such  a  showing, the F ir st  Circu it  has indica ted tha t  it  is disinclined to 

permit  an  in ter locutory appea l to proceed. Id. a t  293-294 (“even  when  an  

applica t ion  tou ts a  supposedly fundamenta l issue of law, a  showing tha t  an  

end-of-case appea l promises to be an  adequa te remedy will weigh  heavily 

aga inst  gran t ing a  Rule 23(f) applica t ion .”). Accordingly, while there is a  fa ir  

possibility tha t  the defendan ts’ Ru le 23(f) pet it ion  will be gran ted, t he 

defendan ts have not  made the requ isite “st rong showing” tha t  such  an  

ou tcome is likely. Nken , 556 U.S. a t  434 (not ing tha t  “more than  a  mere 

possibility of relief is required” to warran t  a  stay) (cleaned up).  

 Nor  have the defendants demonst r a ted tha t  they would suffer  

ir reparable harm absent  a  st ay. The defendants pr imar ily a rgue tha t , if 

proceedings were to cont inue, they would incur  substan t ia l, and poten t ia lly 

unnecessary, lit iga t ion  cost s. “Cour t s appear  split  over  whether  lit iga t ion  

cost s a lone est ablish  ir reparable harm[.]” Huffman v. Prudent ia l In s. Co. of 

Am., No. 2:10-cv-05135, 2018 WL 1281901, a t  *2 & n .4 (E .D. Pa . Mar . 12, 

2018) (collect ing cases). Although “[a ] major ity of cour t s holds tha t  t he 

prospect  of poten t ia lly avoidable lit iga t ion  expense may suppor t  a  st ay 
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pending appea l,” dist r ict  cour t s in  th is circu it  have rou t inely concluded tha t  

lit iga t ion  expenses a lone do not  const it u te ir reparable harm. See 2 

McLaugh lin  on  Class Act ions § 7:1 (20th  ed. 2023); see, e.g., Does v. Mills, No. 

1:21-cv-00242-J DL, 2022 WL 43893, a t  *3 (D. Me. J an . 4, 2022); P icone, 2020 

WL 3051871, a t  *2; Foss v. Spencer  Brewery, No. 4:19-40098-TSH, 2019 WL 

6223205, a t  *1 (D. Mass. Nov. 20, 2019). This conclusion  is consisten t  with  

Supreme Cour t  precedent  on  preliminary in junct ions, which  recognizes tha t  

“[m]ere lit iga t ion  expense, even  substan t ia l and unrecoupable cost , does not  

const itu t e ir reparable in jury” just ifying an  in junct ion . Renegot ia t ion  Bd. v. 

Bannercraft  Cloth ing Co., Inc., 415 U.S. 1, 24 (1974); accord Tejidos de 

Coamo, Inc. v. In t ’l Ladies’ Garment  Workers’ Union , 22 F .3d 8, 14 (1st  Cir . 

1994) (“cour t s have ordinar ily not  deemed lit iga t ion  expense to be substan t ia l 

and ir reparable in ju ry warran t ing an  in junct ion[.]”). While not  direct ly on  

poin t , the Supreme Cour t ’s gu idance on  preliminary in junct ions is inst ruct ive 

given  tha t  both  inqu ir ies tu rn  on  comparable test s and a re an imated by 

“simila r  concerns.” Nken , 556 U.S. a t  434 (“There is substan t ia l over lap 

between  [the st ay factors] and the factor s govern ing preliminary 

in junct ions[.]”). Accordingly, tha t  t he defendant s may be forced to incur  

lit iga t ion  expenses does not  const it u te t he sor t  of ir reparable in jury ju st ifying 

a  stay, even  if those expenses a re u lt ima tely rendered unnecessary. See Fed. 

Trade Comm’n  v. St andard Oil Co. of Ca l., 449 U.S. 232, 244 (1980) (quot ing 
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Pet roleum Expl., Inc. v. Pub. Serv. Comm’n, 304 U.S. 209, 222 (1938)) (“the 

expense and annoyance of lit iga t ion  is par t  of the socia l burden  of living 

under  government .”). 

 The defendants next  a rgue tha t  they would be ir r eparably harmed by 

being forced to prepare for  t r ia l without  “cla r ifica t ion  from the F ir st  Circu it” 

as to “what  P la in t iffs must  prove on  the mer it s[.]” Doc. 166-1 a t  5. However , 

much  like lit iga t ion  expenses, linger ing uncer ta in t ies a s to how the mer it s 

will u lt imately be proved a re not  un ique to th is ca se, bu t  ra ther  a re likely to 

a r ise in  any complex class act ion . Nonetheless, “cour t s do not  gran t  stays as a  

mat ter  of course in  the Rule 23(f) context .” Huffman, 2018 WL 1281901, a t  *2 

n .4. The defendants’ concerns will be resolved, not  by a  stay, bu t  ra ther  by 

proceeding to summary judgment , where the pla in t iffs’ theory of the case can  

be adequa tely probed and cha llenged.3 The defendants have therefore fa iled 

to demonst ra te tha t  they will suffer  ir reparable harm should the case 

proceed.  

 The defendants’ fa ilu re to est ablish  a  likelihood of success on  the mer it s 

or  a  th rea t  of ir r epa rable ha rm is, standing a lone, “fa t a l to [their ] mot ion .” 

 
3  Indeed, even  if I were to gran t  a  st ay, it  would not  necessar ily preven t  
the harm the defendants fear . The F ir st  Circu it  could resolve the defendan ts’ 
appea l withou t  discussing what  the pla in t iffs must  prove to succeed on  the 
mer it s of their  act ion  (an  issue tha t  was neither  extensively ana lyzed in  my 
order  nor  br iefed by the par t ies), in  which  case the defendan ts would be in  
the same posit ion  as they a re now. 
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Foss, 2019 WL 6223205, a t  *1. Nonetheless, it  is wor th  not ing tha t  both  the 

public in terest  and the r isk of harm to other  in terested par t ies weigh  in  favor  

of denying a  st ay.  

 The class pla in t iffs a re individua ls with  sign ifican t  disabilit ies who r ely 

on  CFI Waiver  services to main ta in  their  hea lth  and independence in  the 

community. While the defendants cha llenge the exten t  of t he harm cla imed 

by the pla in t iffs and deny any lega l responsibilit y, they do not  dispute tha t  

many CFI Waiver  par t icipan ts exper ience gaps in  service delivery and tha t  

such  service gaps can , in  cer t a in  circumstances, lead to severe consequences, 

including inst it u t iona liza t ion  or  dea th . See Doc. 96-1 a t  8; Doc. 134-10 a t  9; 

Doc. 151-2 a t  44. If t he pla in t iffs a r e cor rect  tha t  the defendants’ pract ices 

a re dr iving service gaps, then  staying the proceedings would th rea ten  

substan t ia l, and perhaps avoidable, harm to the class pla in t iffs as well as t he 

grea ter  community.  See DL v. Dist r ict  of Columbia , 6 F . Supp.3d 133, 136 

(D.D.C. 2014) (“the harm tha t  could befa ll the pla in t iffs and the public as a  

resu lt  of noncompliance with  the IDEA far  ou tweighs the compara t ively 

meager  cost  to the Dist r ict  of producing discovery[.]”). Moreover , given  the 

na ture of the cla ims and the character ist ics of the class members, staying the 

proceedings r isks “depr iv[ing] some class members of t he oppor tun ity to 

benefit  from any relief tha t  is obta ined.” See Thorpe v. Dist r ict  of Columbia , 

306 F .R.D. 6, 11 (D.D.C. 2014); cf. Ear l v. Boeing Co., 21 F .4th  895, 900 (5th  
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Cir . 2021) (not ing tha t , where on ly monetary relief was sought , class 

pla in t iffs would not  be subst an t ia lly harmed by a  delayed victory). 

Consider ing the magnitude of the concerns ra ised by th is ca se, both  the cla ss 

members and the public have a  substan t ia l in t erest  in  resolving the cla ims as 

prompt ly as possible.  

IV. CONCLUSION 

  For  the foregoing reasons, I conclude tha t  the defendants have not  

demonst r a ted tha t  a  stay is presen t ly warran ted. Nonetheless, because the 

“propr iety of [a  stay] is dependent  upon  the circumstances of the par t icu la r  

case,” the defendant s may renew their  mot ion  a t  a  la ter  t ime should 

circumstances change. See Nken , 556 U.S. a t  433 (quot ing Virgin ian  Ry. Co. 

v. United Sta t es, 272 U.S. 658, 672-673 (1926)). Accordingly, the defendant s’ 

mot ion  to stay proceedings (Doc. 166) is den ied without  prejudice.  

 
SO ORDERED. 
 

       /s/ Paul J . Barbadoro 
       Pau l J . Barbadoro 
       United Sta tes Dist r ict  J udge 
 
J anuary 22, 2024 
 
cc: Counsel of Record 
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