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for what purpose are we requiring that
such a hypothetical injunction be issued.

Finally, I note that the majority mischie-
vously extends NEPA’s environmental re-
view requirement beyond the statute’s
original intended purpose.  It first notes
that ‘‘the record in this case reveals BLM
preparation for future sales in contiguous
or neighboring habitat areas.’’  Maj. op. at
821.  It then orders that the new EA take
a hard look at ‘‘contiguous habitat areas or
neighboring habitat areas to be impacted
by contemplated future sales.’’  Id. at 13
(emphasis added).  It cites no authority in
support of this startling extension of
NEPA. NEPA’s ‘‘hard look’’ requirement
is limited to ‘‘major federal actions signifi-
cantly affecting the quality of the human
environment.’’  Klamath–Siskiyou Wild-
lands Ctr. v. Bureau of Land Mgmt., 387
F.3d 989, 993 (9th Cir.2004) (quoting 42
U.S.C. § 4332(2)(C)).  See also 40 C.F.R.
§ 1508.18 (defining ‘‘major federal action’’).
Unlike the majority’s ‘‘contemplated ac-
tion,’’ the statutory term ‘‘major federal
action’’ is a well-understood (and exten-
sively litigated) term of art under NEPA.
No case of which I am aware—and the
majority cites none—supports the applica-
tion of NEPA to contemplated future ac-
tion. The majority’s imposition of an EA
for ‘‘contemplated future sales’’ is thus an
unwarranted extension of NEPA.

For all of these reasons, I respectfully
dissent from the majority’s conclusion that
this case is not moot and its reaching and
deciding the merits of this case.
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1. Federal Courts O13.10

 Injunction O22

Section 1981 action challenging pri-
vate schools’ policy of accepting only stu-
dents of Native Hawaiian ancestry, and
seeking damages and injunctive relief, was
not rendered moot by fact that plaintiff
was no longer high school student, inas-
much as he had possible claim for money
damages if schools’ admissions policy were
to be found unlawful.  42 U.S.C.A. § 1981.

2. Civil Rights O1061

To justify a remedial racial preference
in a § 1981 action, a wholly private school
must demonstrate, first, that specific, sig-
nificant imbalances in educational achieve-
ment presently affect the target popula-
tion, which is the community as a whole
rather than the population within the
school, second, that within the community
as a whole the admissions policy does not
unnecessarily trammel the rights of stu-
dents in the non-preferred class or create
an absolute bar to their advancement, and,
third, that the admissions policy does no
more than is necessary to remedy the im-

balance in the community as a whole.  42
U.S.C.A. § 1981.

3. Civil Rights O1061
Private schools’ policy of giving pref-

erence in admission to students of Native
Hawaiian ancestry did not violate § 1981,
inasmuch as manifest imbalance in edu-
cational achievement existed between Na-
tive Hawaiians and other ethnic groups in
State of Hawaii, schools aimed to remedy
such imbalance, educational opportunities
were not deficient for non-Native Hawai-
ians, denial of non-Native Hawaiian’s ap-
plication did not unsettle firmly rooted ex-
pectation given that schools’ policy had
been constant for 118 years, and policy
was limited in duration in that admission
would be open to any qualified candidate if
Native Hawaiians did not apply in suffi-
cient numbers, and in that preference
would be given only so long as necessary
to remedy past discrimination.  42
U.S.C.A. § 1981.

4. Civil Rights O1061
The third factor for deciding whether

a private school can justify a remedial
racial preference under § 1981, namely
whether the admissions policy does no
more than is necessary to correct the man-
ifest imbalance, requires that an affirma-
tive action plan be temporary.  42
U.S.C.A. § 1981.

5. Statutes O212.1
The Court of Appeals assumes that

Congress is aware of existing law when it
passes legislation.  42 U.S.C.A. § 1981.

6. Statutes O212.7
In interpreting statutes, the Court of

Appeals presumes that Congress acts con-
sistently with the extant body of law.
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GRABER, Circuit Judge.

Plaintiff John Doe, a student who has no
Hawaiian ancestry, applied for admission
to Defendant Kamehameha Schools, a pri-
vate, non-profit K–12 educational institu-
tion in Hawaii that receives no federal
funds.  He was denied entry.  The Kame-
hameha Schools were created through a
charitable testamentary trust, established
by the last direct descendant of the Hawai-
ian monarchy, for the education and up-
bringing of Native Hawaiians.  As a result,
the Kamehameha Schools’ admissions poli-
cy gives preference to students of Hawai-
ian ancestry.  Plaintiff argues that he was
denied admission because of his race in
violation of 42 U.S.C. § 1981.

The majority of a three-judge panel held
that the Kamehameha Schools’ admissions
policy, with its preference for Native Ha-
waiians, constituted unlawful race discrimi-
nation under 42 U.S.C. § 1981.1  We took
this case en banc to reconsider whether a
Hawaiian private, non-profit K–12 school
that receives no federal funds violates
§ 1981 by preferring Native Hawaiians in
its admissions policy.  We now answer
‘‘no’’ to that question and, accordingly, af-
firm the district court.

1. Doe v. Kamehameha Sch./Bernice Pauahi
Bishop Estate, 416 F.3d 1025 (9th Cir.2005),

reh’g en banc granted, 441 F.3d 1029 (9th
Cir.2006).
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FACTUAL AND PROCEDURAL
BACKGROUND

A. Factual Background

1. Historical Context 2

The islands of Hawaii are geographically
isolated in the South Pacific Ocean and
were originally settled sometime between
1 and 750 A.D. The Native Hawaiians de-
veloped a well-organized, efficient, and
thriving civilization ‘‘based on a communal
land tenure system with a sophisticated
language, culture, and religion.’’  20 U.S.C.
§ 7512.  The land, abundant in natural
resources, allowed the Native Hawaiians to
thrive.  Office of Hawaiian Affairs, Native
Hawaiian Rights Handbook 3 (Melody
Kapilialoha MacKenzie ed.1991) (hereinaf-
ter ‘‘Rights Handbook ’’).

The first Western contact with the Ha-
waiian islands occurred in 1778 when Cap-
tain James Cook landed on the island of
Kauai.  The immediate result of that first
encounter was that Native Hawaiians were
introduced to Western goods and Western
diseases.  ‘‘By 1919, the Native Hawaiian
population had declined from an estimated
1,000,000 in 1778 to an alarming 22,600.’’
20 U.S.C. § 7512(7).  But see Rice v. Caye-
tano, 528 U.S. 495, 500, 120 S.Ct. 1044, 145
L.Ed.2d 1007 (2000) (estimating the popu-
lation in 1778 as between 200,000 and 300,-
000).

In 1810, Kamehameha I created a uni-
fied monarchy over all the Hawaiian Is-
lands, becoming the first King of Hawaii
and affording the islands a level of cohe-
sion and security that they had not previ-
ously known.  The United States officially
recognized the sovereignty of the Kingdom
of Hawaii in 1826 and, from 1843 until
1893, extended full diplomatic recognition
to the islands.  Other countries, too—in-

cluding Great Britain, France, and Ja-
pan—recognized the Hawaiian Kingdom.
20 U.S.C. § 7512(1).  Before 1893, the
United States entered into a number of
treaties for peace, friendship, and com-
merce with the Kingdom.  U.S. Dep’t of
Justice & U.S. Dep’t of the Interior, From
Mauka to Makai:  The River of Justice
Must Flow Freely 1 (Oct. 23, 2000) (here-
inafter ‘‘From Mauka to Makai ’’).  The
first treaty was signed in 1826, and addi-
tional treaties were signed in 1849, 1875,
and 1887.  See Rice, 528 U.S. at 504, 120
S.Ct. 1044 (discussing the history of diplo-
matic relations between the United States
and the Kingdom of Hawaii before the
overthrow of the monarchy).

The Kingdom of Hawaii, located along
shipping and fishing routes, was commer-
cially desirable.  Initially, trade with the
Kingdom of Hawaii revolved around the
islands’ fur and sandalwood resources, as
well as the whaling industry.  Rights
Handbook at 5. When over-harvesting de-
stroyed the sandal-wood trade and de-
pleted the whaling stocks, wealthy West-
erners turned to large-scale plantations,
primarily growing sugar, to make money.
Id. As foreign investment became more
and more tied to land ownership, demand
for change in the traditional land tenure
system, which did not provide for individu-
al land titles, intensified.  Id. at 6. Pres-
sure from Westerners eventually led the
Hawaiian government to reject the land
tenure system in favor of privatized land
ownership, which allowed Westerners
‘‘[w]ith a permanent population of fewer
than two thousand’’ to take ‘‘over most of
Hawaii’s land in the next half-century and
manipulate[ ] the economy for their own
profit.’’  Neil M. Levy, Native Hawaiian
Land Rights, 63 Cal. L.Rev. 848, 857–58
(1975) (footnote omitted).

2. This general information simply sets the
stage for our more particular consideration of

the educational status of Native Hawaiian
children.
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Western economic domination of the Ha-
waiian Islands was followed by an interest
in establishing political control.  Id. at 861.
‘‘In 1893, the sovereign, independent, in-
ternationally recognized, and indigenous
government of Hawaii, the Kingdom of
Hawaii, was overthrown by a small group
of non-Hawaiians, including United States
citizens, who were assisted in their efforts
by the United States Minister, a United
States naval representative, and armed na-
val forces of the United States.’’  20
U.S.C. § 7512(5).  The United States an-
nexed Hawaii not long thereafter.  Id.
§ 7512(6). Laws were then enacted sup-
pressing the Hawaiian culture and lan-
guage and allowing for the displacement of
Native Hawaiians from their lands.  From
1896 to 1986, almost a full century, the
Hawaiian language was banned as a medi-
um of instruction in schools.  Id.
§ 7512(19).  Hula, a Native Hawaiian
dance form, and local healing practices
also had been banned during the westerni-
zation of the islands.  Such measures re-
sulted in ‘‘mortality, disease, economic de-
privation, social distress and population
decline.’’  From Mauka to Makai at 1.

Hawaii finally attained statehood in
1959.  Rights Handbook at 18.  More than
30 years later, in recognition of the United
States’ role in the overthrow of the inde-
pendent Hawaiian monarchy, Congress of-
ficially apologized to the Hawaiian people
and expressed its commitment to ‘‘provide
a proper foundation for reconciliation be-
tween the United States and the Native
Hawaiian people.’’  1993 Apology Resolu-
tion, Pub.L. No. 103–150, 107 Stat. 1510,
1513 (1993).

2. The Kamehameha Schools

The Kamehameha Schools were created
under a ‘‘charitable testamentary trust es-

tablished by the last direct descendent of
King Kamehameha I, Princess Bernice
Pauahi Bishop, who left her property in
trust for a school dedicated to the edu-
cation and upbringing of Native Hawai-
ians.’’  Burgert v. Lokelani Bernice Pau-
ahi Bishop Trust, 200 F.3d 661, 663 (9th
Cir.2000).  Princess Bernice Pauahi Bish-
op’s will provided for the erection and
maintenance of schools in the Hawaiian
Islands, called the Kamehameha Schools,
on the Hawaiian monarchy’s ancestral
lands, with the purpose of providing ‘‘a
good education in the common English
branches, and also instruction in morals
and in such useful knowledge as may tend
to make good and industrious men and
women.’’  Will of Bernice Pauahi Bishop,
reprinted in Wills and Deeds of Trust 17–
18 (3d ed.1957) (hereinafter ‘‘Pauahi Bish-
op Will’’).  The Pauahi Bishop Will also
bestowed on the ‘‘trustees full power to
make all such rules and regulations as
they may deem necessary for the govern-
ment of said schools and to regulate the
admission of pupils.’’  Id. at 18.

Under the direction of the original trus-
tees, chaired by Pauahi Bishop’s widower,
Charles Reed Bishop, the Kamehameha
Schools opened in the late nineteenth cen-
tury.3  During a speech on the Schools’
first Founder’s Day, in December 1888,
Charles Reed Bishop stated that Princess
Bernice Pauahi Bishop had created the
Kamehameha Schools, ‘‘in which Hawai-
ians have the preference,’’ so that ‘‘her
own people’’ could once again thrive.
Charles R. Bishop, The Purpose of the
Schools, Handicraft, Jan. 1889, at 3.

In 1910, not long after the death of
Princess Bernice Pauahi Bishop and the

3. The Pauahi Bishop Will established two sep-
arate schools, one for boys and one for girls.
The boys’ school opened in 1887 and the girls’

school in 1894.  During the 1965–1966 school
year, the two schools were consolidated.
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creation of the Kamehameha Schools, the
question arose as to who should be admit-
ted to the Schools.  Cobey Black & Kath-
leen Mellen, Princess Pauahi Bishop and
Her Legacy 155 (The Kamehameha
Schools Press 1965).  Charles Bishop
wrote to the trustees:  ‘‘Mrs. Bishop in-
tended that, in the advantages of her bene-
ficence, those of her race should have pref-
erence.’’  Id. Accordingly, he concluded
that the principal of the Schools was justi-
fied in refusing to admit a student who had
no native Hawaiian ancestry.  Id. Bishop
went on to convey that only if Native
Hawaiians failed to apply to the Schools,
or if conditions changed fundamentally,
should admissions be opened to other eth-
nicities: ‘‘It was wise to prepare for and to
admit natives only and I do not think the
time has come to depart from that rule.’’
Id.

Today, the Kamehameha Schools oper-
ate three K–12 campuses:  Kapalama on
the island of Oahu, Pukalani on the island
of Maui, and Keaau on the island of Ha-
waii.  There are about 70,000 school-aged
children in Hawaii who meet the Schools’
definition of Native Hawaiian, but the
Schools’ total enrollment is only about
4,856 students.  The Kamehameha Schools
subsidize much of the tuition cost for all
students, requiring payment of only $1,784
per year, whereas the cost of educating a
student amounts to about $20,000 annually.
Sixty-five percent of those enrolled receive
some form of financial aid to help them
pay even that heavily subsidized, modest
tuition.

Part of the Kamehameha Schools’ stated
admissions policy is to give preference to
students of Native Hawaiian ancestry, de-
fined to include any person descended
from the aboriginal people who exercised
sovereignty in the Hawaiian Islands prior
to 1778.  Practically, the policy operates to
admit students without any Hawaiian an-

cestry only after all qualified applicants
with such ancestry have been admitted.
Because there are many more qualified
students of Hawaiian ancestry than there
are available places at the Schools, it is
very rare that a student with no Hawaiian
ancestry is admitted to the campus pro-
grams.  But the admissions policy is not
an absolute bar to non-Native Hawaiians;
instead, it is intended to last only for so
long as Native Hawaiians suffer education-
al disadvantages.

We pause to note that the Schools’ poli-
cy contains no requirement for a minimum
blood quantum of Hawaiian ancestry.  The
only requirement is that a student have at
least one Native Hawaiian ancestor.  Most
students have mixed ancestry.  More than
60 different racial and ethnic groups have
been represented in the student body, and
for the 2000–2001 academic year, students
reported belonging to 39 different racial
and ethnic groups.  Accordingly, an ob-
server visiting the Schools would see visi-
ble diversity notwithstanding the students’
commonality of having at least one Native
Hawaiian ancestor.

The Kamehameha Schools follow a
‘‘Leadership Model’’ of education. This cur-
riculum is meant to foster the self-esteem
and self-identity of students as individuals
of Native Hawaiian descent by teaching
Native Hawaiian culture, heritage, lan-
guage, and tradition, in addition to general
college-preparatory courses.

Kamehameha Schools also operate a
number of other educational programs, in-
cluding pre-schools, enrichment programs,
and summer school programs.  In those
programs, the admission of non-Native
Hawaiians occurs more often.  For exam-
ple, for the 2001–2002 school year, 13 chil-
dren with no Native Hawaiian ancestry
were admitted to Kamehameha’s pre-
school program (two of the children de-
clined admission);  the following school
year 12 non-Native Hawaiian children
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were admitted to the pre-school;  and the
year after that—the 2003–2004 school
year—16 students without Native Hawai-
ian ancestry were admitted.  And, in the
summer of 2003, for instance, non-Native
Hawaiians were enrolled in several of the
enrichment programs run by the Kame-
hameha Schools:  6 of 133 students in the
Performing Arts Academy;  33 of 1,741
students in Explorations;  5 of 18 students
in Culinary Arts;  and 4 of 164 students in
Hoolauna Keauhou.

3. Current Conditions in the Edu-
cational Status of Native Hawai-
ians

Although the Kamehameha Schools are
partly responsible for the Native Hawaiian
community’s ability to maintain ‘‘its dis-
tinct character as an aboriginal, native
people,’’ Native Hawaiians, nonetheless,
continue to face ‘‘economic deprivation, low
educational attainment, poor health status,
substandard housing and social disloca-
tion.’’  From Mauka to Makai at 2. In
particular, Native Hawaiians have tradi-
tionally performed much below national
averages in the educational arena.

In 1981, Congress instructed the Of-
fice of Education to submit to Congress
a comprehensive report on Native Ha-
waiian education.  The report, entitled
the ‘‘Native Hawaiian Educational As-
sessment Project,’’ was released in 1983
and documented that Native Hawaiians
scored below parity with regard to na-
tional norms on standardized achieve-
ment tests, were disproportionately rep-
resented in many negative social and
physical statistics indicative of special
educational needs, and had educational
needs that were related to their unique
cultural situation, such as different
learning styles and low self-image.

20 U.S.C. § 7512(14).
That trend continues today.  In 2002,

Congress recognized that Native Hawai-

ians are severely disadvantaged in edu-
cation.  It found that:

(A) educational risk factors continue
to start even before birth from many
Native Hawaiian children[;]

TTT

(B) Native Hawaiian students contin-
ue to begin their school experience lag-
ging behind other students in terms of
readiness factors such as vocabulary test
scores;

(C) Native Hawaiian students contin-
ue to score below national norms on
standardized education achievement
tests at all grade levels;

(D) both public and private schools
continue to show a pattern of lower per-
centages of Native Hawaiian students in
the uppermost achievement levels and in
gifted and talented programs;

(E) Native Hawaiian students contin-
ue to be over-represented among stu-
dents qualifying for special education
programs provided to students with
learning disabilities, mild mental retar-
dation, emotional impairment, and other
such disabilities;

(F) Native Hawaiians continue to be
underrepresented in institutions of high-
er education and among adults who have
completed four or more years of college;

(G) Native Hawaiians continue to be
disproportionately represented in many
negative social and physical statistics in-
dicative of special educational needs[;]
TTT

TTT and

(H) Native Hawaiians now comprise
over 23 percent of the students served
by the State of Hawaii Department of
Education, and there are and will contin-
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ue to be geographically rural, isolated
areas with a high Native Hawaiian popu-
lation density.

20 U.S.C. § 7512(16)(A)-(H).

In addition, the most recent Native Ha-
waiian Educational Assessment, published
in September 2005, concluded that, ‘‘[o]n
the whole, TTT Native Hawaiian children in
the public school system perform poorly in
school compared with their non-Hawaiian
peers.’’  Ka Huakai, 2005 Native Hawai-
ian Educational Assessment 229, avail-
able at http://ulukau.org/ elib/cgi-bin/li-
brary?c=nhea & l=en (hereinafter ‘‘Ka
Huakai’’).  That most recent report found
that 75% of public schools with a predomi-
nantly Native Hawaiian student body did
not meet the state’s adequate yearly prog-
ress standards, but that number dropped
to less than 58% for schools without a
majority of Native Hawaiians, a difference
of more than 17%.  Id. at 251.  Also, Na-
tive Hawaiian students in elementary and
secondary public schools ranked the lowest
of all major ethnic groups throughout the
state in reading and math, falling between
9 and 15 percentiles behind the state aver-
age.  Id. at 261, 268.  In addition, only
69.4% of Native Hawaiian students gradu-
ated from high school in 2002, compared to
a state average of 76.6% overall.  Id. at
285.4

B. Procedural History

Plaintiff applied for admission to the
Kamehameha Schools.  He has no Hawai-
ian ancestry.  Although the school deemed
him a ‘‘competitive applicant’’ and put him
on the waiting list, he was repeatedly de-
nied admission.  The Kamehameha
Schools concede that Plaintiff likely would
have been admitted had he possessed Ha-
waiian ancestry.

[1] Plaintiff filed an action under 42
U.S.C. § 1981, challenging the Kameham-
eha Schools’ admissions policy.  He sought
both damages and injunctive relief.5  The
district court granted summary judgment
in favor of the Kamehameha Schools, hold-
ing that the policy satisfied a variation of
the standard used to evaluate affirmative
action plans challenged under Title VII of
the Civil Rights Act of 1964, 42 U.S.C.
§§ 2000e–2000h–6:

The Court finds the plan has a legiti-
mate justification and serves a legiti-
mate remedial purpose by addressing
the socioeconomic and educational disad-
vantages facing Native Hawaiians, pro-
ducing Native Hawaiian leadership for
community involvement, and revitalizing
Native Hawaiian culture, thereby reme-
dying current manifest imbalances re-
sulting from the influx of western civili-
zation.

4. Disparities abound outside of the education-
al context as well.  Today among the major
ethnic groups in Hawaii, Native Hawaiians
have the highest rates of unemployment, Ka
Huakai at 84, and poverty, id. at 86–87, and
the lowest mean family income, id. at 85–86.
They live in the poorest geographic areas and
are underrepresented in managerial and pro-
fessional occupations.  Id. at 8. Native Ha-
waiians suffer from greater health risks than
other ethnic groups on the islands, with the
lowest life expectancy and highest mortality
rates from cancer, heart disease, and diabe-
tes.  Id. at 93.  Although Native Hawaiians
account for approximately 20% of the state’s

population, they account for more than half of
all teenage pregnancies, id. at 203, and more
than 44% of child abuse and neglect cases in
the state, id. at 206.  Native Hawaiians are
more likely to be arrested for violent crimes
than any other ethnic group in the state.  Id.
at 76–77.

5. Plaintiff now seeks only damages because
he is no longer a high school student.  This
case is not moot, however, because if the
Kamehameha Schools’ admissions policy
were unlawful, Plaintiff has a possible claim
for money damages.
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Doe v. Kamehameha Sch./Bernice Pauahi
Bishop Estate, 295 F.Supp.2d 1141, 1172
(D.Haw.2003).  The district court also held
that application of § 1981 to the admis-
sions policy should be consistent with oth-
er congressional enactments involving Na-
tive Hawaiians.  Id. at 1174.  Plaintiff
timely appealed.

The majority of a three-judge panel re-
versed the district court.  Doe v. Kame-
hameha Sch./Bernice Pauahi Bishop Es-
tate, 416 F.3d 1025, 1048 (9th Cir.2005).
The panel concluded that the Title VII
framework applied, id. at 1038–39, but the
majority held that the Kamehameha
Schools’ preference policy violated § 1981
because it ‘‘operates as an absolute bar to
admission for non-Hawaiians,’’ id. at 1041.
We then took the case en banc.6  Doe v.
Kamehameha Schools/Bernice Pauahi
Bishop Estate, 441 F.3d 1029 (9th Cir.
2006).

STANDARD OF REVIEW

The parties, and we, agree that we re-
view de novo a grant of summary judg-
ment.  United States v. City of Tacoma,
332 F.3d 574, 578 (9th Cir.2003).  But the

parties dispute vigorously what standard
we should use to analyze the validity of the
Kamehameha Schools’ admissions policy.

Plaintiff argues that the Schools’ policy
should be evaluated under the ‘‘strict scru-
tiny’’ standard that applies to governmen-
tal action involving race-based preferences.
The Schools counter that we should em-
ploy the more deferential Title VII test for
evaluating affirmative action plans, with
variations appropriate to the educational
context.  For the reasons that we detail
below, we agree with the Schools.

DISCUSSION

A. History of § 1981, Runyon, and Mc-
Donald

Title 42 U.S.C. § 1981 provides, in perti-
nent part, that ‘‘[a]ll persons TTT shall
have the same right TTT to make and
enforce contracts TTT as is enjoyed by
white citizens.’’  The genesis of the cur-
rent statute was the Civil Rights Act of
1866, ch. 31, § 1, 14 Stat. 27 (hereinafter
‘‘1866 Act’’), which Congress enacted pur-
suant to the Thirteenth Amendment.7  Un-

6. The panel’s decision generated strong pub-
lic opposition.  Eleven amicus briefs were
filed by diverse political and social interests in
Hawaii supporting rehearing en banc.  These
amicus briefs were filed by:  (1) the State of
Hawaii;  (2) the entire Hawaiian congression-
al delegation;  (3) the Mayor of the City and
County of Honolulu, and the City and County
of Honolulu;  (4) the Hawaii Business
Roundtable, the Hawaii Korean Chamber of
Commerce, the Public Schools of Hawaii
Foundation, and the Hawaii Association of
Independent Schools;  (5) the National Associ-
ation of Independent Schools;  (6) the Parent–
Teacher Association of Kamehameha Schools,
and the Alumni Association of Kamehameha
Schools;  (7) the Native Hawaiian Legal Cor-
poration, the Native Hawaiian Bar Associa-
tion, and Na‘A‘ahuhiwa;  (8) various Hawai-
ian service organizations;  (9) ‘Ilio‘ulaokalani
Coalition, an organization of Hawaiian mas-
ter teachers and cultural experts;  (10) the

Japanese American Citizens League of Ha-
waii–Honolulu Chapter and other civic
groups;  and (11) the National Indian Edu-
cation Association and the Alaskan Federation
of Natives.  Additionally, the current gover-
nor of Hawaii and a prominent former gover-
nor both submitted declarations to the district
court on the importance of maintaining the
Kamehameha Schools’ admissions policy.
Doe, 295 F.Supp.2d at 1169, 1171;  see also
Recent Case, Civil Rights—Section 1981—
Ninth Circuit Holds that Private School’s Re-
medial Admissions Policy Violates § 1981—
Doe v. Kamehameha Schools, 416 F.3d 1025
(9th Cir.2005), 119 Harv. L.Rev. 661, 668
(2005) (concluding that a traditional Title VII
approach is not appropriate in the private
school context).

7. Section 1 of the Civil Rights Act of 1866
provided:
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der its authority to enact laws to abolish
the ‘‘badges and incidents of slavery,’’
United States v. Stanley (Civil Rights
Cases), 109 U.S. 3, 20, 3 S.Ct. 18, 27 L.Ed.
835 (1883), Congress intended for the 1866
Act to counter the explicit discrimination
faced by the recently freed slaves.  See
Gen. Bldg. Contractors Ass’n v. Pennsyl-
vania, 458 U.S. 375, 386–88, 102 S.Ct.
3141, 73 L.Ed.2d 835 (1982) (‘‘Congress
instead acted to protect the freedmen from
intentional discrimination by those whose
object was to make their former slaves
dependent serfs, victims of unjust laws,
and debarred from all progress and eleva-
tion by organized social prejudices.’’ (inter-
nal quotation marks omitted)).

After the passage of the Fourteenth
Amendment, Congress reenacted, with mi-
nor changes, the text of the 1866 Act in
section 16 of the Enforcement Act of 1870,
ch. 114, § 16, 16 Stat. 140 (hereinafter
‘‘1870 Act’’).8  See Runyon v. McCrary,
427 U.S. 160, 169 n. 8, 96 S.Ct. 2586, 49
L.Ed.2d 415 (1976) (describing the history

of § 1981 and noting that section 16 of the
1870 Act was ‘‘merely a re-enactment,’’
with some small changes, of the 1866 Act).
Accordingly, § 1981 has ‘‘roots’’ in both
the Thirteenth and the Fourteenth
Amendments.  Gen. Bldg. Contractors, 458
U.S. at 390 n. 17, 102 S.Ct. 3141.  But the
‘‘events and passions of the time in which
the law was forged’’ make clear that the
purpose of § 1981 was to destroy the so-
cietal influences that were intended to
keep former slaves from achieving parity
with former masters.  Id. at 386, 102 S.Ct.
3141 (internal quotation marks omitted).

Section 1981 largely lay dormant for
nearly a century when, in 1976, the Su-
preme Court reinvigorated the statute in
Runyon.  In Runyon, the Supreme Court
faced the question whether § 1981 pre-
vents ‘‘private, commercially operated,
nonsectarian schools from denying admis-
sion to prospective students because they
are Negroes,’’ 427 U.S. at 168, 96 S.Ct.
2586, and held that it does, id. at 172–73,
96 S.Ct. 2586.9 The parents of African–

That all persons born in the United States
and not subject to any foreign power, ex-
cluding Indians not taxed, are hereby de-
clared to be citizens of the United States;
and such citizens, of every race and color,
without regard to any previous condition of
slavery or involuntary servitude, except as a
punishment for crime whereof the party
shall have been duly convicted, shall have
the same right, in every State and Territory
in the United States, to make and enforce
contracts, to sue, be parties, and give evi-
dence, to inherit, purchase, lease, sell, hold,
and convey real and personal property, and
to full and equal benefit of all laws and
proceedings for the security of person and
property, as is enjoyed by white citizens,
and shall be subject to like punishment,
pains, and penalties, and to none other, any
law, statute, ordinance, regulation, or cus-
tom, to the contrary notwithstanding.

14 Stat. at 27.

8. In pertinent part, section 16 of the Enforce-
ment Act of 1870 provides:

And it be further enacted, That all persons
within the jurisdiction of the United States
shall have the same right in every State and
Territory in the United States to make and
enforce contracts, to sue, be parties, give
evidence, and to the full and equal benefit
of all laws and proceedings for the security
of person and property as is enjoyed by
white citizens, and shall be subject to like
punishment, pains, penalties, taxes, licens-
es, and exactions of every kind, and none
other, any law, statute, ordinance, regula-
tion, or custom to the contrary notwith-
standing.

16 Stat. at 144.

9. The Kamehameha Schools are non-profit,
rather than commercial.  But, because the
schools charge tuition (albeit at a rate that
represents only a fraction of the cost to edu-
cate students), the bargained-for exchange of
payments for instruction exists here, as it did
in Runyon.  We need not and do not decide
whether § 1981 would apply if the Schools
charged no tuition at all, but simply donated
education to Native Hawaiian students.
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American children had sought to enter into
contractual relationships with the schools.
‘‘Under those contractual relationships, the
schools would have received payments for
services rendered, and the prospective stu-
dents would have received instruction in
return for those payments.’’  Id. at 172, 96
S.Ct. 2586. The schools’ refusal to admit
them therefore ‘‘amount[ed] to a classic
violation of § 1981.’’  Id. The Court noted
that Congress had the right to reach pri-
vate acts of discrimination in the private
school setting because of its power under
the Thirteenth Amendment to enact legis-
lation to combat racial discrimination.  Id.
at 170–71.  Runyon, then, involved a
straightforward case of discrimination, not
a remedial policy.

On the same day as it issued Runyon,
the Court decided that § 1981, notwith-
standing its text, prohibits discrimination
against white people, as well as against
non-whites.  McDonald v. Santa Fe Trail
Transp. Co., 427 U.S. 273, 296, 96 S.Ct.
2574, 49 L.Ed.2d 493 (1976).

In neither case did the Court have occa-
sion to consider whether and under what
terms (i.e., under what standard of scruti-
ny) a private remedial racial preference
would be permissible in the educational
context under § 1981, nor has it since.
But in considering the reach of § 1981, the
Supreme Court has looked, in different
ways, to both the Fourteenth Amendment
and Title VII for guidance.

B. Application of Title VII Standards
to § 1981 Claims

In General Building Contractors, the
Court limited § 1981 to cover only acts
involving intentional discrimination, ex-
cluding from the statute’s reach actions
that merely have a disparate effect.  458

U.S. at 391, 102 S.Ct. 3141.  In so doing,
the Court relied on the fact that § 1981
traces its history, in part, to the Four-
teenth Amendment and, accordingly, to
the Equal Protection Clause.  Id. at 390–
91, 102 S.Ct. 3141.  Even though the Su-
preme Court imported the purposeful dis-
crimination element of its equal protection
jurisprudence to § 1981, later Supreme
Court precedent regarding § 1981 and Ti-
tle VII suggests that the ‘‘strict scrutiny’’
standard of equal protection does not ap-
ply to a wholly private school’s race-based
remedial admissions plan.

In Patterson v. McLean Credit Union,
491 U.S. 164, 186, 109 S.Ct. 2363, 105
L.Ed.2d 132 (1989), superseded by statute
on other grounds as stated in Estate of
Reynolds v. Martin, 985 F.2d 470, 475 n. 2
(9th Cir.1993), the Supreme Court signaled
its intention to apply the Title VII analysis
to § 1981 claims brought against a private
employer.  In Patterson, the plaintiff
brought a § 1981 suit against her former
employer, alleging that the employer had
harassed her, failed to promote her, and
fired her on account of her race.  491 U.S.
at 169, 109 S.Ct. 2363.  The Court ana-
lyzed the ways in which § 1981 and Title
VII overlap, as well as the statutes’ differ-
ences, and concluded that the Title VII
burden-shifting system of proof estab-
lished in Texas Department of Community
Affairs v. Burdine, 450 U.S. 248, 252–53,
101 S.Ct. 1089, 67 L.Ed.2d 207 (1981), and
McDonnell Douglas Corp. v. Green, 411
U.S. 792, 802, 93 S.Ct. 1817, 36 L.Ed.2d
668 (1973), applied to the case at hand.
Patterson, 491 U.S. at 186, 109 S.Ct. 2363.
That is, the plaintiff first must establish a
prima facie case of discrimination by com-
ing forward with evidence that an employ-
er considered race in its employment deci-

In addition, for the purposes of our deci-
sion, we accept that ‘‘Native Hawaiian’’—like
‘‘Negro’’—is a racial classification.  See Rice

v. Cayetano, 528 U.S. 495, 514, 120 S.Ct.
1044, 145 L.Ed.2d 1007 (2000) (so holding in
the context of a voting rights case).
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sions.  Id.;  Johnson v. Transp. Agency,
480 U.S. 616, 626, 107 S.Ct. 1442, 94
L.Ed.2d 615 (1987).  After a prima facie
case is established, the burden shifts to the
employer to provide a legitimate, non-dis-
criminatory reason for the decision.  Pat-
terson, 491 U.S. at 187, 109 S.Ct. 2363.
‘‘The existence of an affirmative action
plan provides such a rationale.’’  Johnson,
480 U.S. at 626, 107 S.Ct. 1442.  If a
relevant affirmative action plan exists,
then the burden shifts back to the plaintiff
to show that the justification provided was
pretextual and that the plan is invalid.  Id.

Several courts expressly have applied
Title VII’s substantive standards when ex-
amining § 1981 challenges to private affir-
mative action plans.  The leading case, on
which all the others rely, is Setser v. No-
vack Investment Co., 657 F.2d 962 (8th
Cir.1981) (en banc).  In Setser, the plain-
tiff, a white man, sued Novack under
§ 1981 claiming that he had been refused
employment on account of his race because
of an affirmative action plan.  Setser v.
Novack Inv. Co., 638 F.2d 1137, 1139 & n.
3 (8th Cir.1981), opinion vacated in part
on reh’g by Setser, 657 F.2d at 962.  The
Setser court addressed two issues that are
relevant here:  ‘‘(1) whether section 1981
prohibits all race-conscious affirmative ac-
tion;  [and] (2) whether the standards for
reviewing affirmative action under [T]itle
VII govern the review of such plans under
section 1981.’’  657 F.2d at 965.

The Eighth Circuit first concluded that
§ 1981 does not bar affirmative action pro-
grams, even in light of McDonald, 427
U.S. at 296, 96 S.Ct. 2574, which held that
§ 1981 affords protection to white people.
In so holding, the Setser court looked to
the Supreme Court’s decision in United
Steelworkers of Am. v. Weber, 443 U.S.
193, 99 S.Ct. 2721, 61 L.Ed.2d 480 (1979),
which held that Title VII does not bar all

preferential treatment on the basis of race,
and applied the same rationale to § 1981:

It would indeed be TTT ironic if the Civil
Rights Act of 1866 was used now to
prohibit the only effective remedy for
past discriminatory employment prac-
tices against blacks and other minorities,
when the Act was virtually useless to
prevent the occurrence of such discrimi-
nation for more than a centuryTTTT We
conclude that the Supreme Court, by
approving race-conscious affirmative
action by employers in Weber, implicitly
approved the use of race-conscious plans
to remedy past discrimination under sec-
tion 1981.  To open the door for such
plans under [T]itle VII and close it un-
der section 1981 would make little sense.
The prohibition under section 1981 of
affirmative action plans permissible un-
der [T]itle VII would bar a remedy Con-
gress left within the discretion of private
employers when it passed [T]itle VII.

Setser, 657 F.2d at 966–67 (emphasis add-
ed).

Having determined that affirmative ac-
tion plans were permissible, the Setser
court expressly ‘‘equat[ed] the affirmative
action standards of [T]itle VII with those
of section 1981.’’  Id. at 967.  The court
did so in view of the general principle that,
‘‘[i]n fashioning a substantive body of law
under section 1981 the courts should, in an
effort to avoid undesirable substantive law
conflicts, look to the principles of law cre-
ated under [T]itle VII for direction.’’  Id.
(internal quotation marks omitted).  This
principle of consistency was especially im-
portant to the Setser court because it
found untenable the prospect that an em-
ployer could be ordered, under Title VII,
to implement an affirmative action plan,
but simultaneously barred from imple-
menting that same plan under § 1981, if
the two statutes were interpreted differ-
ently.  Id. at 967–68.
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The Third Circuit in a recent decision,
as well as other courts, have followed Set-
ser in using Title VII standards to evaluate
private affirmative action plans challenged
under § 1981.  See, e.g., Schurr v. Resorts
Int’l Hotel, Inc., 196 F.3d 486, 498–99 (3d
Cir.1999);  Edmonson v. U.S. Steel Corp.,
659 F.2d 582, 584 (5th Cir.1981) (per cu-
riam);  Frost v. Chrysler Motor Corp., 826
F.Supp. 1290, 1294 (W.D.Okla.1993);  Stock
v. Universal Foods Corp., 817 F.Supp.
1300, 1306 (D.Md.1993);  see also Johnson
v. Transp. Agency, 770 F.2d 752, 755 n. 2
(9th Cir.1985) (noting, with approval, the
Setser analysis), aff’d, 480 U.S. 616, 107
S.Ct. 1442, 94 L.Ed.2d 615 (1987).

The Supreme Court’s recent University
of Michigan cases—Grutter v. Bollinger,
539 U.S. 306, 123 S.Ct. 2325, 156 L.Ed.2d
304 (2003), and Gratz v. Bollinger, 539
U.S. 244, 123 S.Ct. 2411, 156 L.Ed.2d 257
(2003)—do not counsel a different result.
In those cases, the Supreme Court strictly
scrutinized the admissions policies of a
public university, the University of Michi-
gan Law School and its undergraduate
counterpart.  See Grutter, 539 U.S. at 326,
123 S.Ct. 2325 (law school);  Gratz, 539
U.S. at 270, 123 S.Ct. 2411 (undergraduate
institution).  Plaintiff places great stock in
the fact that in both cases, the Supreme
Court mentioned § 1981 in conjunction
with the plaintiff’s Equal Protection
Clause claim.  See Grutter, 539 U.S. at
343, 123 S.Ct. 2325 (noting that, because
the law school’s admissions policy satisfied
strict scrutiny review under the Equal
Protection Clause, it also satisfied § 1981);
Gratz, 539 U.S. at 275–76 & n. 23, 123
S.Ct. 2411 (noting that, because the uni-
versity’s undergraduate admissions pro-
gram failed strict scrutiny under the Equal
Protection Clause, it also violated § 1981).

To support both of its holdings, the
Court cited General Building Contractors
for the proposition that discrimination that

violates the Equal Protection Clause also
violates § 1981.  See Grutter, 539 U.S. at
343, 123 S.Ct. 2325 (noting that ‘‘the prohi-
bition against discrimination in § 1981 is
co-extensive with the Equal Protection
Clause’’);  Gratz, 539 U.S. at 276 n. 23, 123
S.Ct. 2411 (‘‘[P]urposeful discrimination
that violates the Equal Protection Clause
of the Fourteenth Amendment will also
violate § 1981.’’).  As explained earlier, in
General Building Contractors, the Court
held that § 1981, like the Equal Protection
Clause, prohibits only purposeful discrimi-
nation and therefore does not permit
claims of disparate impact.  458 U.S. at
389, 102 S.Ct. 3141.  Read in context, we
believe that the Supreme Court’s citation
to General Building Contractors in the
University of Michigan cases was meant to
signal only the fact that both § 1981 and
the Fourteenth Amendment require inten-
tional discrimination.  Whether strict scru-
tiny applies to § 1981 claims was not at
issue.  In Grutter and Gratz, cases involv-
ing state action, the schools perforce did
not argue that their programs satisfied
§ 1981.  The Court in Grutter and Gratz
simply did not consider the question.

In view of the precedents that we have
just discussed, we conclude that Title VII
principles apply here.  Defendant is a
purely private entity that receives no fed-
eral funds.  The Supreme Court has never
applied strict scrutiny to the actions of a
purely private entity.  The question re-
mains how best to adapt the Title VII
employment framework to an educational
context and to the unique historical cir-
cumstances of this case.

C. Applying a Modified Title VII
Standard in the Educational Con-
text Under § 1981

Only step three of the traditional
three-stage Title VII analysis, Patterson,
491 U.S. at 187, 109 S.Ct. 2363;  Johnson,
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480 U.S. at 626, 107 S.Ct. 1442, is at
issue here.  At step one, Plaintiff estab-
lished a prima facie case by showing (as
the Schools concede) that the Kameham-
eha Schools consider applicants’ Hawaiian
ancestry, or lack thereof, in making ad-
missions decisions.  At step two, the
Kamehameha Schools have specified their
remedial admissions policy as the non-dis-
criminatory rationale for their decisions.
See Johnson, 480 U.S. at 626, 107 S.Ct.
1442 (holding that an affirmative action
plan provides a legitimate reason for a
hiring decision that considers race or eth-
nicity).  The validity of this policy is the
focus of the parties’ attentions in this
case.  That is, at step three, Plaintiff as-
serts that the Schools’ ‘‘justification is
pretextual and the [admissions] plan is
invalid.’’  Id. The burden of proof at this
step lies with Plaintiff.  Id. at 627, 107
S.Ct. 1442.

The Supreme Court has outlined the
appropriate step-three Title VII inquiry in
the context of private employment.  In
Weber, the Court held for the first time
that Title VII does not prevent private
employers from implementing voluntary,
remedial affirmative action plans.  443
U.S. at 208, 99 S.Ct. 2721.  Weber involved
an employer that had established a train-
ing program and reserved 50% of the pro-
gram’s openings for black employees until
the percentage of black workers in its
plant reached the percentage of black
workers in the local labor force.  Id. at
197, 99 S.Ct. 2721.  In concluding that the
plan was permissible under Title VII, the
Court noted that the plan did not ‘‘unnec-
essarily trammel the interests of the white
employees’’ or ‘‘create an absolute bar to
the[ir] advancement.’’  Id. at 208, 99 S.Ct.
2721.  The Court based its decision in part
on the fact that the plan was a ‘‘temporary
measure’’:  ‘‘Preferential selection TTT will
end as soon as the percentage of black
skilled craftworkers in the Gramercy plant

approximates the percentage of blacks in
the local labor force.’’ Id. at 208–09, 99
S.Ct. 2721.  The Court declined to ‘‘define
in detail the line of demarcation between
permissible and impermissible affirmative
action plans.’’  Id. at 208, 99 S.Ct. 2721;
see also Johnson, 770 F.2d at 757 (noting
that the Supreme Court had not ‘‘estab-
lish[ed] a rigid formula for testing the
validity of an affirmative action plan’’),
aff’d, 480 U.S. at 641, 107 S.Ct. 1442.

Eight years later, in Johnson, the Court
concluded that a county-agency employer
did not violate Title VII by taking into
consideration the sex of a female employee
in deciding to promote her instead of a
male employee.  The promotional policy,
which took into consideration the sex and
race of an applicant, was valid because it
attempted to eliminate a ‘‘manifest imba-
lance’’ in a ‘‘traditionally segregated job
categor[y].’’  Johnson, 480 U.S. at 631, 107
S.Ct. 1442 (internal quotation marks omit-
ted).  Like Weber, Johnson also consid-
ered whether the plan unnecessarily tram-
meled the rights of the non-preferred
class, in this case men, or created an abso-
lute bar to their advancement.  Id. at 637–
38, 107 S.Ct. 1442.  Finally, the Court
considered whether the plan was ‘‘tempo-
rary,’’ designed to ‘‘attain a balanced work
force, not to maintain one.’’  Id. at 639–40,
107 S.Ct. 1442.

We recently distilled the Court’s analy-
sis this way:  private employers’ affirma-
tive action plans (1) must respond to a
manifest imbalance in the work force;  (2)
must not ‘‘unnecessarily trammel[ ]’’ the
rights of members of the non-preferred
class or ‘‘create an absolute bar to their
advancement’’;  and (3) must do no more
than is necessary to attain a balance.  Ru-
debusch v. Hughes, 313 F.3d 506, 520–21
(9th Cir.2002).  In Rudebusch, we found
that the pay equity plan at issue was ‘‘not
wholly analogous’’ to the hiring and pro-
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motional plans at issue in Weber and John-
son because of ‘‘some significant conceptu-
al differences’’ between the types of plans.
Id. at 520.  We nevertheless applied the
three Johnson factors, taking account of
‘‘the context of our case.’’  Id. at 521.
Similarly, we hold today that the Johnson
factors, modified to fit ‘‘the context of our
case,’’ provide the appropriate framework
for determining whether a wholly private
K–12 educational institution’s remedial ad-
missions policy is valid.

We note that, when assessing the validi-
ty of affirmative action plans, the Supreme
Court has consistently recognized the im-
portance of deferring to the judgment and
expertise of the relevant decisionmakers.
See Grutter, 539 U.S. at 328, 123 S.Ct.
2325 (deferring to education officials in
admissions decisions);  Weber, 443 U.S. at
206, 99 S.Ct. 2721 (giving deference to
employers in hiring decisions).  In the em-
ployment context, the Supreme Court held
that, in enacting Title VII, Congress
wished to preserve, to the maximum ex-
tent possible, the freedom and discretion
traditionally afforded to private busi-
nesses.  Weber, 443 U.S. at 206–07, 99
S.Ct. 2721.  In the educational context, the
Court has underscored that ‘‘complex edu-
cational judgments’’ should be left largely
to schools.  Grutter, 539 U.S. at 328, 123
S.Ct. 2325;  see also Regents of Univ. of
Mich. v. Ewing, 474 U.S. 214, 226 n. 12,
106 S.Ct. 507, 88 L.Ed.2d 523 (1985) (not-
ing that ‘‘[a]cademic freedom thrives TTT

on autonomous decisionmaking by the
academy itself’’ (citations omitted)).  The
importance of ‘‘educational autonomy’’—at
least in the post-secondary environment—
is rooted in the First Amendment.  See
Grutter, 539 U.S. at 329, 123 S.Ct. 2325
(‘‘[G]iven TTT the expansive freedoms of
speech and thought associated with the
university environment, universities occu-
py a special niche in our constitutional
tradition.’’);  Regents of Univ. of Cal. v.

Bakke, 438 U.S. 265, 312, 98 S.Ct. 2733, 57
L.Ed.2d 750 (1978) (opinion of Powell, J.)
(‘‘Academic freedom TTT long has been
viewed as a special concern of the First
Amendment.’’).  Consequently, we must
accord deference to private educational de-
cisionmakers just as we do to private busi-
ness decisionmakers and public education-
al decisionmakers.

More importantly, schools perform a sig-
nificantly broader function than do em-
ployers.  The Supreme Court has long rec-
ognized that schools do more than simply
teach our Nation’s children the three
‘‘R’s.’’ Schools play a special role in the
development of young citizens.  See Grut-
ter, 539 U.S. at 331, 123 S.Ct. 2325 (‘‘We
have repeatedly acknowledged the over-
riding importance of preparing students
for work and citizenship, describing edu-
cation as pivotal to sustaining our political
and cultural heritage with a fundamental
role in maintaining the fabric of society.’’
(internal quotation marks omitted));
Brown v. Bd. of Educ., 347 U.S. 483, 493,
74 S.Ct. 686, 98 L.Ed. 873 (1954) (‘‘[E]du-
cation TTT is the very foundation of good
citizenship.’’).  Educational opportunity is
crucial to the development of tomorrow’s
leaders.  See Grutter, 539 U.S. at 332, 123
S.Ct. 2325 (‘‘In order to cultivate a set of
leaders with legitimacy in the eyes of the
citizenry, it is necessary that the path to
leadership be visibly open to talented and
qualified individuals of every race and eth-
nicity.’’).

Primary and secondary school education
is the gateway to higher education and is
of paramount importance for the training
of our nation’s workforce.  See Plyler v.
Doe, 457 U.S. 202, 221, 102 S.Ct. 2382, 72
L.Ed.2d 786 (1982) (‘‘[E]ducation provides
the basic tools by which individuals might
lead economically productive lives to the
benefit of us all.’’);  City of Cincinnati v.
Discovery Network, Inc., 507 U.S. 410,
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437, 113 S.Ct. 1505, 123 L.Ed.2d 99 (1993)
(Blackmun, J., concurring) (‘‘Our cases
have consistently recognized the impor-
tance of education to the professional and
personal development of the individual.’’).
Perhaps more relevant here, increased pri-
mary and secondary school educational
achievement by minority groups can obvi-
ate the downstream need for affirmative
action programs by employers and institu-
tions of higher learning.  See Johnson, 480
U.S. at 635, 107 S.Ct. 1442 (noting that
very limited numbers of women and minor-
ities possess the ‘‘specialized training and
experience’’ required for many categories
of jobs);  Grutter, 539 U.S. at 346, 123
S.Ct. 2325 (Ginsburg, J., concurring) (not-
ing that the need for affirmative action
programs in higher education will decrease
‘‘[a]s lower school education in minority
communities improves’’).

In sum, schools educate students for
their future endeavors in society as a
whole.  While private employers strive pri-
marily to make money, and public employ-
ers (such as police and fire departments)
perform a specific public function, schools
pursue a much broader mission:  the devel-
opment of all children to become citizens,
leaders, and workers.

The Title VII cases, in the employment
context, recognize the laudable goal of
achieving diversity and proportional repre-
sentation in the workplace;  this goal nec-
essarily focuses internally and is limited to
the ‘‘employer’s work force.’’  Johnson,
480 U.S. at 632, 107 S.Ct. 1442.  By con-
trast, ensuring that significantly underac-
hieving minority groups are included fully
as tomorrow’s citizens, leaders, and work-
ers necessarily focuses externally.  Con-
sidering this important difference, we con-
clude that we should use a standard for
evaluating remedial racial preferences by
wholly private primary and secondary
schools that is akin to that used in Title

VII employment cases, but that takes into
account the inherently broad and societal
focus of the educational endeavor.

[2] Adjusting the first Johnson factor
to account for this external focus, we hold
that, to justify a remedial racial prefer-
ence, a private school must demonstrate
that specific, significant imbalances in edu-
cational achievement presently affect the
target population.  The external focus of
the educational mission renders unneces-
sary the requirement of proof of a ‘‘mani-
fest imbalance’’ within a particular school;
the relevant population is the community
as a whole.  At the same time, the strict
focus on present, demonstrable disparities
in educational achievement limits the types
of permissible programs and distinguishes
a more amorphous program that relies
solely on general past societal discrimina-
tion.  See City of Richmond v. J.A. Croson
Co., 488 U.S. 469, 505–06, 109 S.Ct. 706,
102 L.Ed.2d 854 (1989).

Relatedly, the second Johnson factor
must be modified to account for the rele-
vant scope of inquiry.  Just as imbalance
should be viewed in the relevant communi-
ty, rather than in a single school, so should
the respective rights of members of the
non-preferred group.  Therefore, within
the community as a whole, an admissions
policy must not ‘‘unnecessarily trammel’’
the rights of students in the non-preferred
class or ‘‘create an absolute bar’’ to their
advancement.  The third Johnson factor is
similarly modified:  an admissions policy
must do no more than is necessary to
remedy the imbalance in the community as
a whole, that we identified at the first step.
These three factors best harmonize the
relevant statutes and Supreme Court
cases.

Judge Bybee’s reliance on Runyon in
attacking our conclusion is particularly
misplaced.  As his dissent quotes several
times, diss. at 857, 858, 860, the Supreme
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Court in Runyon held that private pri-
mary schools in Virginia that categorically
denied admission to African–American ap-
plicants represented a ‘‘classic violation of
§ 1981.’’  Runyon, 427 U.S. at 172, 96
S.Ct. 2586.  Nothing in the modified John-
son framework that we adopt today, or
indeed anywhere in this opinion, is to the
contrary.  Quite simply, Runyon is inap-
posite:  The program at issue in Runyon
would certainly fail the first step of our
analysis because specific, significant imba-
lances did not exist favoring African–
Americans.  To the contrary, specific, sig-
nificant imbalances did exist disfavoring
African–Americans.  The Civil Rights Act
was passed specifically with the plight of
African–Americans in mind.  It is there-
fore unsurprising that the Court labeled a
whites-only admissions policy a ‘‘classic vi-
olation of § 1981.’’

[3] By contrast, the very nature of af-
firmative action plans is that historically
disfavored and underachieving minorities
may be given preferential treatment in
certain narrowly defined, limited pro-
grams. It is the contours of such a pro-
gram—a private school’s voluntary remedi-
al admissions program—that we explore
today.  We turn now to applying the three
modified Johnson factors to the Kame-
hameha Schools’ admissions policy.

1. Respond to a Manifest Imbalance

To meet the first modified Johnson fac-
tor, a private school must demonstrate
that, in the relevant community, specific,
significant imbalances in educational
achievement presently affect the group fa-
vored by its admissions policy.  The rele-
vant community in this case is the state of
Hawaii, because the Schools serve stu-
dents from all of Hawaii’s islands.  We
therefore consider whether a manifest im-
balance in current educational achievement

exists between Native Hawaiians and oth-
er ethnic groups in Hawaii.

Native Hawaiian students are systemi-
cally disadvantaged in the classroom.  As
we described earlier, there is a substantial
disparity in performance between Native
Hawaiian students and other ethnic
groups.  Briefly, Native Hawaiian students
score lower on standardized tests than all
other ethnic groups in the state, Ka Hua-
kai at 229, 261, are more likely to be in
special education classes, id. at 278, are
more likely to be absent from school, id. at
229, and are more likely to attend poor-
quality schools, id. at 252.  Native Hawai-
ians are the least likely of the state’s ma-
jor ethnic groups to graduate from high
school, id. at 229, 285, and they are less
likely than their non-Hawaiian counter-
parts to attend college, id. at 118–19.
Congress has expressly recognized the ed-
ucational disadvantages suffered by Native
Hawaiians and their marginalized status.
20 U.S.C. § 7512.

In view of those facts and congressional
findings, it is clear that a manifest imba-
lance exists in the K–12 educational arena
in the state of Hawaii, with Native Hawai-
ians falling at the bottom of the spectrum
in almost all areas of educational progress
and success.

Furthermore, it is precisely this mani-
fest imbalance that the Kamehameha
Schools’ admissions policy seeks to ad-
dress.  The goal is to bring Native Hawai-
ian students into educational parity with
other ethnic groups in Hawaii.  The stated
purpose of Kamehameha Schools is to cre-
ate educational opportunities to improve
the capability and well-being of Native Ha-
waiians and to cultivate, nurture, and per-
petuate Hawaiian culture, values, history,
and language.

To that end, the Schools advance a cur-
riculum specially tailored to students of
Native Hawaiian descent.  The Schools
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have pinpointed areas in which Native Ha-
waiians, in particular, are severely disad-
vantaged and have developed a curriculum
to attend to those needs.  The Schools
have instituted a ‘‘Leadership Model’’ of
education, meant to ‘‘restore self-identity,
integrate Native Hawaiian culture, heri-
tage, language, and traditions into the edu-
cational process, and provide a first-rate
educational experience for Native Hawai-
ians.’’  The Schools’ efforts are aimed at
increasing scores on standardized tests,
increasing the number of Native Hawai-
ians attending colleges and graduate
schools, improving Native Hawaiian repre-
sentation in professional, academic, and
managerial positions, and developing com-
munity leaders who are committed to im-
proving the lives of all Native Hawaiians.

In addition, the Kamehameha Schools
recognized, early on, a critical need to help
perpetuate Native Hawaiian culture.  As a
result, in the 1940s, the Schools instituted
a formal Hawaiian Cultural Program that
continues today.  Courses on Hawaiian
history and culture are required before a
student may graduate.

The Kamehameha Schools have shown
that specific, significant imbalances in edu-
cational achievement currently affect Na-
tive Hawaiians in Hawaii and that the
Schools aim to remedy that imbalance.
Accordingly, they have satisfied the ‘‘mani-
fest imbalance’’ criterion.

2. Do Not Unnecessarily Trammel the
Rights of Members of the Non–Pre-
ferred Class or Create an Absolute
Bar to Their Advancement

Under the second prong of the modified
Title VII analysis, we ask whether, within
the relevant community of Hawaii, the

Kamehameha Schools’ admissions policy
unnecessarily trammels the rights of mem-
bers of the non-preferred class, that is,
students with no Hawaiian ancestry, or
creates an absolute bar to their advance-
ment.

The Kamehameha Schools allow all stu-
dents to apply for admission.  But once
the applications are received, the Schools
consider the ethnic background of the stu-
dents and admit qualified children with
Native Hawaiian ancestry before admitting
children with no such ancestry.  Because
the pool of qualified potential students
with Native Hawaiian blood greatly out-
numbers the available slots at the Schools,
non-Native Hawaiians generally are not
admitted.10  For the reasons that follow,
however, the Schools’ admissions policy
does not unnecessarily trammel the rights
of non-Native Hawaiians or create an ab-
solute bar to their advancement.

We begin by noting that nothing in the
record suggests that educational opportu-
nities in Hawaii are deficient for students,
like Plaintiff, who lack any Native Hawai-
ian ancestry.  To the contrary, the same
statistical data that portray the difficulties
of Native Hawaiian children generally por-
tray much greater educational achieve-
ment, in both public and private primary
and secondary schools, for children of all
other racial and ethnic groups in Hawaii.
Those students denied admission by
Kamehameha Schools have ample and ade-
quate alternative educational options.  The
well-documented ability of non-Native Ha-
waiians to attain educational achievement
in Hawaii notwithstanding the Kameham-
eha Schools’ longstanding admissions poli-
cy demonstrates that the policy neither
unnecessarily trammels the rights of non-

10. One student without Native Hawaiian an-
cestry has been admitted to the Schools in
recent years because, for one class, the avail-
able seats out-numbered the applicants with

Native Hawaiian ancestry.  See Timothy Hur-
ley & Walker Wright, Kamehameha Schools
admits non-Hawaiian, Honolulu Advertiser,
July 12, 2002.
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Native Hawaiians nor absolutely bars their
advancement in the relevant community.

Our inquiry does not stop there, how-
ever.  The history of Native Hawaiians
and of the Kamehameha Schools has cer-
tain unique features that Congress has
acknowledged.  In 1993, Congress admit-
ted that the United States was responsi-
ble, in part, for the overthrow of the
Hawaiian monarchy.  1993 Apology Res-
olution, 107 Stat. 1510.  Later, when it
enacted education-related legislation in
1994, and then reenacted that legislation
in 2002, Congress made findings regard-
ing the disadvantages faced by Native
Hawaiian students in the public school
system in Hawaii.  20 U.S.C. §§ 7901–
7941, 7512(16).  As part of the 2002 re-
enactment, a congressional committee
even urged the Bishop Trust, which op-
erates the Kamehameha Schools, to ‘‘re-
double its efforts to educate Native Ha-
waiian children.’’  H.R.Rep. No. 107–
63(I), at 333 (2001) (emphasis added).

Congressional recognition of the chal-
lenges faced by Native Hawaiians in the
educational arena supports our conclusion
that the Schools’ policy does not unneces-
sarily trammel the rights of non-Native
Hawaiians.  To the contrary, as Congress
has recognized, in the unique context of
Native Hawaiian history, affirmative meas-
ures are needed to address present, severe
inequalities in educational achievement.

Finally, we examine the expectations of
those who lack Native Hawaiian ancestry.
The Supreme Court observed in Johnson
that ‘‘the denial of the promotion[at issue]
unsettled no legitimate, firmly rooted ex-
pectation on the part of petitioner.’’  480
U.S. at 638, 107 S.Ct. 1442.  Similarly,
here, we must ask whether Plaintiff had a
legitimate, firmly rooted expectation of ad-
mission to the Schools.  The answer is
‘‘no.’’

No applicant to the Kamehameha
Schools is guaranteed admission.  Just as
the applicant in Johnson ‘‘had no absolute
entitlement’’ to the promotion from his
employer, Plaintiff here likewise ‘‘had no
absolute entitlement’’ to admission to the
Schools.  Id.

Furthermore, the Kamehameha Schools
were established when Hawaii was a sov-
ereign nation, and they were built on the
Hawaiian monarchy’s land.  When the
Schools began, a non-Native Hawaiian had
no expectation of admission to the Schools,
except when Native Hawaiians failed to fill
all the available slots, or until Native Ha-
waiians achieved educational parity with
others.  See supra p. 832.  In the inter-
vening 118 years, the Schools’ admissions
policy, and therefore the expectations of
the non-Native Hawaiians, has remained
constant.  Thus, denial of Plaintiff’s appli-
cation for admission ‘‘unsettled no legiti-
mate, firmly rooted expectation.’’  John-
son, 480 U.S. at 638, 107 S.Ct. 1442.

For the foregoing reasons, the Kame-
hameha Schools’ admissions policy does
not unnecessarily trammel the rights of
non-Native Hawaiians or create an abso-
lute bar to their advancement.

3. Do No More than Is Necessary

[4] Finally, the Schools’ admissions
policy must do no more than is necessary
to correct the manifest imbalance suffered
by students of Native Hawaiian ancestry.
This factor requires that an affirmative
action plan be ‘‘temporary.’’  Johnson, 480
U.S. at 640, 107 S.Ct. 1442;  Weber, 443
U.S. at 208, 99 S.Ct. 2721.

The Kamehameha Schools’ decision to
give preference to students with Native
Hawaiian ancestry is limited in duration in
two distinct ways.  First, if qualified stu-
dents with Native Hawaiian ancestry do
not apply to the Schools in sufficient num-
bers to fill the spots available, as happened
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in one recent year, see supra note 10, the
Schools’ policy is to open admissions to any
qualified candidate. Second, preference will
be given to students with Native Hawaiian
ancestry only for so long as is necessary to
remedy the current educational effects of
past, private and government-sponsored
discrimination and of social and economic
deprivation.  These dual aspects of the
Kamehameha Schools’ policy constitute an
‘‘[e]xpress assurance that a program is
only temporary.’’  Johnson, 480 U.S. at
639–40, 107 S.Ct. 1442.  An explicit or
immediately foreseeable end date has nev-
er been required for an affirmative action
plan to be valid.  See, e.g., id. at 639, 107
S.Ct. 1442 (finding the lack of an ‘‘explicit
end date’’ ‘‘unsurprising’’ and upholding an
employer’s affirmative action plan even
though ‘‘only gradual’’ improvements were
anticipated);  see also Grutter, 539 U.S. at
343, 123 S.Ct. 2325 (adopting Justice Pow-
ell’s reasoning in the 25–year–old Bakke
decision, which upheld affirmative action
programs in higher education, and expect-
ing that in 25 more years, these programs
‘‘will no longer be necessary’’—a span of
50 years).

Because the admissions policy is not
fixed, but changes as the capacity of the
Schools’ programs increases and as the
well-being of the Native Hawaiian commu-
nity rises, the policy does no more than is
necessary in light of the significant edu-
cational imbalances that Native Hawaiians
continue to face.

Accordingly, the Kamehameha Schools’
admissions policy satisfies the three John-
son criteria—offset a manifest imbalance,
do not unnecessarily trammel others’
rights or create an absolute bar, and do no
more than is necessary—as modified for
the private primary and secondary school
context.  The Schools have shown that the
admissions policy, favoring students of Na-

tive Hawaiian descent, is legitimate and
valid.

Judge Bybee’s dissent contends that we
should hew more closely to a traditional
Title VII analysis and that, under such an
analysis, the Schools’ preferential admis-
sions policy is not valid.  (Bybee, J., diss.
at 857–85.)  For the reasons that we have
detailed, we believe that the dissent’s focus
is too narrow for the private school context
and that Kamehameha Schools’ remedial
admissions policy is legitimate in the face
of the serious and systemic disadvantages
faced by Native Hawaiian students in Ha-
waii today.  See Johnson, 480 U.S. at 640,
107 S.Ct. 1442 (‘‘In evaluating the compli-
ance of an affirmative action plan with
Title VII’s prohibition on discrimination,
we must be mindful of this Court’s and
Congress’ consistent emphasis on the value
of voluntary efforts to further the objec-
tives of the law.’’ (internal quotation marks
omitted));  see also Rudebusch, 313 F.3d at
522–24 (revising the third Johnson factor
to analyze quantitative rather than tempo-
ral limitations because of the context).

Even if we were to try to shove a square
peg into a round hole by strictly applying
the test developed in employment cases to
the Kamehameha Schools’ admissions poli-
cy, that policy would still be valid.  As the
Supreme Court has cautioned, ‘‘[i]t is a
familiar rule that a thing may be within
the letter of the statute and yet not within
the statute, because not within its spirit
nor within the intention of its makers.’’
Weber, 443 U.S. at 201, 99 S.Ct. 2721
(internal quotation marks omitted).  The
Kamehameha Schools’ admissions policy
holds true to the spirit of § 1981 by sup-
porting Native Hawaiian students so that
they may attain parity with their non-
Native Hawaiian peers.  See Gen. Bldg.
Contractors, 458 U.S. at 386, 102 S.Ct.
3141.
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D. Alternatively, and in Addition,
Congress Specifically Intended to
Allow the Kamehameha Schools to
Operate When, in 1991, It Re-enact-
ed § 1981.

Plaintiff brought suit under § 1981.  He
has brought no constitutional claims.
Thus, we are charged only with determin-
ing Congress’ intent.

Congress originally enacted what later
became 42 U.S.C. § 1981 in 1870.  At that
time, the statute did not apply in Hawaii
because it was an independent, sovereign
kingdom.  Congress could not have had
any conscious intention as to how the stat-
ute would apply in Hawaii, because it did
not apply at all.  When Hawaii became a
territory in 1898, § 1981 applied, as it
continued to do when Hawaii became a
state in 1959, see Hawaiian Statehood Act,
Pub.L. No. 86–3, § 15, 73 Stat. 4.11 (1959),
but it was not until 1991 that Congress
again addressed and amended § 1981, see
Civil Rights Act of 1991, Pub.L. No. 102–
166, § 101, 105 Stat. 1071.  The 1991
amendments are the most recent, and in-
deed the only, time since Hawaii became a
territory that Congress has reenacted
§ 1981.

[5] Therefore, we must determine
what Congress intended, with regard to
Native Hawaiians, when it reenacted
§ 1981 in 1991.  Because ‘‘[w]e assume
that Congress is aware of existing law
when it passes legislation,’’ Miles v. Apex
Marine Corp., 498 U.S. 19, 32, 111 S.Ct.
317, 112 L.Ed.2d 275 (1990), we must con-
sider Congress’ long history of providing
for Native Hawaiians through legislation.
See Goodyear Atomic Corp. v. Miller, 486
U.S. 174, 184–85, 108 S.Ct. 1704, 100
L.Ed.2d 158 (1988) (noting that courts
‘‘generally presume that Congress is
knowledgeable about existing law perti-
nent to the legislation it enacts’’).  By
construing § 1981 in the context of past

congressional action that recognizes and
provides for Native Hawaiians, we pre-
serve the ‘‘sense and purpose’’ of all rele-
vant statutes.  See Watt v. Alaska, 451
U.S. 259, 267, 101 S.Ct. 1673, 68 L.Ed.2d
80 (1981) (noting that it is the duty of the
courts to give effect to differing and con-
flicting statutes so as to preserve their
‘‘sense and purpose’’).  Importantly, the
Supreme Court has expressly considered
contemporaneous legislation when inter-
preting the scope of § 1981.  In Runyon,
for instance, the Court relied on Congress’
enactment of the Civil Rights Act of 1964
and other civil rights legislation in conclud-
ing that Congress must have intended
§ 1981 to reach private acts of discrimina-
tion.  427 U.S. at 174, 96 S.Ct. 2586;  see
also Weber, 443 U.S. at 201, 99 S.Ct. 2721
(noting that the application of Title VII to
remedial affirmative action plans must be
read in light of its legislative history and
‘‘the historical context from which the Act
arose’’).

[6] Accordingly, we look to legislation
that Congress has passed specifically af-
fecting Native Hawaiians both before and
after 1991.  As we have explained, we
consider the pre–1991 statutory landscape
because it informs us about what Congress
had in mind when it reenacted § 1981.
We consider the post–1991 statutes to the
extent that they demonstrate Congress’
own understanding of § 1981.  That is, we
presume that Congress acts consistently
with the extant body of law;  statutes en-
acted after 1991, therefore, must be read
consistently with the revised version of
§ 1981.  See Cannon v. Univ. of Chi., 441
U.S. 677, 696–97, 99 S.Ct. 1946, 60 L.Ed.2d
560 (1979) (concluding that elected officials
are presumed to know the law, and that
statutes should be read consistently with
each other).

Beginning as early as 1920, Congress
recognized that a special relationship exist-
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ed between the United States and Hawaii.
See Hawaiian Homes Commission Act,
1920, 42 Stat. 108 (1921) (designating ap-
proximately 200,000 acres of ceded public
lands to Native Hawaiians for homestead-
ing).  Over the years, Congress has reaf-
firmed the unique relationship that the
United States has with Hawaii, as a result
of the American involvement in the over-
throw of the Hawaiian monarchy.  See,
e.g., 20 U.S.C. § 7512(12), (13) (Native Ha-
waiian Education Act, 2002);  42 U.S.C.
§ 11701(13), (14), (19), (20) (Native Hawai-
ian Health Care Act of 1988).

Congress has relied on the special rela-
tionship that the United States has with
Native Hawaiians to provide specifically
for their welfare in a number of different
contexts.  For example, in 1987, Congress
amended the Native American Programs
Act of 1974, Pub.L. No. 100–175, § 506,
101 Stat. 926 (1987), to provide federal
funds for a state agency or ‘‘community-
based Native Hawaiian organization’’ to
‘‘make loans to Native Hawaiian organiza-
tions and to individual Native Hawaiians
for the purpose of promoting economic
development in the state of Hawaii.’’  A
year later, Congress enacted the Native
Hawaiian Health Care Act of 1988, Pub.L.
No. 100–579, § 11703(a), 102 Stat. 2916
(1988), ‘‘for the purpose of providing com-
prehensive health promotion and disease
prevention services as well as primary
health services to Native Hawaiians.’’

Most importantly for our purposes to-
day, Congress also has focused its atten-
tion on the educational disparities faced by
Native Hawaiian students.  In 1988, just
three years before reenacting § 1981, Con-
gress passed the Augustus F. Hawkins–
Robert T. Stafford Elementary and Sec-
ondary School Improvement Amendments

of 1988.  20 U.S.C. §§ 4901–4909 (1988)
(repealed 1994) (hereinafter ‘‘Hawkins–
Stafford Amendments’’).  Congress made
extensive findings, similar to the findings
that it later made in 2002, see supra pp.
833–34, about the educational needs of Na-
tive Hawaiians and recognized the necessi-
ty for ‘‘special efforts in education recog-
nizing the unique cultural and historical
circumstances of Native Hawaiians.’’  20
U.S.C. § 4901(9) (1988) (repealed 1994).
For instance, Congress concluded that it
has the power to ‘‘specially legislate for
the benefit of Native Hawaiians,’’ encour-
aged Native Hawaiians to play an active
role in planning and managing Native Ha-
waiian educational programs, and noted
that Native Hawaiians disproportionally
fell below their peers in terms of edu-
cational achievement and progress.  Id.
§ 4901(2) (1988) (repealed 1994).  Con-
gress then went on to affirm specifically
the mission of Kamehameha Schools and
the Schools’ model elementary curriculum,
approving by name the Schools’ continued
research and assessment activities.  Id.
§ 4904(a) (1988) (repealed 1994).  Similar-
ly, Congress directed the Secretary of Ed-
ucation to make grants to the Schools ‘‘for
a demonstration program to provide High-
er Education fellowship assistance to Na-
tive Hawaiian students.’’  Id. § 4905(a)
(1988) (repealed 1994).  The sole recipients
of that assistance were to be ‘‘Native Ha-
waiians,’’ a term that was defined in the
statute, as it is by Kamehameha Schools,
as ‘‘a descendant of the aboriginal people,
who prior to 1778, occupied and exercised
sovereignty in the area that now comprises
the State of Hawaii.’’ 11  Id. § 4909(1)(C)
(1988) (repealed 1994).

The Hawkins–Stafford Amendments
were repealed in 1994.  20 U.S.C. § 4901

11. According to the record, as we have noted,
the Kamehameha Schools currently receive

no money from Congress.
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(1991) (repealed 1994).  But for two rea-
sons that fact does not alter the landscape
of Native Hawaiian-oriented congressional
enactments against which § 1981 must be
read.  First, when Congress reenacted
§ 1981 in 1991, the Hawkins–Stafford
Amendments were still in effect.  Second,
Congress has continued thereafter to em-
phasize the need for special educational
opportunities for Native Hawaiian stu-
dents.  (See Concurrence, p. 856.)

After reenacting § 1981, Congress
passed the Native Hawaiian Education Act
of 1994, 20 U.S.C. §§ 7901–7941, and then
reenacted that statute in 2002, 20 U.S.C.
§§ 7511–7517 (hereinafter ‘‘NHEA’’).
Like the Hawkins–Stafford Amendments,
the NHEA recognized the special needs of
Native Hawaiian students and the great
disadvantages that they still face in Ha-
waii.  Id. § 7512.  As part of the No Child
Left Behind Act of 2001, a congressional
committee favorably mentioned the Bishop
Trust and exhorted the Schools to ‘‘redou-
ble [their] efforts’’ to provide for Native
Hawaiians.  H.R.Rep. No. 107–63(I), at
333.

These steadfast congressional policies
favoring remedial measures for Native Ha-
waiians—and specifically remedial edu-
cational measures, some of them even
mentioning the Schools and the Bishop
Trust approvingly by name—inform our
analysis of the validity of the Kamehameha
Schools’ admissions policy under § 1981.
It would be incongruous to conclude that
while Congress was repeatedly enacting
remedial measures aimed exclusively at
Native Hawaiians, at the same time Con-
gress would reject such Native Hawaiian
preferences through § 1981.  Moreover,
by reenacting § 1981 in the midst of pass-
ing other legislation to provide specifically
and particularly for the education of Na-
tive Hawaiians, Congress signaled its clear
support for the Kamehameha Schools and

for the validity of the Schools’ admissions
policy.

Accordingly, the most plausible reading
of § 1981, in light of the Hawkins–Stafford
Amendments and the NHEA, is that Con-
gress intended that a preference for Na-
tive Hawaiians, in Hawaii, by a Native
Hawaiian organization, located on the Ha-
waiian monarchy’s ancestral lands, be up-
held because it furthers the urgent need
for better education of Native Hawaiians,
which Congress has repeatedly identified
as necessary.

CONCLUSION

King Kamehameha I, on his death bed,
is reported to have said, ‘‘Tell my people I
have planted in the soil of our land the
roots of a plan for their happiness.’’
Princess Pauahi Bishop and Her Legacy
at 122.  His great granddaughter, Princess
Bernice Pauahi Bishop, echoed that senti-
ment when she established, through her
will, the Kamehameha Schools.  Because
the Schools are a wholly private K–12 edu-
cational establishment, whose preferential
admissions policy is designed to counteract
the significant, current educational deficits
of Native Hawaiian children in Hawaii, and
because in 1991 Congress clearly intended
§ 1981 to exist in harmony with its other
legislation providing specially for the edu-
cation of Native Hawaiians, we must con-
clude that the admissions policy is valid
under 42 U.S.C. § 1981.

AFFIRMED.

W. FLETCHER, Circuit Judge, with
whom Judges PREGERSON,
REINHARDT, PAEZ, and RAWLINSON
join, concurring:

I fully concur with Judge Graber’s ma-
jority opinion.  However, I write separate-
ly because there is an easier and narrower
ground for upholding Kamehameha
Schools’ admissions policy.
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The question in this case is whether
42 U.S.C. § 1981 forbids Kamehameha
Schools from giving Native Hawaiian
applicants a conclusive preference for
admission into its K–12 programs.  In
answering this question, the majority
opinion assumes that ‘‘Native Hawaiian
is a racial classification.’’  Op. at 837 n.
9. Based on this assumption, it holds
that § 1981 permits private schools, in
certain circumstances, to prefer disad-
vantaged minority groups—not limited
to Native Hawaiians—based on race.
But the case before us does not involve
an admissions policy generally favoring
disadvantaged minorities, or favoring
specific racial or ethnic groups such as
African–Americans or Hispanics.  It in-
volves only an admissions policy favor-
ing ‘‘Native Hawaiians,’’ defined as per-
sons ‘‘descended from the aboriginal
people who exercised sovereignty in the
Hawaiian Islands prior to 1778.’’  Op. at
832.

A narrower ground for sustaining
Kamehameha Schools’ admissions policy is
that ‘‘Native Hawaiian’’ is not merely a
racial classification.  It is also a political
classification.  I would divide the question
in this case into two sub-questions.  First,
can Congress constitutionally provide spe-
cial benefits, including educational bene-
fits, to descendants of Native Hawaiians
because ‘‘Native Hawaiian’’ is a political
classification?  Second, if the answer to
this question is yes, has Congress done so
in § 1981?

I. Constitutionality of Preference
for Native Hawaiians

Because of their history, ably recounted
in the majority opinion, Native Hawaiians
constitute a unique population that has a
‘‘special trust relationship’’ with the United
States.  Congress has repeatedly ‘‘af-
firmed,’’ ‘‘acknowledged,’’ ‘‘reaffirmed,’’

and ‘‘recognized’’ that relationship.  See 20
U.S.C. § 7512(8)-(13);  42 U.S.C.
§ 11701(13)-(16), (19)-(21);  see also S.
Joint Res. No. 19, Pub.L. No. 103–150, 107
Stat. 1510 (1993) (‘‘Apology Resolution’’).
Based on this ‘‘historical and unique legal
relationship,’’ Congress has enacted more
than 150 laws that ‘‘extend to the Hawaiian
people the same rights and privileges ac-
corded to American Indian, Alaska Native,
Eskimo, and Aleut communities.’’  42
U.S.C. § 11701(19);  see Rice v. Cayetano,
528 U.S. 495, 533, 120 S.Ct. 1044, 145
L.Ed.2d 1007 (2000) (Stevens, J., dissent-
ing);  see also Jon M. Van Dyke, The Polit-
ical Status of the Native Hawaiian Peo-
ple, 17 Yale L. & Pol’y Rev. 95, 106 n. 67
(1998) (listing a sampling of statutes that
provide separate benefit programs for Na-
tive Hawaiians or include them in benefit
programs that assist other native people).

Congress has stated in support of such
statutes that ‘‘the political status of Native
Hawaiians is comparable to that of Ameri-
can Indians and Alaska Natives,’’ 20
U.S.C. § 7512(12)(D), and that ‘‘[t]he au-
thority of Congress under the United
States Constitution to legislate in matters
affecting the aboriginal or indigenous peo-
ples of the United States includes the au-
thority to legislate in matters affecting the
native peoples of Alaska and Hawaii.’’  42
U.S.C. § 11701(17).  Congress has empha-
sized that it ‘‘does not extend services to
Native Hawaiians because of their race,
but because of their unique status as indig-
enous people of a once sovereign nation as
to whom the United States has established
a trust relationship.’’  20 U.S.C.
§ 7512(12)(B).

In Morton v. Mancari, 417 U.S. 535,
539, 551, 94 S.Ct. 2474, 41 L.Ed.2d 290
(1974), ‘‘non-Indian employees’’ of the Bu-
reau of Indian Affairs challenged a hiring
preference for American Indians as ‘‘invid-
ious racial discrimination in violation of the
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Due Process Clause of the Fifth Amend-
ment.’’  The Court held that the tribal
Indian classification is ‘‘political rather
than racial in nature.’’  Id. at 554 n. 24, 94
S.Ct. 2474. Benefits were ‘‘granted to Indi-
ans not as a discrete racial group, but,
rather, as members of quasi-sovereign
tribal entities.’’  Id. at 554, 94 S.Ct. 2474.
Citing the ‘‘special relationship’’ doctrine,
the Court held that the tribal Indian classi-
fication did not trigger strict scrutiny.

The special relationship doctrine is
based on an acknowledgment that the
United States ‘‘ ‘overcame the Indians and
took possession of their lands, sometimes
by force, leaving them an uneducated,
helpless and dependent people.’ ’’ Id. at
552, 94 S.Ct. 2474 (quoting Bd. of County
Comm’rs v. Seber, 318 U.S. 705, 715, 63
S.Ct. 920, 87 L.Ed. 1094 (1943));  see also
United States v. Kagama, 118 U.S. 375,
384, 6 S.Ct. 1109, 30 L.Ed. 228 (1886)
(‘‘From their very weakness and helpless-
ness, so largely due to the course of deal-
ing of the federal government with them,
and the treaties in which it has been prom-
ised, there arises the duty of protection,
and with it the power.’’).  The Court in
Mancari noted that ‘‘[i]t is in this histori-
cal and legal context that the constitutional
validity of the Indian preference is to be
determined.’’  417 U.S. at 553, 94 S.Ct.
2474.  Since the preference ‘‘can be tied
rationally to the fulfillment of Congress’
unique obligation toward the Indians,’’ the
Court held that it does not violate the
equal protection component of the Due
Process Clause.  Id. at 555, 94 S.Ct. 2474.

In other contexts, the Supreme Court
has not insisted on continuous tribal mem-
bership, or tribal membership at all, as a
justification for special treatment of Indi-
ans.  In United States v. John, 437 U.S.
634, 98 S.Ct. 2541, 57 L.Ed.2d 489 (1978),
decided after Mancari, the Court held that
‘‘Indian country,’’ as used in 18 U.S.C.

§ 1151, included the Choctaw Indian Res-
ervation in Mississippi.  The Court noted
that for many years the Choctaw lands in
Mississippi had not been reservation lands,
and that some Choctaws may have been
considered to be reservation Indians based
on their having ‘‘one-half or more Indian
blood’’ rather than on any tribal member-
ship.  Id. at 650, 98 S.Ct. 2541. The Court
concluded, ‘‘Neither the fact that the Choc-
taws in Mississippi are merely a remnant
of a larger group of Indians, long ago
removed from Mississippi, nor the fact
that federal supervision over them has not
been continuous, destroys the federal pow-
er to deal with them.’’  Id. at 653, 98 S.Ct.
2541.  In Delaware Tribal Business Com-
mittee v. Weeks, 430 U.S. 73, 97 S.Ct. 911,
51 L.Ed.2d 173 (1977), also decided after
Mancari, the Court upheld against a due
process challenge a distribution of funds to
both tribal and non-tribal Indians as ‘‘ ‘spe-
cial treatment [that] can be tied rationally
to the fulfillment of Congress’ unique obli-
gation toward the Indians.’ ’’  Id. at 85, 97
S.Ct. 911 (quoting Mancari, 417 U.S. at
555, 94 S.Ct. 2474).

For its part, Congress has repeatedly
provided special treatment, including dis-
tribution of funds, based on broad defini-
tions of the terms ‘‘Indian,’’ ‘‘native,’’ ‘‘Na-
tive American,’’ and ‘‘tribal organization’’
that encompass Indians who are not mem-
bers of federally recognized tribes.  See,
e.g., 25 U.S.C. § 479 (defining ‘‘Indian’’ to
include ‘‘persons of one-half or more Indi-
an blood’’ who are not also tribal mem-
bers);  id. § 500n (defining ‘‘natives of
Alaska’’ as ‘‘native Indians, Eskimos, and
Aleuts of whole or part blood inhabiting
Alaska at the time of the Treaty of Cession
of Alaska to the United States and their
descendants of whole or part blood’’);  id.
§ 1603(c) (defining ‘‘Indian’’ to include
‘‘any individual who (1), irrespective of
whether he or she lives on or near a
reservation, is a member of a tribe, band,
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or other organized group of Indians, in-
cluding those tribes, bands, or groups ter-
minated since 1940 and those recognized
now or in the future by the State in which
they reside, or who is a descendant, in the
first or second degree, of any such mem-
ber, or (2) is an Eskimo or Aleut or other
Alaska Native, or (3) is considered by the
Secretary of the Interior to be an Indian
for any purpose’’);  id. § 1679(b)(2) (defin-
ing ‘‘Eligible Indians’’ to include members
of non-federally recognized tribes so long
as the person can demonstrate descent
from an Indian resident in California as of
1852);  id. § 2902(1) (defining ‘‘Native
American’’ as ‘‘an Indian, Native Hawaiian,
or Native American Pacific Islander’’);  38
U.S.C. § 3765(4) (defining ‘‘tribal organiza-
tion’’ to include ‘‘the Department of Hawai-
ian Homelands, in the case of native Ha-
waiians, and such other organizations as
the Secretary may prescribe’’);  42 U.S.C.
§ 3002(20) (defining ‘‘Native American’’ as
a member of an Indian tribe or a Native
Hawaiian);  43 U.S.C. § 1602(b) (defining
‘‘Native’’ as ‘‘a person of one-fourth degree
or more Alaska Indian (including Tsimshi-
an Indians not enrolled in the Metlaktla
Indian Community) Eskimo, or Aleut
blood, or combination thereof’’).

We observe ‘‘the time-honored presump-
tion’’ that the passage of the many federal
statutes benefitting Native Hawaiians,
Alaska Natives, and American Indians ‘‘is
a ‘constitutional exercise of legislative pow-
er.’ ’’ Reno v. Condon, 528 U.S. 141, 148,
120 S.Ct. 666, 145 L.Ed.2d 587 (2000)
(quoting Close v. Glenwood Cemetery, 107
U.S. 466, 475, 2 S.Ct. 267, 27 L.Ed. 408
(1883)).  The basis for this exercise of
power is Congress’ conclusion that ‘‘Native
Hawaiian,’’ like ‘‘Alaska Native’’ and ‘‘Indi-
an,’’ is a political classification subject to
the special relationship doctrine.  Unless
we were to hold that Congress cannot
legislate for the special benefit of Native
Hawaiians, thereby striking down the

enormous swaths of the United States
Code enacted pursuant to the special rela-
tionship doctrine, we must conclude that
the doctrine permits Congress to provide
special benefits to Native Hawaiians.

I recognize that the Court has struck
down a statute granting preferential voting
rights to Native Hawaiians, but voting
rights are sui generis.  In Rice v. Cayeta-
no, 528 U.S. 495, 120 S.Ct. 1044, 145
L.Ed.2d 1007 (2000), the Supreme Court
addressed a provision of the Hawaiian
Constitution limiting to ‘‘Hawaiians’’ the
right to vote in a certain statewide elec-
tion.  The term ‘‘Hawaiians’’ was generally
defined as descendants of people inhabit-
ing the Hawaiian Islands in 1778.  Id. at
499, 509, 120 S.Ct. 1044.  The Court held
that under the Fifteenth Amendment
‘‘Congress may not authorize a State to
create a voting scheme of this sort.’’  Id.
at 519, 120 S.Ct. 1044.  In so holding, the
Court assumed ‘‘authority in Congress,
delegated to the State, to treat Hawaiians
or native Hawaiians as tribes,’’ id., but it
refused to extend the special relationship
doctrine to the ‘‘new and larger dimension’’
of voting restrictions in state elections.
Id. at 520, 120 S.Ct. 1044.

The Court in Rice was careful to confine
its analysis to voting rights under the Fif-
teenth Amendment.  It cautioned that
19094 ‘‘[t]he validity of the voting restric-
tion is the only question before us.’’  Id. at
521, 120 S.Ct. 1044.  Emphasizing the im-
portance and unique character of voting
rights under the Fifteenth Amendment,
the Court wrote, ‘‘the Amendment is cast
in fundamental terms, terms transcending
the particular controversy which was the
immediate impetus for its enactment.’’  Id.
at 512, 120 S.Ct. 1044.  Further, ‘‘use of
racial classifications is corruptive of the
whole legal order democratic elections
seek to preserve.’’  Id. at 517, 120 S.Ct.
1044;  see also Shaw v. Reno, 509 U.S. 630,
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657, 113 S.Ct. 2816, 125 L.Ed.2d 511 (1993)
(‘‘Racial classifications with respect to vot-
ing carry particular dangers.’’).

Unlike Rice, the case before us does not
involve preferential voting rights subject
to challenge under the Fifteenth Amend-
ment.  Rather, it involves the preferential
provision of educational benefits.  To the
extent that the federal Constitution is im-
plicated at all, the relevant text is the
Equal Protection Clause of the Fourteenth
Amendment.  The Court in Rice never
questioned the validity of the special rela-
tionship doctrine under the Fourteenth
Amendment, and never even hinted that
its Fifteenth Amendment analysis would
apply to the many benefit programs enact-
ed by Congress for Native Hawaiians,
Alaska Natives, and American Indians.

I therefore conclude that Congress may,
if it wishes, permit Kamehameha Schools
to give preferential admissions treatment
to Native Hawaiians.  The remaining
question is whether Congress has in fact
done so under § 1981.

II. Section 1981

When Congress enacted § 1981 in the
Civil Rights Act of 1866, Act of Apr. 9,
1866, ch. 31, § 1, 14 Stat. 27, and reen-
acted it four years later in the Enforce-
ment Act of 1870, Act of May 31, 1870, ch.
114, §§ 16, 18, 16 Stat. 144, the Hawaiian
Islands were still a sovereign kingdom
whose people were not ‘‘within the jurisdic-
tion of the United States.’’ 1  As stated by
Congress, ‘‘from 1826 until 1893, the Unit-
ed States recognized the independence of
the Kingdom of Hawaii, extended full and

complete diplomatic recognition to the Ha-
waiian Government, and entered into trea-
ties and conventions with the Hawaiian
monarchs to govern commerce and naviga-
tion in 1826, 1842, 1849, 1875, and 1887.’’
Apology Resolution, Pub.L. No. 103–150,
107 Stat. at 1510.

For many years after the Hawaiian
Kingdom was over-thrown in 1893, and
even after the State of Hawaii was admit-
ted to the Union in 1959, § 1981 posed no
threat to Kamehameha Schools’ preferen-
tial admissions policy.  But in 1976 the
Supreme Court held that § 1981 reaches
both (1) admissions programs at private
schools that categorically exclude African–
Americans, Runyon v. McCrary, 427 U.S.
160, 96 S.Ct. 2586, 49 L.Ed.2d 415 (1976),
and (2) racial discrimination in private em-
ployment against whites as well as non-
whites, McDonald v. Santa Fe Trail
Transp. Co., 427 U.S. 273, 96 S.Ct. 2574, 49
L.Ed.2d 493 (1976).  Together, these cases
intimated that § 1981 might prohibit pri-
vate school admissions policies that ex-
clude whites.

In 1991, Congress revised and reen-
acted § 1981.  See Civil Rights Act of
1991, Pub.L. No. 102–166, § 101, 105
Stat. 1071, 1071–72.  By this time, Con-
gress had enacted numerous statutes that
provided exclusive benefit programs for
Native Hawaiians or included them in
benefit programs for other native peoples.
Indeed, just a few years before reenact-
ing § 1981, Congress passed many laws
that gave exclusive contractual or grant
benefits to Native Hawaiians and Native
Hawaiian organizations.2  Congress pro-

1. The 1866 statute used slightly different lan-
guage, but to the same effect:  the statute
applied to ‘‘all persons born in the United
States and not subject to any foreign power,
excluding Indians not taxed.’’  14 Stat. 27.

2. See, e.g., Native American Programs Act
Amendments of 1987, Pub.L. No. 100–175,

§ 506, 101 Stat. 973, 976–78 (establishing
‘‘Revolving Loan Fund for Native Hawaiians’’
to promote economic and social self-sufficien-
cy of Native Hawaiians);  Jacob K. Javits Gift-
ed and Talented Students Education Act of
1988, Pub.L. No. 100–297, tit.  I, § 4104, 102
Stat. 237, 238 (authorizing grants or con-
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claimed that its Native Hawaiian benefit
programs are ‘‘consistent with the histori-
cal and unique legal relationship of the
United States with the government that
represented the indigenous native people
of Hawaii,’’ Native Hawaiian Health Care
Act of 1988, Pub.L. No. 100–579, § 2(2),
102 Stat. at 2916 (codified as amended at
42 U.S.C. § 11701), and that this relation-
ship gives Congress ‘‘the power to spe-
cially legislate for the benefit of Native
Hawaiians.’’  Hawkins–Stafford Amend-
ments, Pub.L. No. 100–297, tit.  IV,
§ 4001(2), 102 Stat. at 358 (formerly codi-
fied at 20 U.S.C. § 4901(2)) (repealed
1994).

When Congress reenacted § 1981, two
recently passed laws directed Kameham-
eha Schools—by name—to provide edu-
cational benefits to Native Hawaiians, and
only Native Hawaiians.  The Hawkins–
Stafford Amendments, passed in 1988, in-
structed the Secretary of Education to
‘‘make grants to the Kamehameha
Schools/Bernice Pauahi Bishop Estate for
a demonstration program to provide High-
er Education fellowship assistance to Na-
tive Hawaiian students.’’  Id. § 4005(a),
102 Stat. at 360.  One year before reenact-
ing § 1981, Congress amended the Public

Health Service Act to direct the Secretary
to ‘‘provide funds to Kamehameha
Schools/Bishop Estate for the purpose of
providing scholarship assistance’’ to eligi-
ble Native Hawaiian students.  Act of
Nov. 29, 1990, Pub.L. No. 101–644, § 401,
104 Stat. 4662, 4668 (codified as amended
at 42 U.S.C. § 254s).  These federal stat-
utes specifically directed Kamehameha
Schools to do precisely what plaintiffs in
this case say is forbidden by § 1981.

It was not until the 1991 amendments to
§ 1981 that Congress specified that it in-
tends courts to apply the statute to sub-
stantive discrimination by private actors.
See 42 U.S.C. § 1981(c) (‘‘The rights pro-
tected by this section are protected against
impairment by nongovernmental discrimi-
nation and impairment under color of
State law.’’).  In order to hold for plaintiff
in this case, we would have to conclude
that Congress intended this provision to
invalidate, sub silentio, the recently enact-
ed legislation that provided loans and
scholarships exclusively to Native Hawai-
ians at Kamehameha Schools.  But this
conclusion would require us to turn our
back on the Supreme Court’s analysis in
Mancari, where it rejected the challenge

tracts with institutions (including Indian
tribes and Native Hawaiian organizations) to
carry out programs or projects designed to
meet the educational needs of gifted and tal-
ented children);  Drug–Free Schools and
Communities Act of 1986, Pub.L. No. 100–
297, tit.  I, § 5134, 102 Stat. 252, 261 (1988)
(authorizing education grants, cooperative
agreements, or contracts with organizations
that primarily serve and represent Native Ha-
waiians);  Augustus F. Hawkins–Robert T.
Stafford Elementary and Secondary School
Improvement Amendments of 1988 (‘‘Haw-
kins–Stafford Amendments’’), Pub.L. No.
100–297, tit.  IV, §§ 4001 et seq.  (‘‘Edu-
cation for Native Hawaiians’’), 102 Stat. 130,
358–63 (repealed 1994) (authorizing and de-
veloping supplemental educational programs
to benefit Native Hawaiians);  Native Hawai-
ian Health Care Act of 1988, Pub.L. No. 100–

579, 102 Stat. 2916 (authorizing programs to
improve the health status of Native Hawai-
ians);  Handicapped Programs Technical
Amendments Act of 1988, Pub.L. No. 100–
630, § 102, 102 Stat. 3289, 3296 (amending
the Education of the Handicapped Act to pro-
vide handicapped Native Hawaiian (and other
native Pacific basin) children with a free ap-
propriate public education);  Business Oppor-
tunity and Development Reform Act of 1988,
Pub.L. No. 100–656, § 207, 102 Stat. 3853,
3861–62 (amending the Small Business Act by
including economically disadvantaged Native
Hawaiian organizations as socially and eco-
nomically disadvantaged small business con-
cerns);  Indian Health Care Amendments of
1988, Pub.L. No. 100–713, § 106, 102 Stat.
4784, 4787–88 (amending the Public Health
Service Act by creating a Native Hawaiian
Health Professions Scholarship program).
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of non-Indian plaintiffs to Indian employ-
ment preferences as inconsistent with the
federal Equal Employment Opportunity
Act of 1972.

The Mancari plaintiffs argued that

since the [Equal Employment Opportu-
nity Act of 1972] proscribed racial dis-
crimination in Government employment,
the Act necessarily, albeit sub silentio,
repealed the provision of the [Indian
Reorganization Act of 1934] that called
for the preference in the [Bureau of
Indian Affairs] of one racial group, Indi-
ans, over non-Indians.

Mancari, 417 U.S. at 547, 94 S.Ct. 2474.
The 1972 Act, upon which the Mancari
plaintiffs relied, amended Title VII of the
Civil Rights Act of 1964.  Id. at 546–47, 94
S.Ct. 2474.  Whereas the 1964 Civil Rights
Act had expressly exempted certain Indian
preferences, neither the text nor the legis-
lative history of the amending 1972 Act
made any reference to such preferences.
Id. Given that the 1972 Act was specifically
modeled on the 1964 Act, the omission of
an exemption for Indian preferences was
especially glaring, and the plaintiffs’ argu-
ment for sub silentio repeal especially
strong.

Nevertheless, the Supreme Court unani-
mously and emphatically rejected the ar-
gument for sub silentio repeal by the 1972
Amendment:

It would be anomalous to conclude that
Congress intended to eliminate the long-
standing statutory preferences in BIA
employment, as being racially discrimi-
natory, at the very same time it was
reaffirming the right of tribal and reser-
vation-related private employers to pro-
vide Indian preference.  Appellees’ as-
sertion that Congress implicitly repealed
the preference as racially discriminato-
ry, while retaining the 1964 preferences,
attributes to Congress irrationality and

arbitrariness, an attribution we do not
share.
TTT Three months after Congress passed
the 1972 amendments, it enacted two
new Indian preference lawsTTTT It is
improbable, to say the least, that the
same Congress which affirmatively ap-
proved and enacted these additional
and similar Indian preferences was, at
the same time, condemning the BIA
preference as racially discriminatory.
In the total absence of any manifestation
of supportive intent, we are loathe to
imply this improbable result.

* * *

This is a prototypical case where an
adjudication of repeal by implication is
not appropriate.  The preference is a
longstanding, important component of
the Government’s Indian program.  The
anti-discrimination provision, aimed at
alleviating minority discrimination in
employment, obviously is designed to
deal with an entirely different and, in-
deed, opposite problem.  Any perceived
conflict is thus more apparent than real.
TTT A provision aimed at furthering In-
dian self-government by according an
employment preference within the BIA
for qualified members of the governed
group can readily co-exist with a general
rule prohibiting employment discrimina-
tion on the basis of race.  Any other
conclusion can be reached only by for-
malistic reasoning that ignores both the
history and purposes of the preference
and the unique legal relationship be-
tween the Federal Government and trib-
al Indians.

Furthermore, the Indian preference
statute is a specific provision applying to
a very specific situation.  The 1972 Act,
on the other hand, is of general applica-
tion.  Where there is no clear intention
otherwise, a specific statute will not be
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controlled or nullified by a general one,
regardless of the priority of enactment.

The courts are not at liberty to pick
and choose among congressional enact-
ments, and when two statutes are capa-
ble of co-existence, it is the duty of the
courts, absent a clearly expressed con-
gressional intention to the contrary, to
regard each as effective.

Id. at 548–51, 94 S.Ct. 2474 (emphasis
added) (citations omitted).

The principal dissent insists that the
failure of § 1981 to include in its text an
explicit exception for Native Hawaiians is
fatal to Kamehameha Schools’ admissions
policy.  But of all the federal statutes to
which strict text-based rules of statutory
construction might be applied, § 1981 is a
particularly inappropriate candidate.  The
text of § 1981 only guarantees ‘‘the same
right TTT to make and enforce contracts
TTT as is enjoyed by white citizens.’’  42
U.S.C. § 1981(a).  It does not guarantee
the converse—the right of white persons
or citizens to enjoy the same contractual
rights as non-whites.  Therefore, accord-
ing to the dissent’s interpretive method,
§ 1981 should not be read to protect
whites against private racial discrimina-
tion.  But we know that, despite the clear
text of § 1981, this conclusion would be
wrong, for the Supreme Court held in 1976
that whites as well as non-whites are pro-
tected under § 1981.  McDonald, 427 U.S.
at 286–87, 96 S.Ct. 2574.

Congress’ provision of educational bene-
fits to Native Hawaiians continues to this
day.  Congress repealed the Native Ha-
waiian provisions of the Hawkins–Stafford
Amendments only to replace them with the
more comprehensive Native Hawaiian Ed-
ucation Act (‘‘NHEA’’), Pub.L. No. 103–
382, §§ 9201 et seq., 108 Stat. 3794 (1994)
(formerly codified at 20 U.S.C. §§ 7901 et
seq.) (repealed 2002), which Congress later
reenacted in the No Child Left Behind Act

of 2001.  20 U.S.C. §§ 7511 et seq.  As
part of the No Child Left Behind Act of
2001, a congressional committee exhorted
the Bishop Trust, which finances Kame-
hameha Schools, to ‘‘redouble its efforts to
educate Native Hawaiian children.’’
H.R.Rep. No. 107–63(I), at 333.

The NHEA continues to allocate money
to private non-profit organizations to pro-
vide programs for the exclusive benefit of
Native Hawaiians.  See 20 U.S.C. § 7515.
Kamehameha Schools’ definition of ‘‘Na-
tive Hawaiian’’ is virtually identical to that
used in the NHEA. See 20 U.S.C.
§ 7517(1)(B) (defining ‘‘Native Hawaiian’’
as ‘‘a descendant of the aboriginal people
who, prior to 1778, occupied and exercised
sovereignty in the area that now comprises
the State of Hawaii’’).  The NHEA ex-
pressly declares that ‘‘Congress does not
extend services to Native Hawaiians be-
cause of their race, but because of their
unique status as the indigenous people of a
once sovereign nation as to whom the
United States has established a trust rela-
tionship.’’  20 U.S.C. § 7512(12)(B).

Through the NHEA and the myriad oth-
er federal statutes that confer benefits on
Native Hawaiians, Congress has made
manifest its intent to apply some form of
the special relationship doctrine to Native
Hawaiians.  The well established general
rule is that less—not more—demanding
scrutiny applies to private discrimination
than to government-sponsored discrimina-
tion.  It would be deeply ironic for us to
hold that § 1981 forbids private institu-
tions from giving Native Hawaiians edu-
cational benefits when, at the same time,
Congress itself provides such benefits and
provides public funds for private organiza-
tions to do the same.

Conclusion

Congress has invariably treated ‘‘Native
Hawaiian’’ as a political classification for
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purposes of providing exclusive educational
and other benefits.  Under the special re-
lationship doctrine, Congress has the pow-
er to do so.  I see nothing in § 1981 to
indicate that Congress intended to impose
upon private institutions a more restrictive
standard for the provision of benefits to
Native Hawaiians than it has imposed
upon itself.

BYBEE, Circuit Judge, with whom
Judges KOZINSKI, O’SCANNLAIN,
TALLMAN, and CALLAHAN join, and
with whom Judges RYMER and
KLEINFELD join in Parts II and III,
dissenting:

This case involves the application of one
of the Republic’s oldest and most enduring
civil rights statutes, 42 U.S.C. § 1981.
That statute—originally enacted as section
sixteen of the Civil Rights Act of 1870—
provides in pertinent part that, ‘‘All per-
sons within the jurisdiction of the United
States shall have the same right in every
State and Territory to make and enforce
contracts TTT as is enjoyed by white citi-
zens.’’  42 U.S.C. § 1981(a) (2000).  Enact-
ed soon after the passage of the Thir-
teenth and Fourteenth Amendments,
§ 1981 like—and perhaps more than—
most of the reconstruction era civil rights
enactments was intended to ensure ‘‘that a
dollar in the hands of [any citizen] will
purchase the same thing as a dollar in the
hands of a white man.’’  Jones v. Alfred H.
Mayer Co., 392 U.S. 409, 443, 88 S.Ct.
2186, 20 L.Ed.2d 1189 (1968).  Applying
that principle in Runyon v. McCrary, 427
U.S. 160, 168, 179, 96 S.Ct. 2586, 49
L.Ed.2d 415 (1976), the Supreme Court
held that § 1981 ‘‘prohibits private, com-
mercially operated, non-sectarian schools
from denying admission to prospective stu-
dents because they are’’ not members of a
favored racial group.  Indeed, as Runyon
makes clear, discriminating against a pri-
vate school applicant solely on the basis of

that applicant’s race ‘‘amounts to a classic
violation of § 1981.’’  Id. at 172, 96 S.Ct.
2586.

Despite that well-established principle,
the majority today stands Runyon on its
head and holds that a private school may
deny admission to a prospective student
solely because he or she is not a member
of a particular race.  Though I agree with
the majority that Native Hawaiians suffer
from severe socio-economic disadvantages
and believe that Kamehameha Schools
(‘‘Kamehameha’’) should be commended
for attempting to remedy those hardships,
I cannot concur with the majority’s dra-
matic departure from Runyon.

In my view, the majority has made a
number of crucial mistakes.  Thus, as set
out below in Part I, even though I agree
with the majority that Title VII and not
strict scrutiny provides the standard of
review in this case, I disagree with the
majority’s sweeping modification of the Ti-
tle VII standard.  Moreover, even if I
agreed with the majority’s departure from
that standard, I could not subscribe to the
majority’s decision to sanction an absolute
racial bar.  Likewise, as set out in Part
II, I cannot accept as a matter of faithful
statutory construction the majority’s view
that Congress implicitly exempted racial
preferences for Native Hawaiians from
§ 1981 by passing unrelated—and even
since repealed—statutes.  Indeed, I be-
lieve the majority’s novel approach to
statutory interpretation is readily mani-
pulable and would enable courts to re-
write statutes whenever they want to save
a particular program, contract, or enact-
ment.  Finally, as set out in Part III,
because Native Hawaiians do not consti-
tute a federally recognized tribe and
Kamehameha is a private party, I also
disagree with Judge Fletcher’s suggestion
that the special relationship doctrine of
Morton v. Mancari, 417 U.S. 535, 94 S.Ct.
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2474, 41 L.Ed.2d 290 (1974), can save
Kamehameha’s racially exclusive admis-
sions policy.

As much as I may believe that Kame-
hameha should be applauded for providing
its students an exceptional education and
for attempting to remedy the socioeconom-
ic disadvantages facing Native Hawaiians,
I cannot turn a blind eye to a classic
violation of § 1981.  Noble as Kameham-
eha’s goals may be, good intentions are not
license to violate our civil rights laws.  Ac-
cordingly, I respectfully dissent.

I. REVIEW OF § 1981 UNDER
TITLE VII STANDARDS

The John Doe plaintiff contends that
Kamehameha’s admissions policy—which
bars the admission of any non-Native Ha-
waiian student, see Maj. Op. at 844 & n.
10—violates 42 U.S.C. § 1981 because, as
Runyon v. McCrary, 427 U.S. 160, 96 S.Ct.
2586, 49 L.Ed.2d 415 (1976), makes clear,
discriminating against a private school ap-
plicant solely on the basis of that appli-
cant’s race ‘‘amounts to a classic violation
of § 1981.’’  Id. at 172, 96 S.Ct. 2586.
Despite the inherent logic of plaintiff’s ar-
gument, the majority avoids reaching a
similar conclusion by holding ‘‘[q]uite sim-
ply, Runyon is inapposite,’’ Maj. Op. at
843, and grafting a modified Title VII
standard onto § 1981.

To create that new standard, the majori-
ty dismisses Runyon as irrelevant because
‘‘[t]he program at issue in Runyon would
certainly fail’’ the majority’s analysis.  Id.
In so holding, however, the majority ig-
nores the critical fact that the admissions
programs involved in Runyon—like Kame-
hameha’s—violated § 1981 because they
used race as the determinative admissions
factor.  Instead, the majority converts
Runyon into a case about a ‘‘whites-only
admissions’’ program that is ‘‘inapposite’’
to Kamehameha’s Native Hawaiians-only

admissions policy.  Id. I find the majori-
ty’s decision to dismiss Runyon in order to
approve a policy that bars African Ameri-
can (and any other) children who lack Na-
tive Hawaiian ancestry to be unfortunate
and wrong.

Putting those concerns aside for the mo-
ment, and turning to the next step in the
majority’s analysis, the majority holds that
Title VII scrutiny, and not strict scrutiny,
applies to alleged § 1981 violations.  Maj.
Op. at 839.  That second step in the major-
ity’s analysis is sound.  Like the majority,
I agree that Title VII standards and not
strict scrutiny must apply to § 1981 ac-
tions because to hold otherwise would ef-
fectively render the Title VII’s provisions
that expressly contemplate affirmative ac-
tion plans nonsensical.  Maj. Op. at 839;
see also Schurr v. Resorts Int’l Hotel, Inc.,
196 F.3d 486, 498–99 (3d Cir.1999);  Ed-
monson v. United States Steel Corp., 659
F.2d 582, 584 (5th Cir.1981) (per curiam);
Setser v. Novack Inv. Co., 657 F.2d 962,
966–68 (8th Cir.1981) (en banc).

Applying the Title VII approach, the
majority also correctly holds that the bur-
den shifting analysis of McDonnell Doug-
las Corp. v. Green, 411 U.S. 792, 93 S.Ct.
1817, 36 L.Ed.2d 668 (1973), applies to
plaintiff’s § 1981 claim. See Maj. Op. at
837–38.  Under that test, ‘‘[t]he complain-
ant in a Title VII trial must carry the
initial burden under the statute of estab-
lishing a prima facie case of racial discrim-
ination.’’  McDonnell Douglas, 411 U.S. at
802, 93 S.Ct. 1817.  Where an explicit
race-based policy exists, proof of that fact
alone is sufficient to establish a prima facie
case.  If the plaintiff proves his prima
facie case, a rebuttable presumption of in-
tentional discrimination arises, see Tex.
Dep’t of Cmty. Affairs v. Burdine, 450
U.S. 248, 254, 101 S.Ct. 1089, 67 L.Ed.2d
207 (1981), and the burden of production
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‘‘shift[s] to the employer to articulate some
legitimate, nondiscriminatory reason’’ for
the conduct at issue.  McDonnell Douglas,
411 U.S. at 802, 93 S.Ct. 1817.  ‘‘The exis-
tence of an affirmative action plan provides
such a rationale.’’  Johnson v. Transp.
Agency, 480 U.S. 616, 626, 107 S.Ct. 1442,
94 L.Ed.2d 615 (1987). ‘‘If such a plan is
articulated as the basis for the employer’s
decision, the burden shifts to the plaintiff
to prove that TTT the plan is invalid.’’  Id.

As Kamehameha concedes that it em-
ploys a preference that favors Native Ha-
waiian applicants, plaintiff has met his bur-
den to show a prima facie case of racial
discrimination.  Maj. Op. at 839–40.
Kamehameha argues, however, that its
conduct is permissible because its admis-
sions policy was executed pursuant to an
affirmative action plan, thereby rebutting
the presumption of illegality.  Thus, as the
majority concludes, this case hinges entire-
ly on the third step of the McDonnell
Douglas analysis—i.e., whether Kameham-
eha’s plan is invalid.  See Maj. Op. at 839–
40.

It is at this point, when the majority
entirely reworks the standards for deter-
mining whether an affirmative action plan
is valid, that the majority’s analysis goes
astray.  Under United Steelworkers of
America v. Weber, 443 U.S. 193, 99 S.Ct.
2721, 61 L.Ed.2d 480 (1979), and Johnson
v. Transportation Agency, 480 U.S. 616,
107 S.Ct. 1442, 94 L.Ed.2d 615 (1987), an
affirmative action program must satisfy
the following factors to be considered val-

id:  (1) It must be ‘‘justified by the exis-
tence of a ‘manifest imbalance’ ’’ in the
employer’s workforce that is reflective of
traditionally segregated job categories;  (2)
it may not ‘‘ ‘unnecessarily trammel[ ] the
rights of [other] employees or create[ ] an
absolute bar to their advancement’ ’’;  and
(3) it must ‘‘be designed to do [no] more
than ‘attain a balance.’ ’’ Rudebusch v.
Hughes, 313 F.3d 506, 520 (9th Cir.2002)
(first and third alteration in original)
(quoting Johnson, 480 U.S. at 631, 637–38,
639, 107 S.Ct. 1442).1

Reasoning that primary and secondary
educational contracts are different, howev-
er, the majority alters all three factors and
holds that a private school may discrimi-
nate on the basis of race whenever:  (1)
‘‘significant imbalances in educational
achievement [in the community as a whole]
presently affect the target population’’;  (2)
the discriminatory policy does not ‘‘unnec-
essarily trammel[ ] the rights of students
in the non-preferred’’ racial group as a
whole ‘‘or create an absolute bar to their
advancement’’;  and (3) ‘‘the [discriminato-
ry] policy [does] no more than is necessary
to correct the imbalance TTT identified at
the first step.’’  Maj. Op. at 842.

Though I recognize that the Title VII
standard was forged in the employment
discrimination context and that some modi-
fication may be necessary to adapt it to
other settings, I disagree, as explained
below, with the majority’s general justifi-
cation for departing from precedent and
with each specific alteration it makes to

1. Rudebusch did not include the requirement
that the ‘‘manifest imbalance’’ be present in a
job category that was traditionally segregated
in its statement of the Title VII test.  See 313
F.3d at 520.  However, all of the cases we
cited in Rudebusch to support the manifest
imbalance factor included the traditional seg-
regated job category requirement in their
statement of the test.  See Johnson, 480 U.S.
at 631, 107 S.Ct. 1442;  Weber, 443 U.S. at

204, 99 S.Ct. 2721;  Higgins v. City of Vallejo,
823 F.2d 351, 356 (9th Cir.1987).  Rudebusch
gives no indication that it intentionally ex-
cluded this aspect of the requirement, and the
defendant did not argue that this requirement
had not been met.  Thus, I do not believe that
Rudebusch loosened the requirement that a
job category must be traditionally segregated
before an affirmative action plan is permissi-
ble.
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the Title VII standard.  Furthermore, I
also disagree with the majority’s applica-
tion of its own standard.

A. The Majority’s Modification of the
Title VII Standard

The majority creates a standard that, by
its own terms, applies only to primary and
secondary schools.  It grounds that deci-
sion entirely on its finding that the ordi-
nary Title VII standard, which was devel-
oped in the employment setting, cannot
apply to primary and secondary education-
al contracts.  But, there is absolutely noth-
ing in § 1981’s text to suggest that con-
tracts made with ‘‘private employers [that]
strive primarily to make money[ ] and pub-
lic employers [that] perform a specific pub-
lic function’’ should be subject to a differ-
ent standard than primary and secondary
schools that have ‘‘a much broader [exter-
nal] mission.’’  Maj. Op. at 842.  Indeed,
the majority neglects the fact that § 1981
guarantees to ‘‘[a]ll persons TTT the same
right TTT to make and enforce contracts
TTT as is enjoyed by white citizens.’’  42
U.S.C. § 1981(a) (emphasis added).  Given
§ 1981’s plain text, then, it is not surpris-
ing that the majority cannot cite a single
case to support the novel proposition that
primary and secondary educational con-
tracts are different from other contracts
and are entitled to special treatment under
§ 1981.

In fact, the Supreme Court has rejected
that very argument.  For instance, far
from finding that a school’s ‘‘much broader
mission’’ or external focus made a differ-
ence, Runyon—which involved a racially
exclusive primary and secondary private
school admissions policy—reasoned:

It is apparent that the racial exclusion
practiced by the Fairfax–Brewster
School and Bobbe’s Private School
amounts to a classic violation of § 1981.
The parents TTT sought to enter into

contractual relationships with [the
schools] for educational servicesTTTT

Under those contractual relationships,
the schools would have received pay-
ments for services rendered, and the
prospective students would have re-
ceived instruction in return for those
paymentsTTTT [N]either school offered
services on equal basis to white and
nonwhite studentsTTTT [Plaintiffs] were
denied admission to the schools because
of their race.  The TTT conclusion that
§ 1981 was thereby violated follows in-
exorably from the language of that stat-
ute, as construed in [prior Supreme
Court case law].

427 U.S. at 172–73, 96 S.Ct. 2586 (quota-
tion and citation omitted) (footnote omit-
ted).  Thus, the majority’s argument that
primary and secondary private school edu-
cational contracts should be treated differ-
ently from other contracts under § 1981
was squarely rejected in Runyon, and I
would adhere to that precedent.

Similarly, the majority’s rationale does
not find any support in Title VII jurispru-
dence.  Indeed, under Title VII the Su-
preme Court has uniformly measured af-
firmative action programs against the
standard established in Weber as explained
above.  For example, Johnson employed
Weber to determine the validity of a coun-
ty transportation agency’s affirmative ac-
tion program under Title VII. 480 U.S. at
626–40, 107 S.Ct. 1442;  see also id. at 631,
107 S.Ct. 1442 (‘‘[W]e must first examine
whether [the employment] decision was
made pursuant to a plan prompted by
concerns similar to those of the employer
in Weber.  Next, we must determine
whether the effect of the plan on [the non-
preferred race] is comparable to the effect
of the Plan in that case.’’);  id. at 627, 107
S.Ct. 1442 (‘‘The assessment of the legality
of the Agency Plan must be guided by our
decision in Weber.’’ (footnote omitted)).
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Our own jurisprudence has closely fol-
lowed the Supreme Court’s lead in this
area, and, as the majority candidly con-
cedes, under Title VII, we have always
applied the same standard, even when the
program ‘‘at issue was not wholly analo-
gous to the hiring and promotional plans at
issue in Weber and Johnson because of
some significant conceptual differences be-
tween the types of plans,’’ Maj. Op. at 841
(citation and internal quotation marks
omitted).2  Our sister circuits have done
the same, even when the case involved
primary and secondary schools that have
‘‘a much broader [external] mission.’’  See,
e.g., Taxman v. Bd. of Educ. of Twp. of
Piscataway, 91 F.3d 1547, 1564 (3d Cir.
1996) (en banc) (evaluating a plan for the
hiring and firing of primary and secondary

school teachers under the Weber stan-
dard), cert. granted, 521 U.S. 1117, 117
S.Ct. 2506, 138 L.Ed.2d 1010 (1997), cert.
dismissed, 522 U.S. 1010, 118 S.Ct. 595,
139 L.Ed.2d 431 (1997);  Cunico v. Pueblo
Sch. Dist. No. 60, 917 F.2d 431, 437–38
(10th Cir.1990) (evaluating a race conscious
lay-off plan for primary and secondary
school personnel under the Weber stan-
dard).

The majority fails to explain why we
must create a special standard for primary
and secondary educational contract cases.3

If anything, as highlighted above, Runyon
compels the conclusion that a primary and
secondary educational contract—like any
other contract—that discriminates solely
on the basis of race violates § 1981.  See

2. We have considered the validity of affirma-
tive action plans in a wide variety of contexts,
and we have always applied the same Title
VII standard.  See, e.g., Officers for Justice v.
Civil Serv. Comm’n, 979 F.2d 721, 723, 725–
26 (9th Cir.1992) (evaluating a police exami-
nation scoring regime designed ‘‘to promote a
higher percentage of minority officers’’ under
an unmodified Title VII standard);  Higgins v.
City of Vallejo, 823 F.2d 351, 356–58 (9th
Cir.1987) (evaluating a fire department’s affir-
mative action program under an unmodified
Title VII standard);  La Riviere v. EEOC, 682
F.2d 1275, 1278–80 (9th Cir.1982) (holding
that affirmative action plans by public em-
ployers should be subjected to an unmodified
Title VII standard, and evaluating a California
Highway Patrol affirmative action program
under that standard);  see also Gilligan v.
Dep’t of Labor, 81 F.3d 835, 837 (9th Cir.
1996) (discussing an affirmative action pro-
gram at the Department of Labor and stating
that the test of its validity is an unmodified
Title VII standard).  Indeed, we have also
ruled in multiple Title VII cases involving
affirmative action practices at educational in-
stitutions, and we have never even suggested
that conduct by such institutions might be
subjected to a different standard.  See, e.g.,
Rudebusch, 313 F.3d 506 (considering a uni-
versity’s equity pay adjustment under Title
VII’s standards for affirmative action pro-
grams);  Cerrato v. S.F. Cmty. Coll. Dist., 26
F.3d 968 (9th Cir.1994) (affirming a district

court judgment dismissing a claim, brought
by a professor who was passed over for the
position of dean, that challenged the district’s
affirmative action policy under an unmodified
Title VII standard).

3. The majority’s reference to the First Amend-
ment roots of ‘‘educational autonomy,’’ see
Maj. Op. at 841, is misleading since the Su-
preme Court has consistently rejected First
Amendment interests as a justification for ra-
cial discrimination.  See, e.g., Runyon, 427
U.S. at 176, 96 S.Ct. 2586 (holding that while,
‘‘it may be assumed that parents have a First
Amendment right to send their children to
educational institutions that promote’’ racial
discrimination, ‘‘it does not follow that the
practice of excluding racial minorities from
such institutions is also protected by the same
principle’’);  Norwood v. Harrison, 413 U.S.
455, 470, 93 S.Ct. 2804, 37 L.Ed.2d 723
(1973) (holding, ‘‘[i]nvidious private discrimi-
nation may be characterized as a form of
exercising freedom of association protected
by the First Amendment, but it has never been
accorded affirmative constitutional protec-
tions’’);  see also Hishon v. King & Spalding,
467 U.S. 69, 78, 104 S.Ct. 2229, 81 L.Ed.2d
59 (1984) (noting that under the First Amend-
ment, ‘‘[t]here is no constitutional right, for
example, to discriminate in the selection of
who may attend a private school or join a
labor union’’).
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427 U.S. at 172, 96 S.Ct. 2586.  As noted
above, I also disagree with the majority’s
far-reaching adaption of all three of the
Supreme Court’s factors for determining
the validity of an affirmative action pro-
gram, to which I now turn.

1. Manifest Imbalance Reflecting Tra-
ditional Segregation

The majority has substantially modified
the Court’s first factor.  Under the first
Weber and Johnson factor, the Supreme
Court has required that a Title VII affir-
mative action program be ‘‘justified by the
existence of a manifest imbalance that re-
flected underrepresentation of [the favored
group] in traditionally segregated job cate-
gories.’’  Johnson, 480 U.S. at 631, 107
S.Ct. 1442 (internal quotation marks omit-
ted);  accord Weber, 443 U.S. at 208, 209,
99 S.Ct. 2721;  id. at 212–15, 99 S.Ct. 2721
(Blackmun, J., concurring).  Our cases
have consistently and faithfully applied
this requirement.  See, e.g., Officers for
Justice v. Civil Serv. Comm’n, 979 F.2d
721, 725 (9th Cir.1992) (‘‘Under Title VII
analysis, voluntary adoption of a race-
based remedy may be justified by a show-
ing that a manifest imbalance exists, re-
flecting underrepresentation of [the fa-
vored group] in traditionally segregated
job categories.’’ (internal quotations omit-
ted));  Davis v. City & County of S.F., 890
F.2d 1438, 1448 (9th Cir.1989) (same);
Higgins v. City of Vallejo, 823 F.2d 351,
356 (9th Cir.1987) (same);  La Riviere v.
EEOC, 682 F.2d 1275, 1278 (9th Cir.1982)
(applying the same standard to a sex-
based affirmative action plan).

Likewise, we have consistently applied
the Supreme Court’s holding that ‘‘[i]n de-
termining whether an imbalance exists
that would justify taking TTT race into
account, a comparison of the percentage of
minorities TTT in the employer’s work force
with the percentage in the area labor mar-

ket TTT is appropriateTTTT’’ Johnson, 480
U.S. at 631–32, 107 S.Ct. 1442 (emphasis
added);  accord Weber, 443 U.S. at 204–
206, 99 S.Ct. 2721;  Davis, 890 F.2d at 1448
(‘‘To determine whether such an imbalance
has occurred, the court may compare the
percentage of minorities or women in the
employer’s work force with the percentage
in the area labor market or general popu-
lation.’’ (emphasis added));  Higgins, 823
F.2d at 356–57 (similar).

In other words, until today, two findings
were required to satisfy this first factor:
(1) the present existence of a manifest
imbalance in a particular job category in
the employer’s workforce;  and (2) that this
imbalance stems from historical segrega-
tion in that job category.  Those separate
requirements guaranteed two critical
things:  First, with respect to the scope of
the program, they guaranteed that there
was a particular goal in sight—namely,
representation of the historically disadvan-
taged group in the employer’s workforce in
proportion to its representation in the rele-
vant labor pool.  Johnson, 480 U.S. at 631–
32, 633 n. 10, 107 S.Ct. 1442;  Weber, 443
U.S. at 198–99, 208–09, 99 S.Ct. 2721.  By
requiring a goal based on the employer’s
own practices, Weber and Johnson were
willing to permit affirmative action pro-
grams without giving all employers license
to discriminate in favor of any group that
currently finds itself disadvantaged any-
where in the labor market.  Second, those
requirements ensured that there was a
temporal constraint, a well-defined point
after which the preference program would
no longer be necessary—that is, once the
‘‘manifest imbalance’’ in the employer’s
workforce had been corrected.  Johnson,
480 U.S. at 632, 107 S.Ct. 1442 (‘‘The re-
quirement that ‘the manifest imbalance’
relate to a ‘traditionally segregated job
category’ provides assurance both that sex
or race will be taken into account in a
manner consistent with Title VII’s purpose
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of eliminating the effects of employment
discrimination, and that the interests of
those employees not benefiting from the
plan will not be unduly infringed.’’);  Web-
er, 443 U.S. at 208–09, 99 S.Ct. 2721
(‘‘[T]he plan is a temporary measure;  it is
not intended to maintain racial balance,
but simply to eliminate a manifest racial
imbalance.  Preferential selection of craft
trainees at the Gramercy plant will end as
soon as the percentage of black skilled
craftworkers in the Gramercy plant ap-
proximates the percentage of blacks in the
local labor force.’’).  Moreover, an affirma-
tive action program that correlates to an
employer’s own internal practices is neces-
sarily limited in scope and time, because
correcting the ‘‘manifest imbalance’’ is rea-
sonably within the employer’s control.

In contrast to Weber and Johnson, the
majority’s test merely requires a private
school to ‘‘demonstrate that specific, signif-
icant imbalances in educational achieve-
ment presently affect the target popula-
tion’’ in the relevant community.4  Maj.
Op. at 842.  Thus, by completely eliminat-
ing any school-based analysis and jettison-
ing any historical inquiry,5 the majority
rejects the constraint developed in the Ti-
tle VII context that affirmative action pro-
grams must be limited in scope and dura-
tion.  Indeed, the majority effectively
green-lights discrimination so long as the
identified group currently suffers from
‘‘significant imbalances in educational

achievement.’’  Id. at 844.  Because such a
broad and perpetual license conflicts with
the Supreme Court’s consistent emphasis
on the limited and temporary nature of
permissible affirmative action plans, see,
e.g., Sheet Metal Workers’ Int’l Ass’n v.
EEOC, 478 U.S. 421, 475–79, 106 S.Ct.
3019, 92 L.Ed.2d 344 (1986), I cannot en-
dorse the majority’s new standard.  See
also, e.g., Grutter v. Bollinger, 539 U.S.
306, 342, 123 S.Ct. 2325, 156 L.Ed.2d 304
(2003) (‘‘The requirement that all race-
conscious admissions programs have a ter-
mination point ‘assure[s] all citizens that
the deviation from the norm of equal treat-
ment of all racial and ethnic groups is a
temporary matter, a measure taken in the
service of the goal of equality itself.’ ’’
(quoting Richmond v. J.A. Croson Co., 488
U.S. 469, 510, 109 S.Ct. 706, 102 L.Ed.2d
854 (1989) (plurality opinion));  Weber, 443
U.S. at 208, 99 S.Ct. 2721 (noting the
affirmative action plan in that case was ‘‘a
temporary measure’’);  W. States Paving
Co., Inc. v. Wash. State Dep’t of Transp.,
407 F.3d 983, 994 (9th Cir.2005) (‘‘A nar-
rowly tailored remedial program must also
include adequate durational limitations.’’);
Smith v. Univ. of Wash., 392 F.3d 367, 375
(9th Cir.2004) (‘‘[R]ace-conscious admis-
sions programs must be limited in time.’’).

2. Unnecessary Trammeling the Rights
of the Non–Preferred Group

The majority’s alteration of Weber and
Johnson’s second factor is similarly pro-

4. It is not entirely clear what constitutes the
relevant community under the majority’s new
test, but it appears the majority means the
state where the affirmative action program
has been adopted.  See Maj. Op. at 842.  For
instance, in announcing its new test, the ma-
jority maintains that ‘‘the relevant population
is the community as a whole,’’ id., but when
the majority applies that test, it appears that,
‘‘[t]he relevant community in this case is the
state of Hawaii,’’ id. at 843.

5. Whereas the majority justifies neither
purge, the second modification is particularly

puzzling given the majority’s repeated sugges-
tion that history is of particular significance
in this case.  See, e.g., id. at 830–31 & n. 2
(providing detailed information on Hawaiian
history to ‘‘set[ ] the stage for our more partic-
ular consideration of the educational status of
Native Hawaiian children’’);  id. at 839 (‘‘The
question remains how best to adapt the Title
VII employment framework to an educational
context and to the unique historical circum-
stances of this case.’’ (emphasis added)).
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blematic.  Under the second factor, an af-
firmative action plan must not ‘‘unneces-
sarily trammel[ ] the rights of [members of
the disfavored group] or create[ ] an abso-
lute bar to their advancement.’’  Johnson,
480 U.S. at 637–38, 107 S.Ct. 1442;  accord
Weber, 443 U.S. at 208, 99 S.Ct. 2721.  The
majority echoes this test, Maj. Op. at 842,
but it makes two important modifications.

First, under the majority’s test, whether
a discriminatory policy creates an absolute
bar or unnecessarily trammels the rights
of the disfavored race is determined by
reference to ‘‘the respective rights of mem-
bers of the non-preferred group’’ ‘‘viewed
in the relevant community, rather than in
a single school.’’  Maj. Op. at 842.  Thus,
under the majority’s new standard, we
must not consider the rights of a non-
preferred individual at the institution in
question but in the larger context of his
ability to access quality education.  See id.
at 842.  Again, as indicated above, that
standard conflicts with the established
principle that we look at the particular
institution adopting the affirmative action
program to determine whether the rights
of a member of the disfavored group have
been trammeled.  See, e.g., Johnson, 480
U.S. at 638, 107 S.Ct. 1442 (‘‘[W]hile peti-
tioner in this case was denied a promotion,
he retained his employment with the
Agency, at the same salary and with the
same seniority, and remained eligible for
other promotions.’’);  id. at 638 n. 15, 107
S.Ct. 1442 (‘‘Of the 111 new Skilled Craft
jobs [at the Agency] during [the relevant]
period, 105, or almost 95%, went to men.’’);
id. at 642, 107 S.Ct. 1442 (‘‘The decision to
[hire Joyce instead of the plaintiff] was
made pursuant to an affirmative action
plan that represents a moderate, flexible,
case-by-case approach to effecting a grad-
ual improvement in the representation of
minorities and women in the Agency’s
work force.’’ (emphasis added));  Weber,
443 U.S. at 208, 99 S.Ct. 2721 (‘‘The plan

does not require the discharge of white
workers and their replacement with new
black hirees.  Nor does the plan create an
absolute bar to the advancement of white
employees;  half of those trained in the
program will be white.’’ (citation omitted)).

Indeed, it is contrary to the spirit—and,
I had always assumed, based on the cases
cited above, the letter—of the civil rights
laws to explain to a worker who has been
discriminated against that the situation is
not so bad because there are lots of other
jobs available.  Yet that is the essence of
the majority’s new standard:  If the major-
ity thinks there are adequate educational
alternatives for the disfavored race, then
the fact that the institution in question has
discriminated against that race is of no
concern.  ‘‘Context’’ alone cannot explain
why, under the majority’s view, racial dis-
crimination in some communities would be
wrong and actionable, but in other commu-
nities, it would be acceptable and praise-
worthy.  I cannot join the majority’s anal-
ysis.

The majority makes a second important
modification and announces that in deter-
mining whether an affirmative action plan
trammels rights or creates an absolute
bar, we do not look at whether an individ-
ual has been denied an opportunity, but
whether the individual’s racial group
‘‘within the community as a whole’’ has
been denied an opportunity.  See Maj. Op.
at 844–45 (holding that because ‘‘nothing in
the record suggests that educational op-
portunities in Hawaii are deficient for stu-
dents, like Plaintiff, who lack any native
Hawaiian ancestry,’’ Kamehameha’s ad-
missions ‘‘policy neither unnecessarily
trammels the rights of non-Native Hawai-
ians nor absolutely bars their advancement
in the relevant community.’’ (emphasis
added));  id. at 844–45 (holding that be-
cause ‘‘[non-Native Hawaiian] students de-
nied admission by Kamehameha Schools[,
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as ‘‘statistical data’’ demonstrates,] have
ample and adequate alternative education-
al options,’’ Kamehameha’s admissions pol-
icy does not unnecessarily trammel rights
or create an absolute bar (emphasis add-
ed)).  That standard, however, conflicts
with both the plain meaning of § 1981 and
the basic premise that civil rights laws are
‘‘design[ed] to protect individuals of all
races,’’ McDonald v. Santa Fe Trail
Transp.  Co., 427 U.S. 273, 288 n. 19, 96
S.Ct. 2574, 49 L.Ed.2d 493 (1976) (empha-
sis added), and ‘‘not merely a group of
individuals, or a body of persons according
to their numbers,’’ Mitchell v. United
States, 313 U.S. 80, 97, 61 S.Ct. 873, 85
L.Ed. 1201 (1941).  Since, by its own
terms, § 1981 ‘‘explicitly applies to ‘all
persons ’ ’’ and not simply groups of indi-
viduals, McDonald, 427 U.S. at 287, 96
S.Ct. 2574 (quoting 42 U.S.C. § 1981(a)),
the majority’s holding that § 1981 protects
groups instead of ‘‘all persons ’’ contradicts
the statute’s plain meaning.6  Indeed, as
the Supreme Court has made clear, ‘‘[§ ]
1981, at a minimum, reaches discrimination
against an individual because he or she is
genetically part of an ethnically and phy-
siognomically distinctive sub-grouping of
homo sapiens,’’ Saint Francis Coll. v. Al–
Khazraji, 481 U.S. 604, 613, 107 S.Ct.
2022, 95 L.Ed.2d 582 (1987) (emphasis add-
ed) (internal quotation marks omitted), and
not simply, as the majority holds, racial

groups qua racial groups.  See Brown v.
Henderson, 257 F.3d 246, 252 (2d Cir.2001)
(holding that under Title VII ‘‘the ultimate
issue is the reason[ ] for the individual
plaintiff’s treatment, not the relative treat-
ment of different groups within the work-
place’’);  accord Connecticut v. Teal, 457
U.S. 440, 453–54, 102 S.Ct. 2525, 73
L.Ed.2d 130 (1982) (‘‘[Title VII’s] principal
focus TTT is the protection of the individual
employee, rather than the protection of the
minority group as a whole.’’);  Furnco
Constr. Corp. v. Waters, 438 U.S. 567, 579,
98 S.Ct. 2943, 57 L.Ed.2d 957 (1978) (stat-
ing that an employer must ‘‘provide an
equal opportunity for each applicant re-
gardless of race, without regard to wheth-
er member’s of the applicant’s race are
already proportionately represented in the
workforce’’).

This bedrock principle has its origins in
the history of the Fourteenth Amendment,
from which § 1981 derives.  The Equal
Protection Clause provides in pertinent
part that, ‘‘No State shall TTT deny to any
person within its jurisdiction the equal
protection of the laws.’’  U.S. CONST.

amend.  XIV, § 1 (emphasis added).  Just
as courts have read Title VII and—until
now—§ 1981 to protect individual rights,
courts have consistently held that the
Equal Protection Clause ‘‘protect[s] per-
sons, not groups.’’  Adarand Constructors,

6. Recognizing that the majority’s new stan-
dard conflicts with § 1981’s plain text, Judge
Fletcher suggests that ‘‘of all the federal stat-
utes to which strict text-based rules of statuto-
ry construction might be applied, § 1981 is a
particularly inappropriate candidate’’ because
under a plain-text reading ‘‘§ 1981 should not
be read to protect whites [sic] against private
racial discrimination.’’  Conc. Op. at 856.
Because McDonald departed from Judge
Fletcher’s plain-text reading of § 1981, he
reasons that we should reject the plain text of
§ 1981 altogether and turn to unrelated, re-
pealed legislation and the pronouncement of

a single congressional committee to interpret
§ 1981.  Id. at 856–57.  What Judge Fletcher
forgets, however, is that McDonald stands for
exactly the opposite proposition, namely that
‘‘the language and history of § 1981’’ demon-
strate that ‘‘§ 1981 is applicable to racial
discrimination in private employment against
white persons.’’  427 U.S. at 286–87, 96 S.Ct.
2574 (emphasis added).  Indeed, applying the
plain text of the statute, McDonald empha-
sized that, ‘‘the statute explicitly applies to ‘all
persons’, including white persons.’’  Id. at
287, 96 S.Ct. 2574 (emphasis omitted);  see
also id. at 287–96, 96 S.Ct. 2574 (discussing
the history of § 1981).
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Inc. v. Pena, 515 U.S. 200, 227, 115 S.Ct.
2097, 132 L.Ed.2d 158 (1995).  According-
ly, the Supreme Court has required that
‘‘group classification[s] TTT be subjected to
detailed judicial inquiry to ensure that the
personal right to equal protection of the
laws has not been infringed.’’  Id.;  accord
Mitchell, 313 U.S. at 97, 61 S.Ct. 873 (‘‘It is
the individual TTT who is entitled to the
equal protection of the laws,—not merely a
group of individualsTTTT’’);  Shelley v.
Kraemer, 334 U.S. 1, 22, 68 S.Ct. 836, 92
L.Ed. 1161 (1948) (‘‘The rights established
[by the Fourteenth Amendment] are per-
sonal rights.’’);  Missouri ex rel. Gaines v.
Canada, 305 U.S. 337, 349–351, 59 S.Ct.
232, 83 L.Ed. 208 (1938) (similar);  McCabe
v. Atchison, Topeka, & Sante Fe Ry. Co.,
235 U.S. 151, 161–62, 35 S.Ct. 69, 59 L.Ed.
169 (1914) (similar);  J.E.B. v. Alabama,
511 U.S. 127, 152, 114 S.Ct. 1419, 128
L.Ed.2d 89 (1994) (Kennedy, J., concurring
in judgment) (‘‘The neutral phrasing of the
Equal Protection Clause, extending its
guarantee to ‘any person,’ reveals its con-
cern with rights of individuals, not groups
(though group disabilities are sometimes
the mechanism by which the State violates
the individual right in question).’’)

This principle is manifest in one of the
cornerstones of our modern civil rights
laws, Shelley v. Kraemer, 334 U.S. 1, 68
S.Ct. 836, 92 L.Ed. 1161. In Shelley, the
Supreme Court rejected the argument that
because courts could enforce racially re-
strictive covenants equally against both
whites and African Americans, enforcing a
racially restrictive covenant against Afri-
can Americans in that case did not violate
the Equal Protection Clause.  Id. at 21–22,
68 S.Ct. 836.  In so holding, Shelley rea-
soned that because ‘‘[t]he rights created by
the first section of the Fourteenth Amend-

ment are, by its terms, guaranteed to the
individual TTT [i]t is TTT no answer to TTT

say that the courts may also be induced to
deny white persons rights of ownership
and occupancy on grounds of race or col-
or.’’  Id. at 22, 68 S.Ct. 836.  Indeed,
‘‘[e]qual protection of the laws is not
achieved through indiscriminate imposition
of inequalities.’’  Id. Contrary to Shelley,
the majority holds that equality can be
achieved ‘‘through indiscriminate imposi-
tion of inequalities.’’  Id.7

As there is no reason to depart from the
plain meaning of § 1981 or the framework
espoused in Shelley, I would follow Su-
preme Court precedent by considering the
rights of individuals, not of groups.  Con-
sequently, I cannot concur in the majori-
ty’s modification of the second Weber and
Johnson factor.

3. Attaining a Balance

Finally, the majority reworks the third
Weber and Johnson factor, which requires
that an affirmative action plan be ‘‘intend-
ed to attain a balanced work force, not to
maintain one.’’  Johnson, 480 U.S. at 639,
107 S.Ct. 1442;  accord Weber, 443 U.S. at
208, 99 S.Ct. 2721 (holding an affirmative
action ‘‘plan [should be] a temporary meas-
ure[,] TTT not intended to maintain racial
balance, but simply to eliminate a manifest
racial imbalance’’).  Though the Supreme
Court has not required that all affirmative
action programs contain an explicit end
date, Johnson also holds that, ‘‘Express
assurance that a program is only tempo-
rary may be necessary if the program
actually sets aside positions according to
specific numbers.’’  480 U.S. at 639–40, 107
S.Ct. 1442.  Indeed, in such cases, a sunset
provision is ‘‘necessary both to minimize
the effect of the program on other employ-

7. The majority’s reasoning cannot be limited
to the § 1981 context.  Indeed, if equality can
only be achieved through inequality, it is un-

clear why the majority’s rationale would not
apply with equal force to employment, hous-
ing, or public schools.
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ees, and to ensure that the plan’s goals
‘[are] not being used simply to achieve and
maintain TTT balance.’ ’’ Id. at 640, 107
S.Ct. 1442 (quoting Sheet Metal Workers,
478 U.S. at 477–78, 106 S.Ct. 3019);  accord
Taxman v. Bd. of Educ. of Twp. of Piscat-
away, 91 F.3d 1547, 1564 (3d Cir.1996) (en
banc) (‘‘[B]oth Weber and Johnson un-
equivocally provide that valid affirmative
action plans are temporary measures that
seek to attain, not maintain a permanent
racial TTT balance.’’ (internal quotation
marks omitted)), cert. granted, 521 U.S.
1117, 117 S.Ct. 2506, 138 L.Ed.2d 1010
(1997), cert. dismissed, 522 U.S. 1010, 118
S.Ct. 595, 139 L.Ed.2d 431 (1997).

Under the third factor, the majority
properly recognizes that an affirmative ac-
tion ‘‘admissions policy must do no more
than is necessary to correct’’ a racial imba-
lance and must be ‘‘temporary.’’  Maj. Op.
at 842;  accord id. at 845.  Proclaiming
that ‘‘[a]n explicit or immediately foresee-
able end date has never been required for
an affirmative action plan to be valid,’’
Maj. Op. at 846, however, the majority
completely ignores Johnson’s suggestion
that even a partial preference should be
checked by an explicit sunset provision, by
holding that Kamehameha’s absolute pref-
erence need not contain a sunset provision
at all, see Maj. Op. at 845 (holding that
Kamehameha may use race as an exclusive
admissions factor ‘‘so long as is necessary
to remedy the current educational effects
of past, private, and government-spon-
sored discrimination and of social and eco-
nomic deprivation’’);  id. at 843 (‘‘The goal
[of Kamehameha’s admissions policy] is to
bring Native Hawaiian students into edu-
cational parity with other ethnic groups in
Hawaii.’’);  see also id. at 845 (noting that
in the last ‘‘118 years, the Schools’ admis-
sions policy TTT has remained constant’’).
The majority thus not only rejects John-
son but also the Court’s admonishment
that ‘‘race-conscious admissions policies

TTT however compelling their goals, are
potentially so dangerous that they TTT

must have reasonable durational limits.’’
Grutter, 539 U.S. at 342, 123 S.Ct. 2325
(internal quotation marks and emphasis
omitted);  accord id.  (‘‘The requirement
that all race-conscious admissions pro-
grams have a termination point assure[s]
all citizens that the deviation from the
norm of equal treatment of all racial and
ethnic groups is a temporary matter, a
measure taken in the service of the goal of
equality itself.’’ (internal quotation marks
omitted)).

Far from placing a durational limit on
Kamehameha’s use of race as a dispositive
admissions factor, the majority actually
sanctions the use of race in perpetuity.
For example, since few, if any, private
parties will be able to correct ‘‘significant
imbalances in educational achievement’’ in
the entire ‘‘target population’’ through
their own individual action, the majority’s
standard effectively issues private schools
a license to engage in perpetual racial
discrimination.  Because such a limitless
use of race in determining admissions con-
travenes precedent, the majority’s retool-
ing of Johnson and Weber’s third factor is
also unsound.

B. Applying the Majority’s Standard to
Kamehameha

Even if I were to agree with the majori-
ty’s modifications to the Supreme Court’s
Title VII standard, I could not agree with
its application of that standard in this case.

1. A Manifest Imbalance Presently Af-
fecting the Target Population

Under the majority’s modified first fac-
tor, ‘‘to justify a remedial racial prefer-
ence, a private school must demonstrate
that specific, significant imbalances in edu-
cational achievement presently affect the
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target population’’ in the relevant commu-
nity.  Maj. Op. 842–43.  I have explained
above in Part I.A.1. why the majority’s
test is fundamentally flawed and conflicts
with precedent. The majority’s modifica-
tions—eliminating any focus on the
schools’ own population and any reliance
on historical practices—relieves Kame-
hameha of the burden of demonstrating its
policy is limited in scope and duration.
For the reasons I explain in the next two
sections, Kamehameha’s affirmative action
program fails both inquiries.  Neverthe-
less, under the majority’s modest thesis,
Kamehameha’s admissions policy arguably
survives the first revised factor because it
is clear that Native Hawaiians suffer from
significant imbalances in educational
achievement relative to most other ethnic
groups in Hawaii.

2. Unnecessarily Trammel the Rights
of the Non–Preferred Racial Group

Under the majority’s second prong, ‘‘we
ask whether, within the relevant communi-
ty of Hawaii, the Kamehameha Schools’
admissions policy unnecessarily trammels
the rights of the non-preferred class, that
is, students with no Hawaiian ancestry or
creates an absolute bar to their advance-
ment.’’  Maj. Op. at 844.  The majority
holds that Kamehameha does not run afoul
of this prong because:  (1) ‘‘[t]he history of
Native Hawaiians and of Kamehameha
Schools has certain unique features that
Congress has acknowledged’’;  (2) ‘‘nothing
in the record suggests that educational
opportunities in Hawaii are deficient for
[non-Native Hawaiian] students’’;  (3) non-

Native Hawaiians have no ‘‘legitimate,
firmly rooted expectation of admission to
the Schools’’;  and (4) ‘‘Kamehameha al-
lows all students to apply for admission,’’
though ‘‘once the applications are received,
the Schools consider the ethnic back-
ground of the students and admit qualified
children with Native Hawaiian ancestry
before admitting children with no such an-
cestry.’’  Maj. Op. at 844–45.  None of
these explanations is sufficient to justify
Kamehameha’s admissions policy even un-
der the revised standard.

For example, the majority’s first finding
is irrelevant.  The mere fact that ‘‘Con-
gress admitted that the United States was
responsible, in part, for the overthrow of
the Hawaiian monarchy’’ and that Con-
gress has recognized ‘‘the challenge faced
by Native Hawaiians in the educational
arena’’ and has urged Kamehameha to ‘‘re-
double its efforts to educate Native Ha-
waiian children,’’ Maj. Op. at 845 (quoting
H.R. REP. NO. 107–63(I), at 333 (2001)),
says absolutely nothing about whether
Kamehameha’s policy unnecessarily tram-
mels rights or creates an absolute bar.
Moreover, the statements the majority re-
lies on also say nothing about whether
Congress has ever been aware of Kame-
hameha’s no non-Native Hawaiians policy,
let alone endorsed it.  Indeed, it is unrea-
sonable to conclude, as the majority does,
that by briefly endorsing the schools’ larg-
er educational goals in a committee report
that does not even accompany a piece of
legislation, Congress intended to sanction
the requirements of an otherwise infirm
affirmative action plan.8

8. Indeed, considered in total, the paragraph
that the majority relies on provides remark-
ably little support for its position:

The Committee has also eliminated [certain
of] the Native Hawaiian specific programs
formerly authorizedTTTT The Committee’s
rationale for repealing these programs is
the fact that similar assistance is available

to all students, including Native Hawaiians,
under [other federal] programsTTTT Unlike
other indigenous populations, Native Ha-
waiians have a trust, established by the last
Hawaiian princess, which exists solely to
educate Native Hawaiian children.  The
Bishop Trust is currently one of the largest
charitable trusts in the world, valued in
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The majority’s second finding—that
non-Native Hawaiians have other edu-
cational opportunities—also fails to justify
the majority’s holding that Kamehameha’s
admissions policy does not create an abso-
lute bar or trammel the rights of the non-
preferred race.  In fact, as I have previ-
ously discussed, at pp. 863–66, supra, I
believe that considering non-Native Ha-
waiians’ alternatives in this way is unsound
under prevailing civil rights case law.  But
even neglecting that fact, such reliance is
particularly problematic here.  Kameham-
eha has an illustrious network of alumni
and a record of success that exceeds that
of any other school in Hawaii.  The tre-
mendous trust corpus of the Bishop Foun-
dation enables Kamehameha to offer this
excellent education at a severely discount-
ed price;  as the majority notes, the cost of
educating each student approaches $20,000
annually, but tuition at Kamehameha is
less than 10% of this figure, and most
students receive financial aid.  See Maj.
Op. at 831–32.  No other school in Hawaii
offers the same benefits at such low cost.
Thus, the majority’s second justification
flies in the face of logic and cannot justify
the majority’s holding.

I find the majority’s next finding—that
because for the last ‘‘118 years, the
Schools’ admissions policy TTT has re-
mained constant,’’ non-Native Hawaiians

have no ‘‘legitimate, firmly rooted expecta-
tion of admission to the Schools,’’ Maj. Op.
at 845 (citation omitted)—to be unavail-
ing.9  In other words, according to the
majority, because non-Native Hawaiians
have been discriminated against on the
basis of their race for a long time, they
have no cause of action under § 1981.
This view is contrary to history and logic.
Perhaps more than any other enactments
in our history, the Fourteenth Amendment
and the civil rights acts unsettled the ex-
pectations of an entire nation accustomed
to judging people by their race.  Surely
the schools in Runyon would have found
no defense by arguing that their exclusion-
ary policies were open and notorious and
that African–American students had ‘‘no
expectation of admission to the Schools.’’
Maj. Op. at 845.  Advising non-Native Ha-
waiians that they have no possibility of
admission to Kamehameha may settle
their expectations, but it does not—for
that reason—make the policy lawful.

Lastly, the majority’s final justification
for holding that Kamehameha’s admissions
policy does not unnecessarily trammel
rights or create an absolute bar is abso-
lutely wrong.  The majority begins by not-
ing that ‘‘[t]he Kamehameha Schools allow
all students to apply for admission.  But
once the applications are received, the

excess of $ 10 billion, and holds approxi-
mately 8 percent of all land in the State of
Hawaii as well as a 10 percent share of
Goldman Sachs.  The Committee urges the
Trust to redouble its efforts to educate Na-
tive Hawaiian children.  The Committee
also believes that these children should be
given the same opportunities afforded to all
of our children under the programs author-
ized in this and other acts.

H.R. REP. NO. 107–63(I), at 333 (2001).

9. Moreover, the majority ignores what John-
son actually said.  The plaintiff in that case
was eligible for promotion but he had to com-
pete with seven other applicants who could
have been promoted over him.  480 U.S. at

638, 107 S.Ct. 1442.  Accordingly, he did not
have a ‘‘firmly rooted expectation’’ in the
position he was denied.  Id. (‘‘[P]etitioner had
no absolute entitlement to the road dispatcher
position.  Seven of the applicants were classi-
fied as qualified and eligible, and the Agency
Director was authorized to promote any of
the seven.  Thus, denial of the promotion
unsettled no legitimate, firmly rooted expecta-
tion on the part of petitioner.’’ (emphasis add-
ed)).  Nowhere did Johnson hold, as the ma-
jority concludes, however, that knowledge of
a long-standing discriminatory policy justifies
discriminatory decisions made pursuant to
that policy.
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Schools consider the ethnic background of
the students and admit qualified children
with Native Hawaiian ancestry before ad-
mitting children with no such ancestry.’’
Maj. Op. at 844;  accord id. at 845–46
(noting, ‘‘if qualified students with Native
Hawaiian ancestry do not apply to the
School in sufficient numbers to fill the
spots available, as happened in one recent
year, the Schools’ policy is to open admis-
sions to any qualified candidate.’’ (footnote
omitted) (emphasis added)).  The majority
then notes, in a bit of an understatement,
that, ‘‘[b]ecause the pool of qualified poten-
tial students with Native Hawaiian blood
greatly outnumbers the available slots at
the Schools, non-Native Hawaiians gener-
ally are not admitted.’’  Id. at 844.  High-
lighting the understated nature of its con-
clusion, the majority then proceeds to drop
a footnote explaining that its euphemistic
phrase ‘‘generally are not admitted’’ means
that, from 1962 until 2002, Kamehameha
admitted exactly one student who was not
of Native Hawaiian descent.  Id. at 844 n.
10.

Proceeding as if its statement that
Kamehameha generally does not admit
non-Native Hawaiians proves that Kame-
hameha’s policy is not an absolute bar, the
majority entirely neglects to mention the
circumstances surrounding the admission
of that lone non-Native Hawaiian student.
Because those circumstances speak vol-
umes about Kamehameha’s policy, howev-
er, they deserve an extended discussion.

In 1962, Kamehameha reversed its pre-
vious policy of allowing the children of
faculty members to attend.  Thereafter,
the school did not admit a single non-
Native Hawaiian student until 2002, when
it admitted one non-Native Hawaiian stu-
dent to its Maui campus.  In response to a
firestorm of protests following that deci-
sion, Kamehameha’s trustees repeatedly
apologized to the Native Hawaiian commu-
nity, stated that the ‘‘situation’’ had
‘‘brought the problems with the admis-
sions process into sharp focus,’’ Members
of Trs. of Kamehameha Sch., Kameham-
eha’s Policy Will Remain, HONOLULU AD-

VERTISER, July 27, 2002, and acknowledged
that they had ‘‘screwed up major,’’ Rick
Daysog, Angry Ohana Grills Trustees,
HONOLULU STAR–BULLETIN, July 16, 2002.
‘‘As a result,’’ the trustees ‘‘pledged to TTT

carefully review [Kamehameha’s] admis-
sions process,’’ Members of Bd. of Trs. of
Kamehameha Sch., supra, presumably to
prevent such a ‘‘situation’’ from happening
again.

Far from an empty promise, Kameham-
eha promptly made several significant
changes to its admission practices.  First,
it created the Ho’oulu Hawaiian Data Cen-
ter to develop a Native Hawaiian registry
and certify the Hawaiian ancestry of the
schools’ applicants;  to be considered under
the school’s preference policy, an appli-
cant’s ancestry must now be verified by
the data center.10  Second, Kamehameha
temporarily waived application fees for its
Maui and Big Island campuses in order to

10. I note that in 2003, Kamehameha admitted
a student to its seventh grade class whose
application identified his maternal grandfa-
ther as Native Hawaiian.  One week before
school was set to begin, Kamehameha learned
that the student’s mother was adopted and
probably lacked biological Hawaiian ancestry.
Kamehameha immediately rescinded the stu-
dent’s acceptance.  Ultimately, Kamehameha
settled the case and agreed to allow the stu-
dent to complete his education at Kameham-

eha.  See David Waite, Boy Sues Kameham-
eha, HONOLULU ADVERTISER, Aug. 19, 2003, at
1B;  David Waite & Vicki Viotti, Kamehameha
Settles Kaua‘i Boy’s Lawsuit, HONOLULU ADVER-

TISER, Nov. 29, 2003, at 1A;  see also Vicki
Viotti & Mike Gordon, Kamehameha Settle-
ment OK’d, HONOLULU ADVERTISER, Dec. 5,
2003, at 1B (stating that the district court
indicated it believed that, legally, the boy was
Native Hawaiian).
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induce more Native Hawaiians to apply for
admission.  Third, Kamehameha further
increased the number of Native Hawaiians
applying to its Big Island campus by allow-
ing certain students, who had previously
only been eligible for admission to its main
campus in O’ahu, to apply for admission at
the Big Island campus.11  Fourth, Kame-
hameha also ceased its preliminary screen-
ing for O’ahu and Big Island applicants.

And fifth, Kamehameha ceased using a
minimum scoring threshold to evaluate ap-
plicants.  Since 1989, Kamehameha had
required applicants to achieve a minimum
composite score on an admissions test in
order to be deemed ‘‘qualified applicants.’’
Vicki Viotti, Kamehameha Standards De-
bated, HONOLULU ADVERTISER, Nov. 17,
2003, at 1B. Though that test was hardly
an impediment to the school’s preference
policy—as 2002 marked the first time in
four decades that the school had space to
admit a non-Native Hawaiian student—it
did at least provide an objective way to
measure the number of qualified Native
Hawaiian applicants.  By eliminating that
test, however, Kamehameha did away with
that objective measure, while leaving in
place ‘‘Kamehameha Schools’ admissions
policy TTT to give preference to applicants
of Hawaiian ancestry to the extent permit-
ted by law.’’  Kamehameha Schools Ad-
missions Office, Main Page, http://www.
ksbe.edu/ admissions/mainpage.html (last
visited Sep. 7, 2006).  Thus, because that
policy provides no objective guidance
whatsoever, Kamehameha’s decision leaves
it free to restrict admission solely to Na-
tive Hawaiian children, and as the trustees
promised, Kamehameha need never admit
a non-Native Hawaiian applicant again.
This description is not meant to criticize
Kamehameha’s noble mission to help Na-

tive Hawaiians receive a quality education,
but only to demonstrate that its current
policy—contrary to the majority’s creative
characterization—does pose an absolute
bar to the admittance of any non-Native
Hawaiian students.  And, such bar violates
section 1981.

3. Do No More Than Is Necessary to
Correct a Manifest Imbalance

Similarly, I must dissent from the ma-
jority’s analysis under its third prong.
Under that prong, as modified by the ma-
jority, Kamehameha’s ‘‘admissions policy
must do no more than is necessary to
correct the manifest imbalance suffered by
students of Native Hawaiian ancestry.’’
Maj. Op. at 845.  To hold that Kameham-
eha’s admissions policy survives this fac-
tor, the majority asserts that Kameham-
eha’s policy is both flexible and limited.
Id. at 845–46.  As for the former, the
majority finds that Kamehameha’s admis-
sions policy ‘‘does not do more than is
necessary’’ because that ‘‘policy is not fixed
but changes as the capacity of the Schools’
programs increases and as the well-being
of the Native Hawaiian community rises.’’
Maj. Op. at 845.  The majority fails to
provide any support for that conclusion,
and that lack of support is far from sur-
prising given that, as demonstrated above,
Kamehameha has only made its race based
admissions program more rigid, see supra
at pp. 870–71.

The majority also finds that Kameham-
eha’s admissions policy is ‘‘limited in dura-
tion’’ by the fact that ‘‘if qualified students
with Native Hawaiian ancestry do not ap-
ply to the School in sufficient numbers to
fill the spots available, as happened in one
recent year, the Schools’ policy is to open
admissions to any qualified candidate’’ and

11. Kamehameha’s flagship campus on O‘ahu
receives approximately ten applications for
every available opening, so reducing its appli-

cant pool did not present the danger that the
school would not receive enough qualified
Native Hawaiian applicants.
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the admissions policy will end when ‘‘the
current educational effects of past, private
and government-sponsored discrimination
and of social and economic deprivation’’
end.  Maj. Op. at 845 (footnote omitted).
Because, as the majority candidly con-
cedes, ‘‘there are many more qualified stu-
dents of Hawaiian ancestry than there are
available places at the Schools,’’ id. at 832,
and Kamehemeha altered its admissions
criteria in response to what ‘‘happened in
one recent year,’’ id. at 845, it is unclear
whether Kamehameha will ever admit an-
other non-Native Hawaiian student, let
alone end its racially exclusive admis-
sions policy.  I cannot understand how
Kamehameha’s policy can reasonably be
described as ‘‘limited in duration.’’ 12

As Kamehameha’s own trustees put it,
‘‘[Our policy] must remain [in place] until
Hawaiians are leading in scholastic
achievement, until they are underrepre-
sented in prisons and homeless shelters,
until their well-being is restored.’’  Trs. of
Kamehameha Sch., Kamehameha Schools’
Policy Advocates Social Justice, HONOLULU

ADVERTISER, Aug. 24, 2003.  And, according
to its website, ‘‘Kamehameha Schools’ mis-
sion is to fulfill Pauahi’s desire to create
educational opportunities in perpetuity to
improve the capability and well-being of
people of Hawaiian ancestry.’’  See Kame-
hameha Schools Admissions Office, Main
Page, http://www.ksbe.edu/admissions/
mainpage.html (last visited Sep. 7, 2006).
Because such a perpetual use of race in
admissions has no limit, I cannot join the
majority in holding that Kamehameha’s

admissions policy does no more than is
necessary and therefore survives the modi-
fied third factor.

* * * * *

The Supreme Court has long warned
that ‘‘[c]lassifications of [persons] solely on
the basis of race TTT threaten to stigmatize
individuals by reason of their membership
in a racial group and to incite racial hostili-
ty.’’  Shaw v. Reno, 509 U.S. 630, 643, 113
S.Ct. 2816, 125 L.Ed.2d 511 (1993) (cita-
tions omitted).  And as we have stated,
‘‘race-conscious programs must be de-
signed to minimize—if not avoid—burdens
upon nonculpable third parties.’’  Coral
Constr. Co. v. King County, 941 F.2d 910,
917 (9th Cir.1991).  Nothing in the majori-
ty’s opinion reassures me that Kameham-
eha has made that effort, and I must dis-
sent from the majority’s analysis.

II. CONGRESSIONAL EXEMPTION
OF KAMEHAMEHA FROM

§ 1981

As an additional justification for its deci-
sion, the majority asserts that Kameham-
eha’s policy does not violate § 1981 be-
cause Congress implicitly exempted racial
preferences for Native Hawaiians from
§ 1981’s coverage.  The majority, joined to
some extent by Judge Fletcher’s concur-
rence, accomplishes this with three prem-
ises:  First, the majority reasons that be-
cause § 1981 was enacted in 1870, prior to
the acquisition of Hawaii, ‘‘Congress could
not have had any conscious intention as to

12. Moreover, Kamehameha’s own admissions
policy may help perpetuate that policy indefi-
nitely.  Because Kamehameha bases its ad-
missions decisions heavily on an applicant’s
prior academic performance it selects the
highest-performing Native Hawaiian students
from the public school population, and that
necessarily depresses that population’s aver-
age performance in public schools.  See Vicki
Viotti, Kamehameha Standards Debated, HONO-

LULU ADVERTISER, Nov. 17, 2003, at 1B. By
continually passing over the lower perform-
ers, the Native Hawaiian population will like-
ly continue to underperform in public schools
relative to its peers.  If ‘‘preference [may] be
given TTT for so long as is necessary to reme-
dy the current educational effects,’’ Maj Op.
at 845, Kamehameha’s policy has no reason-
able end in sight.
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how [§ 1981] would apply in Hawaii.’’
Maj. Op. at 847.  Second, ‘‘Congress reen-
acted § 1981 in 1991.’’  Id. at 849.  Third,
‘‘Congress has passed [legislation] specifi-
cally affecting Native Hawaiians both be-
fore and after 1991,’’ and to read these
acts ‘‘consistently with the revised version
of § 1981,’’ we must read an exemption for
Native Hawaiians into § 1981.  Id. at 847–
48.  Indeed, according to the majority, this
is ‘‘the most plausible reading of § 1981.’’
Id. at 849.

Each of the majority’s premises is either
demonstrably wrong or utterly irrelevant.
First, the majority’s claim that ‘‘Congress
could not have had any conscious intention
as to how [§ 1981] would apply in Hawaii’’
is just plain wrong.  Maj. Op. at 847.  As
the majority observes, when Congress first
enacted § 1981 as part of the Civil Rights
Act of 1870, the Hawaiian Islands were
still a sovereign kingdom whose people
remained outside the jurisdiction of the
United States.  The United States did not
annex Hawaii until the 1890s.  See Maj.
Op. at 831, 847.  It is clear, then, that
Congress could not have initially intended
either to cover or to exempt Native Hawai-
ians from § 1981’s provisions.  But noth-
ing more can be gleaned from this fact.
The majority reads a different point into
this history:  That we do not know how
Congress intended § 1981 to apply in Ha-
waii.  This is nonsensical and flies in the
face of, among other things, § 1981 itself,
the Hawaiian Statehood Act, the equal
footing doctrine, and the Supremacy
Clause.

Hawaii and its citizens have been sub-
ject to § 1981 since Hawaii became a terri-
tory because § 1981 applies to ‘‘[a]ll per-
sons within the jurisdiction of the United
States,’’ including ‘‘every State and Terri-
tory.’’  42 U.S.C. § 1981(a) (2000).  Con-
gress reaffirmed this when Hawaii became
a state in 1959 and joined the Union with

all of the privileges and duties of all of the
other states, that is, on an ‘‘equal footing,’’
as if it had joined the Union at its found-
ing.  See Alaska v. United States, 545 U.S.
75, 125 S.Ct. 2137, 2143, 125 S.Ct. 2137,
162 L.Ed.2d 57 (2005);  United States v.
Texas, 339 U.S. 707, 716–20, 70 S.Ct. 918,
94 L.Ed. 1221 (1950).  As a new state,
Hawaii and its citizens became subject to
all laws of the United States, including
§ 1981.  See U.S. CONST. art. VI, cl. 2
(‘‘The Constitution, and the Laws of the
United States which shall be made in Pur-
suance thereof TTT shall be the supreme
Law of the Land;  and the Judges in every
State shall be bound therebyTTTT’’).  This
was made express in the Hawaiian State-
hood Act, which provided that ‘‘the laws of
the United States shall have the same
force and effect within [Hawaii] as else-
where within the United States.’’  Pub.L.
No. 86–3, § 15, 73 Stat. 11 (1959).  See
also Calkin v. Cocke, 55 U.S. 227, 235–36,
14 How. 227, 14 L.Ed. 398 (1852);  Benner
v. Porter, 50 U.S. 235, 243, 9 How. 235, 13
L.Ed. 119 (1850).  In other words, § 1981
has long applied in Hawaii and on exactly
the same terms as it applies elsewhere
within the United States.

Second, building from its first faulty
premise, the majority insists that § 1981
was ‘‘reenacted’’ in 1991.  See Maj. Op. at
847 (‘‘The 1991 amendments are TTT the
only[ ] time since Hawaii became a state
that Congress has reenacted § 1981.’’ (em-
phasis added);  id. at 847 (‘‘Congress TTT

reenacted § 1981 in 1991.’’);  id. at 847–48
(‘‘TTT the pre–1991 statutory landscape TTT

informs us about what Congress had in
mind when it reenacted § 1981’’);  id. at
849 (‘‘TTT Congress reenacted § 1981 in
1991.’’);  see also Conc. Op. at 853 (‘‘In
1991, Congress revised and reenacted
§ 1981 TTT’’);  id. at 854 (‘‘When Congress
reenacted § 1981 TTT’’).  It wasn’t.  Rath-
er, § 1981 was amended in 1991 by adding



874 470 FEDERAL REPORTER, 3d SERIES

two provisions;  not one word of § 1981’s
original text was touched by those amend-
ments.  Indeed, every word that Congress
wrote in 1870 and that was codified in
1874–and was there in 1898 when Hawaii
was annexed and in 1959 when Hawaii
became a state—is still there.

In 1991, Congress amended § 1981 in
two respects:  It codified the Court’s hold-
ing in Runyon that § 1981 applies to dis-
crimination by private actors, see 42 U.S.C.
§ 1981(c), and it statutorily overruled the
Court’s holding in Patterson v. McLean
Credit Union, 491 U.S. 164, 109 S.Ct. 2363,
105 L.Ed.2d 132 (1989), that § 1981 does
not extend to post-contract-formation con-
duct, such as the imposition of discrimina-
tory working conditions, see 42 U.S.C.
§ 1981(b).13  See also Jones v. R.R. Don-
nelley & Sons Co., 541 U.S. 369, 373, 124
S.Ct. 1836, 158 L.Ed.2d 645 (2004) (‘‘In
1991, TTT Congress responded to Patter-
son by adding a new subsection to § 1981
that defines the term ‘make and enforce
contracts’ to include the ‘termination of

contracts and the enjoyment of all bene-
fits, privileges, terms, and conditions of the
contractual relationship.’ ’’);  H.R. REP. NO.
102–40, 102d Cong., 1st Sess., pt.  II, at 37
(1991), U.S. Code Cong. & Admin.News
1991, pp. 549, 730–31 (‘‘[Subsection (b)]
overrules Patterson by adding a new sub-
section to Section 1981TTTT [Subsection
(c) ] is intended to codify Runyon v.
McCrary.’’).  The majority does not argue
that either of those amendments exempted
Native Hawaiians, and the 1991 Amend-
ments did not alter subsection (a) (except
to add the ‘‘(a)’’ and the heading), which
continues to state that the protections of
§ 1981 apply to ‘‘[a]ll persons within the
jurisdiction of the United States.’’  There
is absolutely no indication in the 1991
amendments or their legislative history
that Congress intended to exempt racial
preferences for Native Hawaiians from
§ 1981’s broad coverage.14

Third, the majority points to a variety
of other statutes that Congress passed be-

13. Section 1981, as amended, now reads in
its entirety:

(a) Statement of equal rights
All persons within the jurisdiction of the
United States shall have the same right in
every State and Territory to make and en-
force contracts, to sue, be parties, give evi-
dence, and to the full and equal benefit of
all laws and proceedings for the security of
persons and property as is enjoyed by white
citizens, and shall be subject to like punish-
ment, pains, penalties, taxes, licenses, and
exactions of every kind, and to no other.
(b) ‘‘Make and enforce contracts’’ defined
For purposes of this section, the term
‘‘make and enforce contracts’’ includes the
making, performance, modification, and
termination of contracts, and the enjoyment
of all benefits, privileges, terms, and condi-
tions of the contractual relationship.
(c) Protection against impairment
The rights protected by this section are pro-
tected against impairment by nongovern-
mental discrimination and impairment un-
der color of State law.

14. Judge Fletcher argues that the 1991
amendments were critical because ‘‘[i]t was
not until the 1991 amendments to § 1981 that
Congress specified that it intend[ed] courts to
apply the statute to substantive discrimination
by private actors.’’  Conc. Op. at 854.  It is
true that Congress made clear in what is now
42 U.S.C. § 1981(c) that § 1981(a) applies to
private entities.  But in enacting that provi-
sion, Congress merely codified the Court’s
holding in Runyon that § 1981 reached pri-
vate conduct under the Thirteenth Amend-
ment.  See Runyon, 427 U.S. at 168 n. 8, 96
S.Ct. 2586;  see also Jones v. Alfred H. Mayer
Co., 392 U.S. 409, 423–24, 437, 440, 88 S.Ct.
2186, 20 L.Ed.2d 1189 (1968) (so holding
with respect to 42 U.S.C. § 1982).  We never
questioned, post-Runyon and pre–1991, that
§ 1981 reached private conduct.  See, e.g.,
Evans v. McKay, 869 F.2d 1341, 1344 (9th
Cir.1989) (‘‘Section 1981 prohibits private ra-
cial discrimination against white persons as
well as against nonwhites.’’ (emphasis add-
ed));  Bonilla v. Oakland Scavenger Co., 697
F.2d 1297, 1299 n. 4 (9th Cir.1982) (‘‘[I]t is
clear that Section 1981 extends to private
conduct as well as state actionTTTT’’).
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fore and after 1991 which favor Native
Hawaiians.  See Maj. Op. at 847–49;  see
also Conc. Op. at 853–55.  It is beyond
dispute that Congress has enacted numer-
ous statutes providing separate benefit
programs for Native Hawaiians, but noth-
ing in those acts says anything about
§ 1981, much less exempts Native Hawai-
ians from its coverage.  See, e.g., Hawai-
ian Homes Commission Act § 1 et seq., 42
Stat. 108 (1920) (setting aside approxi-
mately 200,000 acres and establishing a
program of loans and long-term leases for
the benefit of Native Hawaiians);  Depart-
ment of Defense Appropriations Act,
Pub.L. No. 103–335, 108 Stat. 2599, 2652
(1994) (‘‘In entering into contracts with
private entities to carry out environmental
restoration and remediation of Kaho‘olawe
Island TTT the Secretary of the Navy shall
TTT give especial preference to businesses
owned by Native HawaiiansTTTT’’);  Native
Hawaiian Education Act, 20 U.S.C.
§ 7512(13) et seq. (2002) (establishing pro-
grams to facilitate the education of Native
Hawaiians and asserting a ‘‘political rela-
tionship between the United States and
the Native Hawaiian people’’);  Native
American Graves Protection and Repatria-
tion Act, 25 U.S.C. § 3001 et seq. (2002)
(extending protection to American Indian
and Native Hawaiian burial sites);  Native
Hawaiian Health Care Improvement Act
of 1992, 42 U.S.C. § 11701(17) et seq.
(1992) (creating a number of programs
aimed at improving health care for Native
Hawaiians and stating, ‘‘[t]he authority of
the Congress under the United States
Constitution to legislate in matters affect-
ing the aboriginal or indigenous peoples of
the United States includes the authority
to legislate in matters affecting the native
peoples of Alaska and Hawaii’’);  Hawaiian
Homelands Homeownership Act of 2000,
Pub.L. No. 106–569, §§ 511–514, 114 Stat.
2944, 2966–67, 2990 (2000) (providing gov-
ernmental loan guarantees ‘‘to Native Ha-

waiian families who otherwise could not
acquire housing financing’’);  National His-
toric Preservation Act, 16 U.S.C. § 470–
1(2) (1992) (stating that its purpose was to
‘‘provide leadership in the preservation of
the prehistoric and historic resources of
the United States and of the international
community of nations and in the adminis-
tration of the national preservation pro-
gram in partnership with States, Indian
tribes, Native Hawaiians, and local gov-
ernments’’);  National Museum of the
American Indian Act, 20 U.S.C. § 80q–8
(1989) (providing for the return of Native
Hawaiian human remains and funerary
objects as well as the creation of a muse-
um exclusively for the preservation and
study of the history and artifacts of Na-
tive Americans);  Drug Abuse Prevention,
Treatment and Rehabilitation Act, 21
U.S.C. § 1177(d) (1983) (involving grant
applications aimed at combating drug
abuse and providing:  ‘‘The Secretary shall
encourage the submission of and give spe-
cial consideration to applications under
this section to programs and projects
aimed at underserved populations such as
racial and ethnic minorities, Native Amer-
icans (including Native Hawaiians and Na-
tive American Pacific Islanders), youth,
the elderly, women, handicapped individu-
als, and families of drug abusers.’’);  Na-
tive American Languages Act, 25 U.S.C.
§§ 2901–06 (1990) (including Native Ha-
waiian languages in the ambit of Native
American languages accorded statutory
protection);  Workforce Investment Act of
1998, 29 U.S.C. § 2911(a) (1998) (‘‘The
purpose of this section is to support em-
ployment and training activities for Indi-
an, Alaska Native, and Native Hawaiian
individuals’’);  American Indian Religious
Freedom Act, 42 U.S.C. § 1996 (1978)
(‘‘[I]t shall be the policy of the United
States to protect and preserve for Ameri-
can Indians their inherent right of free-
dom to believe, express, and exercise the
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traditional religions of the American Indi-
an, Eskimo, Aleut, and Native Hawaiians,
including but not limited to access to
sites, use and possession of sacred objects,
and the freedom to worship through cere-
monials and traditional rites.’’);  Native
American Programs Act of 1974, 42
U.S.C. §§ 2991–92, 2991a (1975) (including
Native Hawaiians in a variety of Native
American financial and cultural benefit
programs:  ‘‘The purpose of this subchap-
ter is to promote the goal of economic and
social self-sufficiency for American Indi-
ans, Native Hawaiians, other Native
American Pacific Islanders (including
American Samoan Natives), and Alaska
Natives.’’);  Comprehensive Alcohol Abuse
and Alcoholism Prevention, Treatment,
and Rehabilitation Act, 42 U.S.C.
§ 4577(c)(4) (1983) (giving preference to
grant applications aimed at combating
drug abuse:  ‘‘The Secretary shall encour-
age the submission of and give special
consideration to applications under this
section for programs and projects aimed
at underserved populations such as racial
and ethnic minorities, Native Americans
(including Native Hawaiians and Native
American Pacific Islanders), youth, the el-
derly, women, handicapped individuals,
public inebriates, and families of alcohol-
ics.’’);  20 U.S.C. § 4441 (1986) (providing
funding for Native Hawaiian and Alaska
Native arts and cultural development);

Older Americans Act of 1965, 42 U.S.C.
§ 3001 et seq., 45 C.F.R. § 1328.1 (1988)
(establishing a ‘‘program TTT to meet the
unique needs and circumstances of Older
Hawaiian Natives’’).

The scope of those enactments further
underscores the fact that they could not
have created a Native Hawaiian exemption
from § 1981.  Take, for example, the Haw-
kins–Stafford Amendments which both the
majority and the concurrence point to as
evidence that Congress approved and ex-
empted Kamehameha’s admissions policy.
Maj. Op. at 848–49;  Conc. Op. at 854.
Those Amendments direct the Secretary of
Health and Human Services to ‘‘make
grants to the Kamehameha Schools/Bern-
ice Pauahi Bishop Estate for a demonstra-
tion program to provide Higher Education
fellowship assistance to Native Hawaiian
students.’’  Pub.L. No. 100–297, tit.  IV,
§ 4005(a), 102 Stat. 360 (1988).  A di-
rective to give Kamehameha a grant for a
demonstration program does not create an
exemption from generally applicable civil
rights laws.15  Furthermore, nothing in
Stafford–Hawkins would be inconsistent
with enforcement of § 1981 in this case.
In fact, it could not be since Congress
repealed the demonstration grant program
before the sunset provision took effect,
Pub.L. No. 103–382, tit.  III, § 363, 108
Stat. 3975 (1994), and a current version of

15. Whether Congress appropriated money to
Kamehameha has no bearing on whether it
thought that Kamehameha was in compliance
with a wholly unrelated statute.  It is easy to
generate examples which clearly illustrate
this:  Before 2003, professors at the University
of Michigan received numerous federal grants
from the National Institutes of Health and the
National Science Foundation, but this did not
indicate that either Congress or the President
believed Michigan’s admissions policy was
constitutional;  indeed, the Department of Jus-
tice filed amicus briefs in Gratz and Grutter
arguing just the opposite.  Similarly, no one
would argue that Congress, by granting feder-

al aid or favorable tax treatment to certain
corporations (such as Texaco), intended to
grant those corporations exemptions from
federal antidiscrimination laws, cf.  Smith v.
Texaco, Inc., 281 F.3d 477 (5th Cir.2002).
Nor would anyone argue that Congress, by
allocating funds to state or local police de-
partments, somehow evinces an intent to ex-
empt such departments from the purview of
42 U.S.C. § 1983.  These examples clearly
demonstrate both the absurdity and the dan-
ger inherent in using such unrelated statutes
to draw broad conclusions about Congress’s
inner mind.
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the act only mentions Kamehameha in the
findings of fact.  20 U.S.C. § 7512(16)
(2002).

Judge Fletcher goes a step farther than
the majority, arguing that the Hawkins–
Stafford Amendments and the Public
Health Service Act ‘‘specifically directed
Kamehameha Schools to do precisely what
plaintiffs in this case say is forbidden by
§ 1981.’’  Conc. Op. at 854.  I cannot see
how ‘‘ ‘mak[ing] grants to [Kamehameha]
for a demonstration program to provide
Higher Education fellowship assistance to
Native Hawaiian students’ ’’ or ‘‘ ‘pro-
vid[ing] funds to [Kamehameha] for the
purpose of providing scholarship assis-
tance’ to eligible Native Hawaiian stu-
dents’’ constitutes a specific instruction
from Congress to Kamehameha to apply a
racially exclusive admissions policy.  See
Conc. Op. at 854 (quoting Pub.L. No. 100–
297, tit.  IV, § 4005(a), 102 Stat. at 360
(formerly codified at 20 U.S.C. § 4905(a))
(repealed 1994) and citing Act of Nov. 29,
1990, Pub.L. No. 101–644, § 401, 104 Stat.
4662, 4668 (codified as amended at 42
U.S.C. § 254s)).16  Judge Fletcher’s con-
clusion is especially baffling because Con-
gress never even mentioned Kameham-
eha’s admissions policy in either piece of
legislation, including the legislative histo-
ry;  in fact, there is nothing in the congres-
sional materials to even suggest that Con-
gress knew that Kamehameha’s admissions
policy was racially exclusive, let alone that
Congress endorsed it.17

Additionally, the majority points to a
House committee report that ‘‘favorably
mentioned the Bishop Trust and exhorted

the Schools to ‘redouble [their] efforts to
provide for Native Hawaiians.’ ’’ Maj. Op.
at 849 (quoting H.R. REP. NO. 107–63(I), at
333).  A committee report, however, says
nothing about how Congress as a whole
views Kamehameha’s admission policy.
This particular report is of no legislative
value whatsoever because it does not even
accompany an act;  in other words, the
committee’s resolution does not even as-
pire to be legislative history.  Further-
more, a committee’s mere exhortation that
Kamehameha should ‘‘redouble [its] efforts
to provide for Native Hawaiians,’’ id., does
not, as the majority’s reasoning would
have it, equal legislation, duly enacted,
that ‘‘Kamehameha may continue to pro-
vide for Native Hawaiians, in violation of
existing civil rights laws, if necessary.’’  In
fact, there is absolutely no evidence that
either house of Congress, or even any
subset of its membership, knew about—let
alone approved of—Kamehameha’s abso-
lute ban on non-Native Hawaiian students.
Thus, the Hawkins–Stafford Amendments
and the House committee report do not
operate as some kind of estoppel against
applying generally applicable civil rights
laws to Native Hawaiians generally or to
Kamehameha in particular.

Finally, from this thin record, the major-
ity concludes that ‘‘the most plausible’’ way
to harmonize these acts with the ‘‘reenact-
ment’’ of § 1981 is to infer that ‘‘Congress
intended that a preference for Native Ha-
waiians, in Hawaii, by a Native Hawaiian
organization, located on the Hawaiian mon-
archy’s ancestral lands, be upheld.’’  Maj.

16. It is also worth noting, once again, that the
Hawkins–Stafford Amendments have been re-
pealed.

17. Judge Fletcher also argues that, ‘‘[i]n order
to hold for plaintiff in this case, we would
have to conclude that, Congress intended [the
1991 amendments to § 1981] to invalidate,

sub silentio, the recently enacted legislation
that provided loans and scholarships exclu-
sively to Native Hawaiians at Kamehameha
Schools.’’  Conc. Op. at 854.  Because
§ 1981, as set out above, has absolutely noth-
ing to do with legislation providing loans and
scholarships to Native Hawaiians, that asser-
tion is simply wrong.
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Op. at 849.  Mere recitation of the conclu-
sion should remind us of Justice Jackson’s
‘‘restricted railroad ticket, good for this
day and train only.’’  Smith v. Allwright,
321 U.S. 649, 669, 64 S.Ct. 757, 88 L.Ed.
987 (1944) (Jackson, J., dissenting).  In
any event, there is no need to harmonize
these statutes because there is no inconsis-
tency.  A straightforward reading of
§ 1981 does not render any other legisla-
tion non-sensical, void, or superfluous.
The fact that Congress has passed some
measures promoting Native Hawaiian edu-
cation says nothing about whether Con-
gress intended to exempt Native Hawaiian
schools from § 1981;  there is no legislative
conflict to reconcile.18  See Morton v.
Mancari, 417 U.S. 535, 551, 94 S.Ct. 2474,
41 L.Ed.2d 290 (1974) (‘‘The courts are not
at liberty to pick and choose among con-
gressional enactments, and when two stat-
utes are capable of co-existence, it is the
duty of the courts, absent a clearly ex-
pressed congressional intention to the con-
trary, to regard each as effective.’’).

Unfortunately, the majority’s reasoning
reaches far beyond Kamehameha, and in
finding that Native Hawaiian preferences
are exempt from § 1981, the majority
holds that by amending that statute in
1991, Congress narrowed the scope of one
of our oldest and most enduring civil rights
statutes.  See Maj. Op. at 847–49 (using
the enactments outlined above to ‘‘inter-
pret[ ] the scope of § 1981’’).  Moreover,

the majority’s focus on what Congress may
have been thinking ignores what Congress
actually did:  It passed § 1981, a non-dis-
crimination law of general applicability.
Section 1981, on its face, clearly does not
create any exemptions for Native Hawai-
ians;  thus, whether or not Congress
meant to create such an exemption—and
again, there is absolutely no indication that
it intended to do so—it certainly did not
create such an exception. Cf. Williams v.
Babbitt, 115 F.3d 657, 660 (9th Cir.1997)
(‘‘Congress may well have thought that, by
passing the [Reindeer Industry] Act, it
was effectively precluding anyone other
than natives from entering the reindeer
business.  Nevertheless, nothing in the
Act actually prohibits non-natives from en-
tering the Reindeer businessTTTT’’).

To my mind, the disparate statutes fa-
voring Native Hawaiians that the majority
relies on demonstrate a different point al-
together:  That when Congress wishes to
give Native Hawaiians special treatment,
it knows how to do so—and it is not shy
about it.  Cf. Malabed v. N. Slope Bor-
ough, 335 F.3d 864, 872 (9th Cir.2003)
(‘‘The existence of express preference pro-
grams created by Congress supports our
conclusionTTTT [T]hey show that when
Congress wants to authorize or require
Native [American] hiring preferences, it
knows how to do so.’’);  Dawavendewa v.
Salt River Project Agric. Improvement &
Power Dist., 154 F.3d 1117, 1123 (9th Cir.
1998) (‘‘The fact that Congress now re-

18. The majority’s reliance on Runyon in this
instance is misplaced.  See Maj. Op. at 847
(‘‘In Runyon, for instance, the Court relied on
Congress’ enactment of the Civil Rights Act of
1964 and other civil rights legislation in con-
cluding that Congress must have intended
§ 1981 to reach private acts of discrimina-
tion.’’).  Runyon discussed the passage of the
Equal Employment Opportunity Act of 1972
because, while considering that act, Congress
specifically considered repealing § 1981 to
the extent that it applied to racial discrimina-

tion by private employers.  See 427 U.S. at
173–75, 96 S.Ct. 2586.  The Runyon Court
was considering whether § 1981 applied to
private acts of racial discrimination, and that
debate provided clear evidence that Congress
believed that § 1981 applied to contracts be-
tween private parties.  Runyon provides no
support for inferring an exception for Native
Hawaiians in § 1981 merely because Con-
gress has ‘‘provide[d] specifically for their
welfare in a number of different contexts.’’
Maj. Op. at 848.
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quires a narrowly defined set of contracts
to honor local tribal preference policies
not only fails to support the argument
that it intended to accomplish that same
objective in 1964 when passing Title VII,
but it suggests quite the opposite proposi-
tion.  It shows us that when Congress
wishes to allow tribal preferences, it
adopts an appropriate amendment to the
applicable statute.’’);  Williams, 115 F.3d
at 661 (‘‘[T]he total and perpetual exclu-
sion of a majority of the population TTT

from a particular enterprise is the kind of
significant feature we would normally ex-
pect Congress to spell out if that were its
intent.’’).  Nothing in the statutory lan-
guage or legislative history of § 1981 even
hints that Congress wanted to exempt
Native Hawaiian preferences from its pro-
visions.  Finding an exemption here is be-
yond any accepted method of statutory in-
terpretation.19

If Congress wishes to exempt prefer-
ences for Native Hawaiians from § 1981, it
may do so.  Until then, however, we ought
to apply the law as written.  And as writ-
ten, § 1981 clearly encompasses Kame-
hameha’s racially exclusive admissions pol-
icy.

III. NATIVE HAWAIIANS, MAN-
CARI, AND THE SPECIAL RE-

LATIONSHIP DOCTRINE

Judge Fletcher raises an interesting
variation on the last argument.  Like the
majority, the concurrence concludes that
racial preferences on behalf of Native Ha-
waiians are exempt from § 1981.  Howev-

er, Judge Fletcher arrives at this result
via a slightly different route:  First, he
reasons that Native Hawaiian status is
both a political and a racial classification.
Conc. Op. at 850.  He then suggests that,
under the ‘‘special relationship’’ doctrine,
Congress has given Native Hawaiians spe-
cial benefits based on their political status.
Id. at 850–51.  From that, Judge Fletcher
then postulates that because Congress has
given Native Hawaiians special benefits, it
could not have intended to prohibit private
parties from doing the exact same thing.
Id. at 852.  Thus, according to the concur-
rence, § 1981, which prohibits racial pref-
erences in private contracts, must be read
to exempt preferences on behalf of Native
Hawaiians.  Id. at 856–57.

To establish his beginning premises,
Judge Fletcher must rely on Morton v.
Mancari, 417 U.S. 535, 94 S.Ct. 2474, 41
L.Ed.2d 290 (1974), which created the
‘‘special relationship’’ doctrine.  In Man-
cari, the Supreme Court held that the
Bureau of Indian Affairs’s (‘‘BIA’’) hiring
preference for Native Americans did not
constitute racial discrimination.  417 U.S.
at 553–54, 94 S.Ct. 2474.  Instead, the
Court wrote that the preference was ‘‘not
directed towards a ‘racial’ group consisting
of ‘Indians’;  instead, it applies only to
members of ‘federally recognized’ tribes.’’
Id. at 553 n. 24, 94 S.Ct. 2474.  The Court
concluded that this preference was there-
fore not a racial preference at all, but
instead a political preference, and applied
rational basis scrutiny.  Id. Judge Fletch-
er would conclude that, under Mancari,

19. The majority’s new statutory metaphysics
raises far more questions than it answers:
How many provisions favoring Native Hawai-
ians must Congress pass before we will imply
an exemption to § 1981?  Would one act fa-
voring Native Hawaiians somehow establish a
lower level of scrutiny for Native Hawaiian
preferences, and a subsequent act completely
exempt such preferences—or was the exemp-

tion granted in one fell swoop?  How might
Congress go about removing this exemption;
how many acts have to be repealed in order
to repeal this exemption?  If Congress had
wanted Native Hawaiians to be covered by
§ 1981, must it have expressly included them?
Who else is exempted from § 1981 under the
majority’s logic?

There is no end to this game.
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Congress has the power to exempt private
parties’ racial preferences in favor of Na-
tive Hawaiians from the purview of § 1981.
Conc. Op. at 853.

Before discussing the merits of the con-
currence’s reasoning, I note that Kame-
hameha did not make this argument on
appeal, and it was not briefed by either
party.  Kamehameha did argue, as the
majority concludes, that preferences in fa-
vor of Native Hawaiians are exempt from
§ 1981;  however, it did not base its argu-
ment on the special trust doctrine es-
poused in Mancari.  In fact, Kameham-
eha’s brief does not even cite Mancari.20

Because arguments not made in a party’s
appellate brief are waived, see Blanford v.
Sacramento County, 406 F.3d 1110, 1114
n. 8 (9th Cir.2005);  Paladin Assocs., Inc.
v. Mont. Power Co., 328 F.3d 1145, 1164
(9th Cir.2003), it is improper for the court
to even consider the argument raised by
Judge Fletcher.

Nonetheless, turning to the merits,
Judge Fletcher’s argument puts more
weight on Mancari than it can bear.  As I
explain in greater detail below, the excep-
tion in Mancari is an exceedingly narrow
one, limited to preferences that are politi-
cal not racial.  Second, Mancari’s special
relationship works only in those cases
where Congress has formally recognized
the sovereignty of Native American tribes.
Despite opportunity to do so, Congress has
never formally recognized the sovereignty
of Native Hawaiians.  Third, even if Con-
gress had recognized Native Hawaiians as
a sovereign body, the special relationship
doctrine applies only to preferences by the
federal government or by the tribes them-
selves.  It does not apply to private par-
ties discriminating on the basis of tribal
status;  indeed, we have been quite clear

that such private racial discrimination re-
mains illegal.

First, Judge Fletcher agrees with the
majority that ‘‘ ‘Native Hawaiians’ TTT is a
racial classification.’’  Conc. Op. at 850;
see Maj. Op. at 837 n. 9.  But Judge
Fletcher goes one step further, suggesting
that ‘‘ ‘Native Hawaiians’ is not merely a
racial classification,’’ but ‘‘also a political
classification.’’  Id. at 850–51.  If Judge
Fletcher is correct, this case, from the
outset, does not come within the special
relationship doctrine of Morton v. Man-
cari because Mancari denied the very
premise from which the concurring opinion
proceeds.  For instance, Mancari held
that the BIA’s Native American hiring
preference ‘‘does not constitute ‘racial dis-
crimination.’ ’’ 417 U.S. at 553, 94 S.Ct.
2474.  ‘‘Indeed, it is not even a ‘racial’
preference.’’  Id. As the Court explained:

The preference, as applied, is granted to
Indians not as a discrete racial group,
but, rather, as members of quasi-sover-
eign tribal entities whose lives and activ-
ities are governed by the BIA in a
unique fashion.  In the sense that there
is no other group of people favored in
this manner, the legal status of the BIA
is truly sui generis.

417 U.S. at 554, 94 S.Ct. 2474 (citation
omitted).  Moreover, in concluding that
the preference was political and not racial,
the Court relied on the fact that the bene-
ficiaries were members of federally recog-
nized tribes:

The preference is not directed towards a
‘racial’ group consisting of ‘Indians’;  in-
stead, it applies only to members of
‘federally recognized tribes.’  This oper-
ates to exclude many individuals who are
racially to be classified as ‘Indians.’  In

20. In light of the narrowness of the Mancari
exception, which I discuss below, it is easy to
see why Kamehameha decided that it was

better off using its scarce brief space and oral
argument time to pursue other arguments.



881DOE v. KAMEHAMEHA SCHOOLS/BERNICE PAUAHI
Cite as 470 F.3d 827 (9th Cir. 2006)

this sense, the preference is political
rather than racial in nature.

Id. at 553 n. 24, 94 S.Ct. 2474 (internal
quotation marks omitted).  As the Su-
preme Court explained in Rice v. Cayeta-
no, ‘‘[a]lthough the classification [in Man-
cari ] had a racial component, the Court
found it important that the preference was
not directed towards a racial group con-
sisting of Indians, but rather only to mem-
bers of federally recognized tribes.  In this
sense, the Court held, the preference was
political rather than racial in nature.’’  528
U.S. 495, 519–20, 120 S.Ct. 1044, 145
L.Ed.2d 1007 (2000) (citation and internal
quotation marks omitted).

Here, Judge Fletcher agrees that, what-
ever else Kamehameha’s admissions policy
may be, it is a racial classification.  This
fact places Kamehameha’s policy outside
the scope of Mancari’s holding.  The dis-
tinction is critical, because if a preference
for Native Hawaiians were only political
and not racial, then § 1981, by its own
terms, would not apply.  No exemption
from § 1981 would be necessary.  See Sa-
gana v. Tenorio, 384 F.3d 731, 738 (9th
Cir.2004) (‘‘[T]he guarantee that ‘all per-
sons’ may enjoy the same rights that
‘white citizens’ enjoy does not protect
against discrimination on the basis of TTT

political affiliation.’’);  Keating v. Carey,
706 F.2d 377, 384 (2d Cir.1983) (‘‘In light
of the Court’s interpretation, the legisla-
tive history, and the express language of
the statute, we hold that § 1981, however
generously construed, does not prohibit

discrimination on the basis of political affil-
iation.’’).

Further, Mancari was premised on ac-
tual federal recognition of Native Ameri-
can tribes.  See, e.g., 417 U.S. at 542, 94
S.Ct. 2474 (emphasizing the BIA’s control
over the ‘‘lives and destinies of the federal-
ly recognized Indian tribes ’’) (emphasis
added);  id. at 551, 94 S.Ct. 2474 (‘‘Resolu-
tion of the instant issue turns on the
unique legal status of Indian tribes under
federal law and upon the plenary power of
Congress, based on a history of treaties
and the assumption of a ‘guardian-ward’
status, to legislate on behalf of federally
recognized Indian tribes.’’) (emphasis add-
ed);  id. at 553 n. 24, 94 S.Ct. 2474 (‘‘The
preference is not directed towards a ‘ra-
cial’ group consisting of ‘Indians’;  instead,
it applies only to members of ‘federally
recognized’ tribes.’’) (emphasis added);  see
also Rice, 528 U.S. at 519–20, 120 S.Ct.
1044.

Native Hawaiians have never been ac-
corded formal recognition as a Native
American tribe,21 and while the ‘‘special
trust relationship’’ between Congress and
Native Hawaiians bears many similarities
to the relationship between Congress and
Native American tribes, the two relation-
ships are not identical.  And, as we recent-
ly acknowledged, ‘‘absent federal recogni-
tion, tribes do not enjoy the same status,
rights, and privileges accorded federally
recognized tribes.’’  Kahawaiolaa v. Nor-
ton, 386 F.3d 1271, 1273 n. 1 (9th Cir.
2004).  In fact, Congress has passed many
statutes benefitting Native American

21. There is currently legislation in Congress—
part of an ongoing effort—to extend formal
recognition to Native Hawaiians.  See S. 147,
109th Cong. (2005);  H.R. 309, 109th Cong.
(2005).  Neither house has taken any action
to date.  Even if it were passed, however,
there is cause to question whether such an act
would be within Congress’s constitutional
power.  See Rice, 528 U.S. at 519, 120 S.Ct.

1044 (‘‘It is a matter of some dispute TTT

whether Congress may treat the native Ha-
waiians as it does the Indian tribes.’’).  I
decline to decide this question here;  thus, I
will prospectively assume that Congress has
the power to formally recognize Native Ha-
waiians and to treat them as any other feder-
ally recognized tribe.



882 470 FEDERAL REPORTER, 3d SERIES

tribes that do not include Native Hawai-
ians, or which distinguish them from Na-
tive American tribes.  See, e.g., Indian
Self–Determination and Education Assis-
tance Act, 25 U.S.C. § 450 et seq. (2000)
(defining an ‘‘Indian’’ as ‘‘a person who is a
member of [a federally recognized] Indian
tribe’’);  25 U.S.C. § 3001(9), (10) (2000)
(defining Native American as ‘‘of, or relat-
ing to, a tribe, people, or culture that is
indigenous to the United States’’ and Na-
tive Hawaiian, by contrast, as ‘‘any individ-
ual who is a descendant of the aboriginal
people who, prior to 1778, occupied and
exercised sovereignty in the area that now
constitutes the State of Hawaii.’’);  see also
Kahawaiolaa, 386 F.3d at 1282 (‘‘[F]ederal
benefits and entitlements for native Ha-
waiians [are] different from [those] afford-
ed federally recognized Indian tribes
TTTT’’);  id.  (‘‘Congress, because of the
unique history of Hawaii, has excluded
[Native Hawaiians] from some statutes
TTTT’’);  id.  (‘‘[M]any statutes distinguish
between native Hawaiians and members of
Indian tribes.’’).

We cannot usurp Congress’s power to
grant or not grant formal recognition to
Native Hawaiians by simply declaring that
the ‘‘comparable’’ status of Native Hawai-
ians, 20 U.S.C. § 7512(12)(D), gives them

tribal status.  Congress has created a dis-
crete process for recognizing Indian tribes
as tribes.  See Indian Reorganization Act,
25 U.S.C. § 461 et seq.;  see also 25 C.F.R.
§ 83.1 et seq.  (1994) (Department of Inte-
rior regulations).  Formal recognition as a
tribe comes with a bundle of privileges,
including self-government, tribal courts,
control of Indian lands, and the power to
tax.  See, e.g., Merrion v. Jicarilla Apache
Tribe, 455 U.S. 130, 102 S.Ct. 894, 71
L.Ed.2d 21 (1982);  Montana v. United
States, 450 U.S. 544, 101 S.Ct. 1245, 67
L.Ed.2d 493 (1981);  Santa Clara Pueblo v.
Martinez, 436 U.S. 49, 98 S.Ct. 1670, 56
L.Ed.2d 106 (1978).  None of these privi-
leges have yet been afforded to Native
Hawaiians, a judgment we recently upheld
in Kahawaiolaa v. Norton.  As we con-
cluded there, ‘‘in the end, we must commit
this question to Congress to apply its wis-
dom in deciding whether or not native
Hawaiians should be included among those
eligible to apply for federal tribal recogni-
tion.’’  386 F.3d at 1283.22

Finally, even if Congress had formally
recognized Native Hawaiians, Mancari’s
special status doctrine would still not bene-
fit Kamehameha because that doctrine
does not apply to private parties.  Man-
cari approved a Native American hiring

22. Judge Fletcher’s concurrence cites two
cases decided after Mancari which, he argues,
eliminated the requirement for federal recog-
nition:  United States v. John, 437 U.S. 634, 98
S.Ct. 2541, 57 L.Ed.2d 489 (1978), and Dela-
ware Tribal Business Committee v. Weeks, 430
U.S. 73, 97 S.Ct. 911, 51 L.Ed.2d 173 (1977).
See Conc. Op. at 850–51.  I disagree with the
characterization of these cases.  The first
case, John, for example, did not even involve
a Mancari issue but concerned whether cer-
tain lands constituted ‘‘Indian country’’ for
purpose of the Major Crimes Act. See 18
U.S.C. § 1151;  see also John, 437 U.S. at 635,
647–50, 98 S.Ct. 2541. Moreover, because the
tribe involved in John had been accorded
federal recognition, reliance on that case to
demonstrate that federal recognition is not

necessary for the Mancari doctrine to apply is
inapposite.  Id. at 650, 98 S.Ct. 2541.  Simi-
larly, Judge Fletcher’s reliance on Weeks is
misplaced.  In Weeks, the Supreme Court re-
jected an Equal Protection Clause challenge
to Congress’s decision not to include the de-
scendants of members of a recognized tribe
who had voluntarily renounced their status in
exchange for United States citizenship from a
compensation scheme that benefitted the de-
scendants of tribal members who had not
renounced their tribal status.  The opinion
cites Mancari, but not for reasons important
to the holding of either case.  See 430 U.S. at
84, 85, 97 S.Ct. 911.  Neither John nor Weeks
modified Mancari’s holding, either explicitly
or implicitly.
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preference adopted by the BIA because of
the tribes’ capacity as ‘‘quasi-sovereign[s].’’
Mancari, 417 U.S. at 554, 94 S.Ct. 2474;
see also Iowa Mut. Ins. Co. v. LaPlante,
480 U.S. 9, 14, 107 S.Ct. 971, 94 L.Ed.2d 10
(1987);  Fisher v. Dist. Ct., 424 U.S. 382,
390–91, 96 S.Ct. 943, 47 L.Ed.2d 106
(1976).  The ‘‘special relationship’’ recog-
nized in Mancari was a sovereign-to-sov-
ereign relationship that Congress has the
power to regulate by virtue of the Indian
Commerce Clause, U.S. CONST. art.  I, § 8,
cl. 3, and the Treaty Clause, id.  art. II,
§ 2, cl. 2, which ‘‘has often been the source
of the Government’s power to deal with
the Indian tribes.’’  Mancari, 417 U.S. at
552, 94 S.Ct. 2474;  see also United States
v. Lara, 541 U.S. 193, 200, 124 S.Ct. 1628,
158 L.Ed.2d 420 (2004).  Thus, private
parties may not seek refuge in Mancari’s
special relationship doctrine.  Kameham-
eha—despite the strong loyalty of Native
Hawaiians—is a private school established
by a private trust, and not a recognized
means of Native Hawaiian self-govern-
ment.

Judge Fletcher’s concurrence misses
this point entirely when it asserts that
‘‘Congress may, if it wishes, permit Kame-
hameha Schools to give preferential admis-
sion treatment to Native Hawaiians.’’
Conc. Op. at 853.23  Judge Fletcher does
not cite a single case where a court has
upheld a private preference for Native

American tribal members under the spe-
cial relationship doctrine.  In fact, we have
soundly rejected exactly that argument.
In Dawavendewa v. Salt River Project
Agricultural Improvement and Power
District, 154 F.3d 1117 (9th Cir.1998), pur-
suant to an agreement with the Navajo
Tribe, an Arizona corporation sought to
discriminate in employment by favoring
members of the Navajo Tribe.  Dawaven-
dewa, a member of the Hopi Tribe, filed a
Title VII claim alleging national origin dis-
crimination.  The defendants argued that,
based on Mancari, ‘‘preferences based on
tribal affiliation are based on political af-
filiation rather than national origin and
are thus outside the realm of Title VII.’’
Id. at 1120.  Citing ‘‘the unique interest
the [BIA] had in employing Native Ameri-
cans,’’ that had led the Court to recognize
a limited exception for Congress, we held
that the plaintiff had alleged a violation of
Title VII.  Id. at 1120.

We have even rejected attempts to ex-
tend Mancari’s exception to other govern-
mental entities.  In Malabed v. North
Slope Borough, 335 F.3d 864 (9th Cir.
2003), a local government adopted an ordi-
nance that gave an employment preference
to Native Americans, defined as members
of federally recognized Indian tribes.
Plaintiffs challenged the ordinance under
the equal protection guarantee of the Alas-
ka Constitution.  The Borough attempted

23. Judge Fletcher has it backwards.  He cites
the same body of laws—the collection of dif-
ferent preferences for Native Hawaiians—as
evidence that Congress both implicitly created
a special relationship with Native Hawaiians
and implicitly exempted them from § 1981.
But Judge Fletcher’s analogy to Native Ameri-
cans is flawed:  Congress has expressly creat-
ed a special relationship with Native Ameri-
cans by formally recognizing the tribes.

This makes a difference.  The Tenth and
Eleventh Circuits have held that Native Amer-
ican tribal entities are implicitly exempt from
some suits under § 1981.  But those courts

reasoned that because tribes are expressly ex-
empted from disparate impact suits under
Title VII, see 42 U.S.C. § 2000e(b);  id.
§ 2000e–2, plaintiffs may not circumvent Title
VII’s exemption by suing under § 1981.  See
Taylor v. Alabama Intertribal Council Title IV
J.T.P.A., 261 F.3d 1032, 1034–35 (11th Cir.
2001);  Wardle v. Ute Indian Tribe, 623 F.2d
670, 672 (10th Cir.1980).  Unlike the tribes,
Native Hawaiians are not expressly exempted
from Title VII, although there may be reason
to wonder whether the majority’s opinion im-
plicitly exempts them.
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to justify its ordinance by relying on Man-
cari.  Citing Rice, we limited Mancari’s
political exception to Congress’s dealings
with federally recognized Native American
tribes and invalidated the ordinance.  See
id. at 865 n. 5 (‘‘Mancari held only that
when Congress acts to fulfill its unique
trust responsibilities toward Indian tribes,
such legislation is not based on a suspect
classification.’’ (emphasis added)).  Other
courts have taken a similar approach.  See,
e.g., Tafoya v. City of Albuquerque, 751
F.Supp. 1527, 1530 (D.N.M.1990) (‘‘As the
Supreme Court so clearly stated in Mor-
ton, Congress’ obligations to Indians are
constitutionally based and unique.  The
City of Albuquerque does not have compa-
rable power to treat members of federally
recognized Indian tribes or pueblos or
members of the Navajo Nation differently
than other groups of Indians or non-Indi-
ans.’’);  id. at 1531 (‘‘The Albuquerque City
Council has considerably less power than
the United States Congress to pass law
discriminating in favor of members of fed-
erally recognized Indian tribes and pueb-
los.  In this respect, the rationale in Mor-
ton is inapplicable to this case.’’);  see also
Rice, 528 U.S. at 520, 522, 120 S.Ct. 1044
(refusing to extend Mancari to state elec-
tions privileging Native Hawaiians;  ‘‘the
elections for OHA trustee are elections of
the State, not a separate quasi sovereign’’).

Mancari may not even extend to Native
American preferences in hiring by other
federal agencies.  The Court’s holding in
Mancari relied on the fact that ‘‘the pref-
erence applies only to employment in the
Indian service,’’ an agency that the Court
described as ‘‘sui generis.’’  417 U.S. at
554, 94 S.Ct. 2474.  The Court specifically
did not ‘‘consider the obviously more diffi-
cult question that would be presented by a
blanket exemption for Indians from all civ-
il service examinations.’’  Id.;  see also
Rice, 528 U.S. at 520, 120 S.Ct. 1044 (not-
ing ‘‘that [Mancari ] was confined to the

authority of the BIA, an agency described
as ‘sui generis’ ’’);  Dawavendewa, 154
F.3d at 1120 (similar).  We have previous-
ly limited the scope of Mancari in this
fashion.  In Williams v. Babbitt, 115 F.3d
657 (9th Cir.1997), for example, we consid-
ered whether the Reindeer Industry Act
limited ownership of reindeer to Native
Alaskans and whether such a limitation
would be constitutional.  The Act’s defend-
ers attempted to justify it under the
Court’s holding in Mancari.  We rejected
this argument, holding that the power
granted Congress under Mancari’s excep-
tion was of a far narrower scope.  See id.
at 664 (‘‘The preference at issue in Man-
cari only applied to the BIA, an agency
created for the purpose of serving Indi-
ans.’’);  id. at 664–65 (‘‘[W]e can discern
Mancari’s scope by looking to the cases it
cited as examples of permissible special
treatment for Indians.  Each case dealt
with life in the immediate vicinity of Indian
land.’’ (citations omitted));  id. at 655
(‘‘While Mancari is not necessarily limited
to statutes that give special treatment to
Indians on Indian land, we do read it as
shielding only those statutes that affect
uniquely Indian interests.’’);  id.  (‘‘[W]e
seriously doubt that Congress could give
Indians a complete monopoly on the casino
industry or on Space Shuttle contracts.’’).

In sum, Mancari does not support
Judge Fletcher’s claim that Kamehameha’s
admissions policy is justified because it is
both a racial and political classification.
Judge Fletcher’s rationale would render
Mancari unrecognizable.  Indeed, as with
the exclusive Native Hawaiian voting
scheme rejected by the Supreme Court in
Rice, if Kamehameha’s racially exclusive
admissions policy ‘‘were to be sustained
under Mancari we would be required to
accept some beginning premises not yet
established in our case lawTTTT These
propositions would raise questions of con-
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siderable moment and difficulty.’’  528
U.S. at 518, 120 S.Ct. 1044.

IV. CONCLUSION

As noble as Kamehameha’s goals may
be, I cannot reconcile its admissions pref-
erence—a racially exclusive policy that op-
erates as a complete bar to all applicants
who are not of the preferred race—with
the Supreme Court’s requirements for a
valid affirmative action plan.  I cannot rec-
oncile Kamehameha’s admissions policy
with the plain commands of § 1981, nor
can I find any evidence whatsoever that
Congress exempted Kamehameha from
§ 1981 altogether.  The majority exempts
an organization with noble goals that seeks
to remedy a significant problem in a com-
munity that is in great need, but it can do
so only because the majority departs from
clear principles and established precedent.

I respectfully dissent.

RYMER, Circuit Judge, with whom
KOZINSKI, O’SCANNLAIN, TALLMAN
and CALLAHAN, Circuit Judges, join,
dissenting:

This is altogether infelicitous.

On the one hand, the Kamehameha
Schools is a well-recognized, widely-ac-
claimed private school, established before
Hawaii became a state, whose primary
mission has been to educate Native Hawai-
ian students in a culturally sensitive, chal-
lenging way.  It receives no federal funds
and does not operate for profit.  Its pur-
pose of providing meaningful access to ed-
ucational opportunity is intuitively salu-

tary.  On the other hand, the admissions
policy of the Kamehameha Schools prefers
students of Native Hawaiian ancestry in
such a way that, as a practical matter, non-
Native Hawaiian students are precluded.

The question is whether Kamehameha’s
admissions policy violates 42 U.S.C.
§ 1981.  Section 1981 was originally enact-
ed as part of the 1866 Civil Rights Act, and
confers on ‘‘[a]ll persons TTT the same
right in every State TTT to make and en-
force contracts as is enjoyed by white citi-
zensTTTT’’

We do not write on a clean slate, other-
wise I would question how a statute that
accords to all persons the same right to
contract as is enjoyed by white citizens
can mean the same right to contract as is
enjoyed by Native Hawaiians.  Yet it was
held long ago that § 1981 applies to per-
sons of any race, McDonald v. Santa Fe
Trail Transp. Co., 427 U.S. 273, 96 S.Ct.
2574, 49 L.Ed.2d 493 (1976), and more
recently, that Native Hawaiian ancestry
can be a proxy for race, Rice v. Cayetano,
528 U.S. 495, 514, 120 S.Ct. 1044, 145
L.Ed.2d 1007 (2000).1  Likewise, I would
have difficulty understanding how § 1981
applies to a purely private, philanthropical-
ly-endowed, non-profit educational institu-
tion.  However, it was also held long ago
that § 1981 applies to private transactions,
Tillman v. Wheaton–Haven Recreation
Assn., 410 U.S. 431, 440, 93 S.Ct. 1090, 35
L.Ed.2d 403 (1973), including to contracts
for educational services,2 Runyon v.
McCrary, 427 U.S. 160, 96 S.Ct. 2586, 49

1. See also Saint Francis College v. Al–Khazra-
ji, 481 U.S. 604, 107 S.Ct. 2022, 95 L.Ed.2d
582 (1987) (holding that § 1981 protects
against discrimination based on ancestry).

2. Neither party discusses whether the right to
‘‘contract’’ is implicated by the kind of subsi-
dized educational opportunity offered by the
Kamehameha Schools.  Cf. Runyon, 427 U.S.

at 172, 96 S.Ct. 2586 (noting that the private,
commercially operated schools being sued
there for excluding qualified children solely
because they were black would have received
payments for services rendered, and the pro-
spective students would have received in-
struction in return for those payments).
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L.Ed.2d 415 (1976).3  But see Jones v.
Alfred H. Mayer Co., 392 U.S. 409, 449–76,
88 S.Ct. 2186, 20 L.Ed.2d 1189 (1968)
(Harlan, J., dissenting from application of
the similarly-worded 42 U.S.C. § 1982 to
private discrimination in the sale or rental
of property);  Runyon, 427 U.S. at 192–
214, 96 S.Ct. 2586 (White, J., dissenting).
Finally, because education is the greatest
inheritance of all, I have difficulty under-
standing what business it is of the federal
government to tell a Native Hawaiian that
she can’t choose to help other Native Ha-
waiians whom she believes particularly
need it.

This said, I am not persuaded that prec-
edent allows the Kamehameha Schools to
justify its preferential admissions policy on
the footing that the policy redresses past
societal discrimination against Native Ha-
waiians.  The majority and dissenting
opinions agree that we are guided by Title
VII standards.4  I agree with Judge Bybee
that when, as here, a voluntary, private,
affirmative action plan is at issue, the test
is whether it eliminates a manifest racial
imbalance, does not unnecessarily trammel
the rights of non-preferred groups or cre-
ate an absolute bar to their advancement,
and makes adjustments that do no more
than necessary to obtain a racial balance.
United Steelworkers of America v. Weber,
443 U.S. 193, 208–09, 99 S.Ct. 2721, 61
L.Ed.2d 480 (1979);  see Rudebusch v.
Hughes, 313 F.3d 506, 521 (9th Cir.2002)
(breaking the Weber standard into these
three factors).

Obviously, the Kamehameha Schools it-
self has never discriminated against Native
Hawaiians;  it is dedicated to serving them.
Thus, the articulated justification for its
race-based admissions policy is to remedy
external discrimination, not internal imba-
lance. Even if a private educational enter-
prise has more wiggle room in defining its
core mission in a race-conscious way than
a private employer, to legitimate a race-
based policy solely on account of discrimi-
nation by others is to put no bounds on it
at all.  To do so would render meaningless
the factors that influenced the Supreme
Court in Weber to approve a voluntary,
private, affirmative action plan.  443 U.S.
at 208–09, 99 S.Ct. 2721.  A private enti-
ty’s progress toward achieving ‘‘balance’’
cannot realistically be assessed if meas-
ured against society as a whole rather than
its own work force or its own student
body.  But, even if a private party should
be able to assume a public responsibility
for remediation of past societal discrimina-
tion, the acceptable goal of a race-con-
scious admissions policy for a public edu-
cational institution is to achieve a diverse
student body.  Grutter, 539 U.S. at 325,
123 S.Ct. 2325 (endorsing the view that
student body diversity is a compelling
state interest that can justify the use of
race in public university admissions).  The
purpose of Kamehameha Schools and its
admissions policy is, of course, just the
opposite.  That, in a nutshell, is why I feel
bound to reverse.

3. The Court noted both points—that § 1981
applies to any race and to a contract for
educational services—in Gratz v. Bollinger,
539 U.S. 244, 276 n. 23, 123 S.Ct. 2411, 156
L.Ed.2d 257 (2003) (citing McDonald and
Runyon with apparent approval).

4. See Patterson v. McLean Credit Union, 491
U.S. 164, 186–87, 109 S.Ct. 2363, 105
L.Ed.2d 132 (1989) (embracing Title VII
framework in § 1981 case).  But see Grutter v.

Bollinger, 539 U.S. 306, 343, 123 S.Ct. 2325,
156 L.Ed.2d 304 (2003) (observing that ‘‘the
prohibition against discrimination in § 1981
is co-extensive with the Equal Protection
Clause’’), and Gratz, 539 U.S. at 276 n. 23,
123 S.Ct. 2411 (noting that ‘‘purposeful dis-
crimination that violates the Equal Protection
Clause of the Fourteenth Amendment will
also violate § 1981’’).
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Beyond this, I agree with Judge Bybee
that Congressional applause for programs
that benefit Native Hawaiians neither con-
notes approval of an exclusionary admis-
sions policy based on racial preference, nor
grafts an exception onto § 1981.  I also
agree that Morton v. Mancari, 417 U.S.
535, 94 S.Ct. 2474, 41 L.Ed.2d 290 (1974),
does not save the Kamehameha policy.
Mancari involved a federal employment
preference for persons of tribal ancestry
that the Court upheld against a Fifth
Amendment challenge because tribes,
which are federally-recognized, are a polit-
ical, rather than a racial, classification.
417 U.S. at 553–55, 94 S.Ct. 2474.  Howev-
er, the Court has since declined to extend
Mancari to an Hawaii statutory scheme
that restricted voting for certain state offi-
cials to those of Native Hawaiian ancestry.
Rice, 528 U.S. at 518–23, 120 S.Ct. 1044.

As no other basis appears for affirming,
I would reverse.

KLEINFELD, Circuit Judge, with
whom Judges KOZINSKI and
O’SCANNLAIN, Circuit Judges, join,
dissenting:

I agree in large part with Judge Bybee’s
dissent and join in Parts II and III. His

analysis of the majority and concurring
opinions is in my view correct.

I write separately because I do not
agree with Judge Bybee’s view that Title
VII provides the standard of review in this
case.  Title VII prohibits discrimination in
employment.1  This case does not involve
employment.  Title VII has nothing to do
with exclusion of students from schools
because of race.  Nor is there a need to
mine Title VII for some sort of analogy.2

The recent U.S. Supreme Court deci-
sions about affirmative action, Grutter3

and Gratz,4 also have nothing to do with
this case.  Those cases involved whether
racial discrimination by public schools un-
der affirmative action plans violated the
Equal Protection Clause of the Fourteenth
Amendment.  This case does not involve a
public school or state action, so Grutter,
Gratz, and the Equal Protection Clause do
not come into the analysis.

We are not free to treat Hawaiian ances-
try as a political rather than racial desig-
nation under Morton v. Mancari5 because
the Supreme Court held in Rice v. Cayeta-
no that Hawaiian ancestry is a ‘‘racial clas-
sification.’’ 6  If Congress chooses to define
persons of Native Hawaiian ancestry as
Indians under 25 U.S.C. § 479 or some

1. See 42 U.S.C. § 2000e–2(a) (‘‘It shall be an
unlawful employment practice for an employ-
er (1) to fail or refuse to hire or to discharge
any individual, or otherwise to discriminate
against any individual with respect to his
compensation, terms, conditions, or privileges
of employment, because of such individual’s
race, color, religion, sex, or national origin;
or (2) to limit, segregate, or classify his em-
ployees or applicants for employment in any
way which would deprive or tend to deprive
any individual of employment opportunities
or otherwise adversely affect his status as an
employee, because of such individual’s race,
color, religion, sex, or national origin.’’).

2. Patterson v. McLean Credit Union, 491 U.S.
164, 109 S.Ct. 2363, 105 L.Ed.2d 132 (1989),

speaks to both Title VII and 42 U.S.C. § 1981.
Because Patterson was an employment case
covered in part by each statute, it does not
speak to exclusion from a private school by
reason of race.

3. Grutter v. Bollinger, 539 U.S. 306, 123 S.Ct.
2325, 156 L.Ed.2d 304 (2003).

4. Gratz v. Bollinger, 539 U.S. 244, 123 S.Ct.
2411, 156 L.Ed.2d 257 (2003).

5. 417 U.S. 535, 94 S.Ct. 2474, 41 L.Ed.2d 290
(1974).

6. Rice v. Cayetano, 528 U.S. 495, 522, 120
S.Ct. 1044, 145 L.Ed.2d 1007 (2000).
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other provision, perhaps it can.7  But it
has not.

This case is considerably simpler.  In
practice, Kamehameha Schools excludes
students who do not have Native Hawaiian
ancestry.  The Kamehameha Schools are
admirable in many ways, and there are
good historical and social reasons why rea-
sonable people might want to follow just
such a policy.  But we are not free to
make a social judgment about what is best
for Hawaiians.  We are stuck with a case
that is before us in our capacity as judges
and we have to follow the law.

The law we have to follow was laid down
by the Supreme Court in Runyon v.
McCrary.8  Runyon holds that the Civil
Rights Act of 1866, 42 U.S.C. § 1981, pro-
hibits a private school from denying admis-
sion to prospective students because of
their race.9  It might have been thought
that Runyon prohibited discrimination
only against black people, but we are not
free to interpret it that way.  In Mc-
Donald v. Santa Fe Trail Transportation,
the Supreme Court decided that the stat-
ute construed in Runyon, 42 U.S.C.
§ 1981, protects whites as well as non-
whites from discrimination.10  A fortiori it
protects all the ethnic groups in Hawaii:
blacks, Filipino–Americans, Japanese–
Americans, American Samoans, Chinese–
Americans, and all the others, regardless
of their ancestry.

In my view, that is the end of the analy-
sis.  I might have preferred to avoid decid-
ing this case, if some jurisdictional defect
existed.  But we do have jurisdiction.
Employment law, Indian law, our admira-
tion for Kamehameha Schools, and our

sentiments about public policy are irrele-
vant.

I respectfully dissent.

KOZINSKI, Circuit Judge, dissenting:

I join all three of my dissenting col-
leagues.  Judges Rymer, Kleinfeld and
Bybee have catalogued eloquently the
many reasons why neither the majority
nor the concurrence reflects what the law
is, or should be, and there’s nothing I can
add on that score.

I write only to point out that the issue
we are called on to decide may be a prob-
lem of the schools’ own making.  Runyon
v. McCrary, 427 U.S. 160, 172–73, 96 S.Ct.
2586, 49 L.Ed.2d 415 (1976), and Mc-
Donald v. Santa Fe Trail Transportation
Co., 427 U.S. 273, 295–96, 96 S.Ct. 2574, 49
L.Ed.2d 493 (1976), prohibit private racial
discrimination in the making and enforcing
of contracts.  The provision is implicated
here because the schools charge tuition
and must therefore enter into a contractu-
al relationship with each student.  I don’t
believe section 1981 would apply at all if
the schools were run entirely as a philan-
thropic enterprise and allowed students to
attend for free.  In Runyon, ‘‘the racial
exclusion practiced by the [schools]
amount[ed] to a classic violation of
§ 1981,’’ because ‘‘[t]he parents TTT sought
to enter into contractual relationships with
[the schools] for educational services.’’
427 U.S. at 172, 96 S.Ct. 2586.  The Court
emphasized the commercial nature of the
relationship:  ‘‘Under those contractual re-
lationships, the schools would have re-
ceived payments for services rendered,

7. See Rice v. Cayetano, 528 U.S. 495, 519, 120
S.Ct. 1044, 145 L.Ed.2d 1007 (2000).

8. 427 U.S. 160, 96 S.Ct. 2586, 49 L.Ed.2d 415
(1976).

9. Runyon v. McCrary, 427 U.S. 160, 172–73,
96 S.Ct. 2586, 49 L.Ed.2d 415 (1976).

10. McDonald v. Santa Fe Trail Transp. Co.,
427 U.S. 273, 280, 96 S.Ct. 2574, 49 L.Ed.2d
493 (1976).
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and the prospective students would have
received instruction in return for those
payments.’’  Id. I have found no case
where section 1981 has been applied to a
charity.  Were the schools to forego charg-
ing tuition, their relationship to their stu-
dents would probably not be deemed ‘‘con-
tractual’’ as that term is used in section
1981 and Runyon.

Being able to charge tuition is, of course,
not inconsequential.  For most private
schools it is a make-or-break proposition.
But it may not be so for the Kamehameha
Schools, which were set up primarily as
eleemosynary institutions.  The tuition
they charge reflects only a small fraction
of their operating costs and, even then,
most students pay a reduced tuition, or no
tuition at all.  See maj. op. at 831–32.  The
schools’ substantial endowment may en-
able them to continue operating without
charging any tuition for a very long time—
perhaps indefinitely.

Given the scores of pages we have writ-
ten on both sides of this issue, it should be
clear that the question is close and ours
may not be the last word.  Given the
passions this case has aroused, see maj. op.
at 835 n. 6, it’s worth noting that what’s
really at stake may not be the operation of
the Kamehameha Schools along their tra-
ditional (preferential) model, but merely a
few million dollars a year the schools now
get from their own students.

,
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Background:  Following settlement in
§ 1983 sex discrimination action against
municipal police department and individu-
als, plaintiff sought attorney fees under
§ 1988. The United States District Court
for the District of Montana, Jack D. Shan-
strom, J., denied application. The Court of
Appeals vacated and remanded, 36 Fed.
Appx. 614. On remand, the District Court
awarded attorney fees of approximately
$86,000. Plaintiff appealed.

Holding:  The Court of Appeals, Kleinfeld,
Circuit Judge, held that District Court did
not abuse its discretion by lowering hourly
rate used for § 1988 lodestar calculation.

Affirmed.

Graber, Circuit Judge, filed opinion con-
curring in part and dissenting in part.
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Court of Appeals reviews for abuse of

discretion district court’s determination of
amount of attorney fee award under
§ 1988.  42 U.S.C.A. § 1988.

2. Civil Rights O1490
Party seeking attorney fee award un-
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