IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

FILEp

ELIZABETH L EYBA. NATASHA 9t Sanita Fe iy
APODACA. NANCY Il LIN. MONICA UL - -
GARCIA. LUCY M. MARQUEZ., MARK =0 /s
MILLER, COPPER PERRY. DAVID M

SANDOVAL. KRISTI SEIBOLD, RUSSELLA ATTHEW 4. DYKMAN
SERNA, and KIMBERLY WRIGHT. CLERK '

on their own behalf and on behalf of a class of
similarly sitwated persons,

Plaintitfs,
Vs,

No. CIV-05-0036 BB'ACT

SANTA FE COUNTY BOARD OF
COMNMISSIONERS: MANAGEMENT

& TRAINING CORPORATION:

SANTA FE COUNTY SHERIFT GREG
SOLANQ, in his individual and ollicial
capacities: FORMER SANTA FE COUNTY
SHERIFE RAYMOND L. SISNEROS. in his
tndividual and oflicial capacitics: and KERRY
DIXON. in his individual and ofticial capacities.

Defendants.

JOINT UNOPPOSED MOTION FOR PRELIMINARY
APPROVAL OF CLASS ACTION SETTLEMENT AGREEMENT

Plaintills [:lizabeth [eyba. Natasha Apodaca, Nancy Ellin. Monica Gareia. Lucy M.
Marguez, Mark Miller. Copper Perry. David Sandoval. Kristi Seibold, Russella Serna. and
Kimberly Wright (collectively “Named Plaintiffs™ or “Plaintiffs™) individually and on behalf of
the settlement class defined herein: Defendants Management & ‘Training Corporation and Kerry

Dixon. in his individual and official capacities ("MTC Defendants™): and Santa l'e County
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Board of Commissioners, Santa Fe County Sherit! Greg Solano. in his individual and official
capacities. and Former Santa Fe County Sherilf Ravmond 1. Sisperos, in his individual and
official capacitics (“Santa I'e County Defendants™) (hercinafter collectively reterred to as “the
Parties™), by and through their respective counsel, jointly move the Court to grant preliminary
approval ol a Stipulation of Settlement (“Settlement Agreement™) that has been negotiated and
reached by the Partics as a proposed complete resolution of this class action case. A copy of the
Settlement Agreement is attached hereto as Exhibit A, Specifically. the Parties request the Court
to enter an Order, in the form attached hercto as Iixhibit B: (1) preliminarily approving the
Settlement Agreement: (2) conditionally certifving the Class: (3) appointing Named Plaintif1s as
Class Representatives: (4) appointing counsel for the Named Plaintifls as Class Counsel: (5)
approving the form and manner of the Notice to be sent to Class Members and a Summary
Notice 1o be published in various newspapers concerning the Settlement Agreement;' (6)
approving the forms of. and selling deadlines for submission of. claim forms. exclusion requests
(“opt outs™) and objections:” and (7) setting a date for a formal faimess hearing.

This motion will explain the circumstances and terms of the settlement. and the legal

prounds supporting its preliminary approval.

A Copy of the proposed Notice is attached as Exhibit 2 to the Settlement Agreement.

A Copy of the Cliim FForm is altached as Fixhibit 1 lo the Settlement Apreement.



I. INTRODUCTION

A, The Action

On January 12. 2005, Plaintifts filed a lawsuit against the MTC Detendants and the Santa
Fe County Delendants. captioned Levba er al. v. Santa Fe County Board ot Commissioners. ot
al.o No. CIV-03-0036 BB/ACT (the “Action™). The Action was brought on behalf of the Named
Plaintifts and all other persons similarly sitvated. Plaintitts allege that they were unlasviully
subjected to strip searches performed pursuant to the policies. practices and customs of
Defendants of conducting strip searches of all incoming pre-arraignment detainees. without
individualized reasonable beliet that the detainees possessed weapons. drugs or contraband.

In the Action. Plaintitts sought damages for civil rights violations under 42 U.S.C. §
1983, and for claims arising under the New Mexico Tort Claims Act and New Mexico common
law. PlaintitTs additionally sought a judgment declaring that Detendants must cease the activities
described hercein and enjoining Defendants from any further strip searches without individualized
reasonable suspicion.

The Detendants generally deny the claims in the Action, The MTC Defendants contend
that the admissions search policics at the Santa Fe County Adult Detention Center were
reasonably related to legitimate penological interests in deterring the introduction of weapons.
drugs and other contraband into the detention center. As such. Defendants submit that detention
center policies are entitled to deference under the law. and that the policies should not be found
to violate the Constitution or any state law. Defendants deny that alt of the Plaintifls were

subject to strip searches upon adimission to the detention center. and they deny that all pre-



arraignment detainees were strip searched during the period of time in question. Defendants
further deny that searches of the Plaintiffs violated any state or federal statutory or common law,

The Santu Fe County Defendants deny any and all liability for their own acts and
omissions and deny any liability for the acts and omissions by independent contractor MTC and
MTC s employees. The Santa Fe County Defendants contend that Count I fails to stale a claim
upon which relief can be granted under the New Mexico Tort Claims Act. In addition.
Delendant Solano and Defendant Sisneros affirmatively assert that they had no role whatsoever
in the formulation or implementation of MTC's strip scarch policics and have no individual
responsibility or liability for any of the allegedly unconstitutional policies, practices or acts of
the MTC Detendants, and they also assert qualified imnunity as to the violations of 42 U.S.C. §
1983 alleged in the complaint. In addition, Defendants assert that a class action is inappropriate
and that the claim tor injunctive relief is moot.

Nonetheless, while denving any liability. the Defendants consider it desirable and in their
interests that the Action be dismissed on the terms set torth in the Settlement Agreement in order
o avoid further expense, inconvenience. and distraction. and to avoid protracted litigation.

By entering into the Scttlement Agreement and taking actions pursuant to i, the Parties
do not concede that any particular allegations. claims or defenses in the Action have merit.
Accordingly. while Delendants join in this motion for preliminary approval of the Settlement
Agreement and request that the Court enter the accompanying Order. this motion does not
constitute an admission of any Hability or of the propriely of class action treatment of this

litigation in the event that the Court does not preliminarily or finally approve the Settlement or if



such approval is overturned on appeal. In the event that linal approval ts not obtained and the
Settlement Agreement does not become effective. nothing in this motion or the uccompanying
settlement pleadings may be used for any purpose in further litigation of the claims of the Named
Plaintifls or of any of the putative Class Members that they seek 1o represent. Similarly. even if
the Settlement Agreement is tinally approved and becomes effective. none of the assertions made
in this motion or in any of the accompanying settlement pleadings constitutes or should be
deemed an admisston by any of the Delendants in any litigation commenced by any putative
class member who opts out of the Settlement or by any person who does not meet the criteria for
inclusion in the Class.

B. Summary of the Settlement Terms

After exchanging discovery. the Parties entered into the arms-length settlement
negotiations that culminated in the Settlement Agreement. tnder the Scttlement Agreement. the
Parties have stipulated that the Action should be certified as a class action under Fed . R.Civ.P. 23,
The Parties agree that the MTC Defendants will pay up to $8 million (the ~Scttlement 1'und™) in
compensation lor the Scttlement Class (as that term 1s delined in the Settlement Agreement). for
pavment of incentive compensation for each Named Plaintif!. and for Plaintif1s’ reasonable
attorneys” fees and costs. In addition, the Santa Fe County Delendants will pay an additional
amount up to $500.000 for claims administration cxpenses. The settlement will constitute a full
and complete adjudication of the claims, rights and obligations of the Partics and the Class with

respect to the matters alleped in the Action and as turther set forth in the Settlement Agreement.

The Parties belicve that they have crafted a fair, reasonable and adequate settlement of the claims



atissue in this case. and one that warrants the Court’s preliminary approval.
II. FACTUAL BACKGROUND RELEVANT TO PRELIMINARY APPROVAL

A. History of This Litigation

The Action was filed on January 12, 2005, Between Junuary 2005 and November 2003,
the Parties enpaged in extensive discovery. including the exchange of voluminous documents.,
tnspection of the detention center facility and depositions of ull eleven Named Plaintiffs,
individually named Delendants Kerry Dixen and Greg Solano, and other correctional officers
and officials. In addition. the Plaintifts obtained and analyzed the voluminous database
maintained by the Defendants for all persons booked into the detention center during the relevant
class period (numbering in excess of 31,000 individual bookings).

[n mid-2005, the Parties agreed to enter into settlement discussions. The Partics engaged
in six davs of mediation sessions with retired United States District Judge Raul A. Ramirez of
Sacramento. Califorrua. See Atfidavit ol Attoraey John C. Bienvenu. filed separately.
Additionally. the Parties engaged in a number of additional sessions among counsel for the

Yarties. Arms-length settlement negotiations continued through June 20006 when the attached
Settlement Agreement was finally reached.

B. The Settlement Terims

The terms of the settlement are fully described in the Settlement Agreement, and are
summarized as follows.
L Certification of the Class

The Settlement Class is defined in the Settlement Agreement as all pre-arraignment



detainees who were subjected to a strip search upon booking and intake o the Santa Fe County
Detention Facility between January 12, 2002 and the date ot the Settlement Agreement. There
are approximately 13.000 Settlement Class members. See Bienvenu Atfidavit. The Parties agree
that the Action should be conditionally certified as a class action under Ied . R.Civ.P. 23,
2. Monetary Relief to Settlement Class Members
a. Payments to the Settlement Class

The Settlement Agreement provides that the MTC Defendants will deposit a Settlement
I'und of $8.000.000 into an interest-carning qualified settlement fund account within thirty days
ot the date of preliminary approval. The Claims Adnunistrator will pay out of the Settlement
Fund to cach Settlement Class member who submits a valid and timels Claim Form a Settlement
Payment calculated for that Scutlement Class member under the proposed Plan of Allocation
{attached to the Settlement Agreement as Exhibit 4). Those pavments range from 2 minimum of
$1.000 10 a maximum of $3.500. In the event that the 1ol amount of verified ¢laims exceeds
the amount available in the Settlement Fund. the amount pavable to cach Settlement Class
member will be reduced proportionately. In the event that the total amount of verified claims is
less than the amount available in the Settlement I'und. the balance will be refunded to the
Defendants.

b. Incentive Payments

Uinder the Settlement Agreement. the Class Representatives will be eligible to receive
compensation for their contribution to the investigation and prosceution of this case. in addition
to the amounts to which they arc entitled under the Plan of Allocation. The Partics have agreed
that $470.250 of the Settlement Fund will be allocated for this purposc. subject to approval of the

Court. representing $42.750 per Class Representative.



¢ Equitable Relief
The Partics have stipulated and agreed that the strip search policies at the Santa Fe
County Detention Center were changed as a result of Plaintifls™ and Plaintifls” counsel’s elforts
preceding and during this lawsuit. and that the request [or equitable reliet was thereby rendered
maoot.
d. Attorneys’ Fees and Costs
The Parties have stipulated and agreed that $2.000.000 of the Settlement Fund will be
allocated to Plaintifls” attorneys™ fees, gross receipts tax on fees, and litigation expenses, subject
to approval of the Court.
c. Release of Claims
All Plaintitls and Settlement Class members whe do not opt out of the settlement will
release the Delendants from any and all claims which are based upon or could be based upon or
arise from the tacts alleged in the Action.
f. Notice and Opt-Out Procedures
The Settlement Agreement provides for a detailed Notice to be sent by mail to all
Settlement Class members informing them (in Loglish and Spanish) of their rights under the
Settlement Agreement. and for a summary Notice (in English and Spanish) to be published in
local ncwspapcr..\' informing Settlement Class members ol the settlement and directing them to
sources of additional information. In addition, announcements summarizing the settlement are 1o
be made in English and Spanish on three local radio stations.
The Settlement Agreement provides that Settlement Class members have two options for
responding to the Notice. A Scttlement Class member may (1) remain a Settlement Class

member and be eligible to submit a Claim Forny, or (2) request exclusion from the Settlement



Class and opt out. Settlement Class members who request exclusion from the Settlement Class
and opt out will not be deemed to have released the Defendants from any claims and may pursue
any cluims they may have against the Defendants. but will not receive any pavments from the
Settlement Fund. Settlement Class members who do nothing will be deemed to have released
their claims, but will not receive any puyments from the Settlement Fund. Settlement Class
members who submit Claim Forms will be eligible to receive pavments from the Settlement
lI'und as determined under the Plan ol Allocation.

Settlement Class members who do not opt-out may also present objections to the Court at

the finul faimess hearing.

M. ARGUMENT

A. The Scettlement Agreement Merits Preliminary Approval

Preliminary approval of a proposed settlement is part of a two-step process required
before a class action can be settled. Sce Manual for Complex Litigarion, Fourth (hereinafter
“Manual”y § 21,032 (Fed. Jud. Ctr. 2004). In considering preliminary approval, courts make a
preliminary evaluation of the fairness of the settlement. “Where the propused settlement appears
to be the product of serious. informed, non-collusive negotiations, has no obvious deficiencies.
does not improperly grant preferential treatment to class representatives or segments of the class
and falls within the range of possible approval, preliminary approval is granted.” in re NASDAQ
Marker-Makers Antitrust Litig. . 176 F.R.D. 99, 102 (S.D.N.Y. 1997): vee also Manual § 21.632.
“Once preliminary approval is bestowed. the second step of the process ensues; notice is given to
the class members [of the terms of the proposed settlement and of a hearing| at which class

members and the settling parties may be heard with respect to linal court approval.”™ NASDAQ.
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176 F.R.D. at 102: Manual at §§ 21.633-34,

In considering whether to grant a motion for preliminary approval of’ a proposed
scttlement agreement. the Court utilizes a “threshold inquiry™ intended merely to reveal
conspicuous defeets. See I re Inter-Op Hip Prosthesis Liahilioe Litig . 204 F.R.D. 330, 337-38
(N.ID. Ohie 2001 ). Ultumately. of course, before a settlement cun be finally approved, the Court
must determine that a settlement is fair. reasonable and adequate. Sce Jones v. Nuclear
Pharmacy. e 7410 F.2d 322,324 (10" Cir. 1984). At the preliminary approval stage, however.
the Court should evaluate. based on the terms of the Scitlement Agreement, the contents of the
record, and the controlling legal authority whether “the proposed settlement is sufticiently
reasonable, adequate, fair. and consistent with the requirements of Fed .R.Civ.P. 23 1o warrant
notice. .. to the class members and a fairness hearing.”™ See Marcus v. Kan., Dep 't of Revenie,
200 F.R.D. 509. 513 (D. Kan. 2002).

Considering the issucs, evidence. and nature of the settiement pegotiations, preliminary
approval is appropriate in this case. Tirst. the proposed settlement is the product of serious.
informed, nen-collusive negotiations. The settlement negotiations lasted many months, were
adversarial in nature. and involved numerous partics with varying interests. The Parties engaged
in a series of mediations with the assistance of a highly experienced mediator, retired United
States District Judge Raul Ramirez. beginning in September 2005 and continuing through
December 2005, and then continued negotiations through a number ot additional sessions
amongst counsel through June 2006. See Bienvenu Affidavit. Thus, the course of settlement
negotiations rises well above the threshold for preliminary approval.

Second. the terms of the Settlement Agreement are fair. reasonable, and adequate to

resolve the dispute. Liability was hotly contested. Both sides developed evidence to support

10



their claims and defenses. Plaintitfs believe their class would have been certified. Defendants
are equally convineed they would have deleated class certification and would have been allowed
to defend the claims on an individual basis. All Parties predicted protracted litigation. Most
courts. in considering approval ol a class action settlement, note the advantages of avoiding
lengthy and expensive lingation. See, e.g., Class Plaintiffs v. Citv of Seatile, 955 T.2d 1268,
1276 (9th Cir. 1992)recognizing “the strong judicial policy that [avors settlements. particularly
where complex class action litigation is concerned ™ ): ald v Wolfson (In re United States Oil
and Guay Litig. 1. 967 F.2d 489, 493 (1 1th Cir. 1992) ("Complex litigation . . . can occupy a
court’s docket lor years on end. depleting the resources of the parties and the taxpayers while
rendering meaninglul relief inereasingly elusive™). The Parties here recognized the advantages
of settlement over continued litigation.

The Settlement Fund established here 1s a meaninglul benefit 1o Scettlement Class
members. Plaintifts” counsel, who are expericnced in this type of litigation. believe the Class
members’ chances of obtaining better results by continuing the litigation or by pursuing separate
claims are uncertain at best. See Bienvenu Affidavit. Sve afse Duhaime v, John Huncock Mut.
Life Ins, Co. 177 F.R.D. 533, 69 (D. Mass. 1997) (approving settlement agrecment and noting
that scttlement “provides class members with timely relief without having to risk the uncertainty
of vutcome, duration, and expense inherent in continuing the litigation™).

Finally. the Secttlement Agreement does not grant unduly preferential treatment of class
representatives or segiments of the class. NASDAQ. 176 F.R.D. at 102. In this instance, through
non-collusive negotiation, the Parties have agreed that the Settlement Agreement should include
incentive awards to the Class Representatives. The Plaintifts submit that the proposed incentive

awards are reasonable and are intended to recognize the signiticant time and cfforts expended by



the Class Representatives on behalf of the Class and the risks that they undertook in bringing the
lawsuit. fagram v, The Coca Cola Co,, 200 F.R.D. 685. 694 (N.D). Ga. 2001 )" Courts routinely
approve incentive awards to compensate named plaintifts for the services they provide and the
risks they incurred during the course of the class action litigation™ (quoting In re Southern Ohio
Correctional facilin . 175 FR.D. 270,272 (S.D. Ohio [1997)). The Class Representatives
contributed substantial time and energy in support of the action. including extensive participation
in discovery. case strategy, case management, and mediation. Fan Pranken v, Atlantic Richfield
Co.. 901 F. Supp. 294, 299 (N.I). Cal. 1995) (in considering an incentive award. the court may
consider the risk to the class representatives, both financial and otherwise: the personal
dilficulties encountered by the class representatives: the amount of time and efTort spent on
litigation: the duration of the litigation: and the personal benefit— or luck thereol —enjoyed by
the class representative as a result of the litigation). Given their contributions throughout the
litigation, Plaintiffs contend that the individual payvments are reasonable and not excessive. (.
Ingram. 200 F R.D. at 694 (approving $300.000 incentive award to cach named plaintiff). The
Detendants have agreed to neither oppose nor support the amoeunts proposed to be paid to the
('lass Representatives as an incentive.

B. The Court Should Appoint Class Representatives and Class Counsel and
Conditienally Certify the Class

‘The instant case. which ulleges that the Defendants™ practices affected a large group of
individual detainees at the Santa I'e County Detention Center, is exactly the sort of dispute that
Fed R.Civ.P. 23 is designed to remedy. For that reason. the Partics urge the Court to appoint
Class Representatives and Class Counsel, and to conditionally certify the Class under Rule 23.
Courts have regularly certified classes of a similar nature. See ¢.g. Tardiff v. Knox County. 363

1.3d 1(1™ Cir. 2004) upholding certification of class of arrestees challenging counties™ alleged
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polictes of conducting routine strip searches of all pre-arraignment detainees): Blihovde v. Si.
Croix Coyny, Wis . 219 F.R.D. 607 (W.D. Wis. 2003) (certilying class of persons strip searched
at county jail): Mack v Suffolk Counpy. 191 F.R.D. 16 (D, Mass. 2000} (certilving class of pre-
arraignment temale detainees challenging county’s pulicy of routine subjecting female pre-
arraignment detainees to strip scarches without individualized reasonable suspicion). Because
Plaintiffs meet ail the technical requirements of Rule 23, und because it is fair and efficient to
resolve all the claims together. the Court should conditivnally certify the Class in this case.
1 The Court Should Appoint the Class Representatives and Class Counsel

This Motion secks appointment of Named Plaintilts I<lizabeth [eyba, Natasha Apodaca,
Nancy Lllin. Monica Garcia, [uey M, Marquez. Mark Miller. Copper Perry. David Sandoval.
Kristt Seibold, Russella Serna, and Kimberly Wright as Class Representatives. All of these
Named Plaintits are appropriate Class Representatives because they were subject to the same
policies and practices that allegedly violated the rights of the Class members. Furthermore, all of
these Plaintifts have acted in the best interest of the Class and none of these Plaintitls has a
conllict of interest which would preclude him or her from serving as a representative of the
Class.

This Muotion also sceks appointment of Mark 11 Donatelli, Robert R. Rothstein and John
C. Bienvenu of Rothstein, Donatelli, Hughes, Dahlstrom. Schoenburg & Bienvenu, LLY as Class
Counsel. These lawvers are experienced in the areas of civil rights law and class action
litigation. and none has any conflict of interest which would preclude him from serving as Class
Counsel. All of these lawyers have been involved in the litgation from the time the lawsuit wis

tiled, and all participated in the negotiations that led to the Settlement Agreement.
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2. The Proposed Settlement Class Meets the Requirements of Rule 23(a)
A class must have the following prerequisites in order to be certified under Fed. R. Civ.
P, 23(a): (1) the ¢lass is so numerous that joinder of all members is impracticable. (2) there are
guestions of law or JTact common (o the class, (3) the claims or defenses of the representative
partics are typical of the claims or defenses of the class. and (4) the representative parties will
fairly and adequately protect the interests ol the class.” Sce Lopez v. City of Santa Fe, 200
F.R.D. 285, 288 (1D.N.M. 2002)(certifying settlement class)y: I'ed. R. Civ. P. 23(a). Here the
propused Class clearly satisfies all of the Rule 23(a) requirements.
a. The Class Is So Numerous that Joinder I[s Impracticable
The Sctuement Class in this case is estimated to include approximately 13.000
individuals., See Bienvenu Aflidavit.  Joinder of so many individual members would be
impracticable. and accordingly this Court should find that the numerosity requirement ol Rule
23(a) is satistied in this case. See 1 H. Newberg & A, Conte. Newherg on Class Actions §3:5. at
246 (4th. ed. 20023 in most cases where class size numbers in the hundreds. numerosity is not an
1ssue).
b. There Are Questions of Law and Faet Common to the Class
The commonality requirement is met if plaintiffs™ gricvances share a common question of
law or fact. Lopez, 206 F.R.ID. at 288, “Commonality requires only a single issue common to
the class. and the fact that the claims of individual class members may ditter factually should not
preclude certification under Rule 23(b)(2) of a claim seeking the application of a4 common
policy.™ Zd at 289 (internal quotations marks & citations omitled): see also Adamyon v. Bowen,
833 F.2d 668. 676 (10" Cir. 1988).
The ¢laims on behalf of the Class before the Court share numerous common questions of
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fact and law. Most importantly, the case is dominated by the Factual and legal questions of
whether the Detendants™ policies and procedures with respect (o strip searches ol pre-
arraignment detainees violated the rights of the Settlement Class members. Resolving these
questions would depend in large part upon evidence that would apply to the Settlement Class as a
whole. Thus, the Rule 23(a)(2) conunonality requirement is satisfied.

c. Plaintiffs' Claims Are Typical of the Settlement Class and
There Are No Conflicts

The proposed Class Representatives present claims that are typical of those of the
Settlement Class. “A... plaintiff's claim is typical if' it arises from the same event or practice or
course of conduct that gives rise (o the claims of other class members and if his or her claims are
based un the same lepal theory.” Lopez, 206 I.R.D. af 289 (internal yuotation marks & citations
omitted). see dlso Inre American Medical Systems. Inc.. 75 F.3d 1069, 1082 (6th Cir. 1996)
iting Newherg on Cluss Actions §3.13. at 3-76 (3d. od. 1992)).

In this case. each of the proposed Class Representatives claims that he or she was strip
scarched in vielatuon of his or her rights. See Compl. 9 22-69. These claims are also brought
on behalf of the Settlement Class. See Compl. 11 71-73. The Complaint alleges that the Named
Plaintifls claims arise out of the same events, practices and course of conduct that give rise to
the class-wide injury atissue. See Compl. at §§ 71-73. As such. it is manifest that the typicality
requirement is met.

d. The Class Representatives Have Fairly and Adequately
Protected the Interests of the Scttlement Class

The purpose of the adeguacy of representation requirement is to “protect the legal rights
of absent class members.”™ Lopez. 206 F.R.D. at 289 (internal quotation marks & citation

omitted): sec afso Kirkpatrick v. J.C. Bradford & Co.. 827 F.2d 718,721 (11" Cir. 1987). ~In
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order to adequately represent the class. two requirements must be met: (1) the class
representative must not have interests antagonistic 1o thuse of the ¢lass, and i2) the attorneys
representing the class must be qualified. experienced. and generally able to conduct the proposed
litigation.” Lopez, 206 F.R.D. at 289-9; see also Retired Chicago Police sy 'nv. Citv of
Chicago. 7 F.3d 384,508 {7']] Cir. 1993). Cross v, Nar { Trast Life Ins. Co.. 353 1°.2d 1026, 1031
(6th Cir. 1977).

The first requirement. an absence of any conflicts between the Class Representatives and
the Settlement Class, is satisfied because both the Class Representatives and the Settlement Class
members allege they bave been harined by the Defendants™ allegedly unlawlul practices.
Because all Class Representatives and the Settlement Class Members have allegediy suftered
harm as a result of the Defendants® practices, there are no antagonistic or conflicting interests
that would prevent the (lass Representatives from sateguarding the rights of absent Settlement
Class members.

The second requirement is also met. Counsel for the Plaintit?s are qualified and
expertenced in class action and civil rights litigation. Bicnvenu Affidavit. Class Counsel have
diligently pursued this case on behalf of the Named Plaintifls and absent Settiement Class
members and are continuing to do so. Thus, the adequacy requirement is met.

3 The Proposed Settlement Class Satisfies the Rule 23(h) Requirements

Once the Court finds that the prerequisites of Rule 23¢a) are satistied. the Court must
determine whether or not the action is maintainable as a class action under one or more
provisions of Rule 23(h). See. e.g. Senrer v. Gen. Motors Corp.. 532 F.2d 511,525 {'6”’ Cir.
19760). Courts have certified class actions under both Rules 23(b)2) and (b)(3) when both

monetary compensation and equitable relief are at 1ssuc. See. ¢ g, Molski v, Gleich, 318 T.3d
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937 (9th Cir. 2003): Seater v, Gen. Motors Corp.. 532 1.2d S11 (6™ Cir. 1976).  As the claims
here satisly the requirements of both Rule 23(b)(2) and (b)(3). the Court should certify the Class.
a.  Rule 23(h)(2) Certification Is Appropriate

Certification is appropriate under Rule 23(b)(2) where the defendant has “acted or
refused o act on grounds generally applicable o the class, thereby making appropriate final
injunctive relict or corresponding declaratory reliel with respect to the class as a whole.” Fed. R.
Civ. P 23(bX 2y Marcus v, Kan., Dep 't of Revenue. 206 IF.R.D. 509, 513 (1), Kan. 2002). This
case tnvolves a class ol individuals who claim that they were unlawtully strip scarched pursuant
to a blanket policy. See Compl. 90 68, 71. This is precisely the type ol case where certification
under Rule 23(b)(2) is appropriate. See Marcus, 200 1°.R.D. at 513 (finding certification
appropriate under Rule 25(b)(2) where defendant had allegedly violated the law “in a manner
that ts gencrally applicable to the class™). Wilfong v. Rew-A-Center, Ine., No. 00-CV-680. 2001
W 1705093 at *7-8(5.D. UL Dee, 27, 2001).

b. Rule 23(b}3) Certification Is Appropriatc

Class certification under Rule 23(b}(3) 1s appropriatc when ~questions of law or fact
commeon to the members of the class predominate™ and “u class action is superior to other
available metheds™ of adjudicating the controversy. Fed. R. Civ. P. 23(b} 3): Hilfong. 2001 W1,
1795093, at *7-8. Here, Plaintifts” claims are properly certified under Rule 23(b)( 3) because
Plaintifls satisty both the “predominance™ and the “superiority™ requirements. To satisfy the
prcdominance requirements. Plaintffs must show that one or more common issues predominate
over individual 1ssues and that one trial of common issues is superior to conducting literally
hundreds or thousands of separate trials. See Fed. R, Civ. P. 23(b)(3). The primary purpose of

Rule 23(b)(3) ts 1o promote efficiency and to take advantage of the cconomy that results from
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jointly adjudicating a large number of claims that share une or more common questions. See Fed.
R. Civ. P. 23 Advisory Commitiee Notes, 1966 Amendments: see also Sterfing v. elsicol
Chemical Corp.. 853 F.2d 1188, 1196 (6™ Cir. 1988} (gzoal of Rule 23(b) 3} is “to achieve the
ceonumies ol time. eflort, and expense™).

“Common issucs predominate within the meaning of Rule 23{b) 3) when they constitute
a significant part of the litigation.™ Wilfong, 2001 W1 1793093 at *8: see also Jenkins v.
Reymark Industrics. Inc.. 782 F.2d 468, 472 (5" Cir. 1986). ‘The predominance requirement
addresses efficiency by making certain that class wide issues outweigh individual issues. See
Sterling:. 8535 F.2d at 1197, The claims in the Action are based on what Plainti1s allege o be a
single course ot conduct: the Defendants™ unconstitutional policy of strip searching all pre-
arraignment detainees without individuahzed reasonable suspicion. Thus. Plaintills lace a
common sct of tactual and legal issues and a common cause of injury that predominates over
individual questions.

Since all Settlement Class members have the right to opt out of the settlement. there is
nothing that prevents any plaintiff from continuing to prosecute his or her claim for monetary
relicf individually. Sve, e.g.. Inre Inter-Op Lip Prosthesis Liah, Litig.. 204 I.R.D. 330, 347
{(N.D. Ohio 2001): I'ed. R. Civ. P. 23(b)}(3XA). Further, the relief provided in the Scttlement
Agreement would not be avatlable in the absence of the class treatment. Sce fHip Prosthesis. 204
F.R.D. at 347-48.

C. The Court Should Approve the Proposed Settlement Notices and Authorize
Their Dissemination

“[1n any proceeding [that] is to be accorded finality.” due process requires that interested
parties be provided with “notice reasonably calculated. under... the circumstances. to apprise

[them] of the pendency of the action and atford them an opportunity to present their objections.™
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Aullune v Cent, Hanover Bank & Trust Co., 339 LLS, 306, 314 (1950). The notice must be
reasonably caleulated to reach interested parties and where the names and address of the
interested partics are known. due process requires mailed notices. fd. at 318-19: Dejulius v,
Sprint Corp., 429 1'.3d 935 (10" Cir. 2005).

The contents ot class notice must ““fairly apprise the .. . members of the class of the
terms of the proposed settlement and of the options that are open to them in connection with
[the] proceedings.™ Mavwalt v. Parker & Parsley Petrolcum Co.. 67 F.3d 1072, 1079 (2d Cir.
1995) (quoting Heinherger v. Kendrick, 698 F.2d 61. 70 (2d Cir. 1982)). Class notice is
sufficient if it "may be understood by the average. .. class member.™ /n re Nissun Motor Corp,
Antitrust Liviy . 552 F.2d 1088, 1104 (5th Cir. 1997); see alse Churchill Villuge L1L.Cov Gen.
Elec.. 361 F.3d 566, 575 (9" Cir. 2004)("Notice is satistactory il it generatly describes the terms
of the settlement in sutficient detail to alert those with adverse viewpoints to investigate and to
come forward and be heard.” Xinternal quotation marks & citation omitted).

Here. the proposed notices and their method of dissemination meet these requirements.
The proposed notices clearly and concisely inform Settlement Class members of all the relevant
aspuects of the litigation: (a) the Class definition and statement of claims; (b) the litigation
history: (¢) the terms of the Settlement Agreement: (d) the binding effect of any judgment
approving the Settlement on those whoe do not opt out; (¢} the right to object 1o the Settlement
and the procedure for doing so: (g) whom to contact to obtain additional intormation regarding
the Settlement or the litigation: (h) the amount of compensation requested for the Class
Representatives to compensate them for their services to the Class: and (i) the amount requested
for reasonable attornevs® fees and costs. Thus, the notices provide all the information necessary
for Scttlement Class members o make an informed decision with respect to whether to remain in
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or opt out of the Settlement Class or whether (o object Lo the proposed Settlement, Further,
delivery by first class mail to the Settlement Class members™ last known addresses is designed 1o
reach the members in the most expeditious and economical way. In addition. summary notice of
the Settlement will be published in local newspapers and will be broadcast on three local radio
stations in order 1o notily Settlement Class members who are not notified of the Settlement
through other means,

D. The Court Should Schedule a Fairness Hearing and Approve the Proposed

Schedule for the Mailing of Settlement Notices, the Return of Opt-Outs, and
the Filing of Objections

The Parties propose the Tollowing sequence of events and deadlines. assuming the Court
grants this Motion for Preliminary Approval:

Mailing of Notice Package to Class: 45 days after preliminary approval.

Opt out deadline: 45 days after mailing of Notice Package.
Objections to settlement: 45 davs afier mailing of Notice Package.
Fairness Hearing: Atleast 135 days after preliminary approval.
Claims Deadline: 30 davs afler final approval hearing,

IV, CONCLUSION
For the foregoing reasons, the Parties respectfully request that the Court issue its Order.
substantially in the form attached hereto as Exhibit B.
(1) Preliminarily approving the Settiecment Agreement.
(2) Conditionally certifving the proposed Scttlement Class:
(3) Appoimting Named Plaintiffs as Class Representatives:
) .-’\ppuinling counsel for Named Plaintifls herein as Class Counsel:

(3) Approving the form and manner of Notice to be sent to Settlement Class
20



(6)

(7

Members and Summary Notice to be published in various newspapers in
accordance with the Settlement Agreement:

Approving the forms for. and setting deadlines with respect (0. claims. opt
outs, and objections: and

Setting a date tor a tormal fairness hearing.

Respectfully submitted,

ROTHSTEIN. DONATEILLIL HUGIIES.
DAIILSTROM, SCHOENDBURG & BIENVENLU. LLLP
Mark 1. Donatelli

Robert R. Rothstein

John C. Bicnvenu

Post Office Box 8180




EATON LAW OIE'I_C‘:!Z, P.C.
oy T el -

P. Scott Eaton

P. O. Box 25305

Albuquerque, NM 87125-5305
(505) 243-1486

Attorneys for Defendants MTC and Dixon
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By: -

KELEHER & McLEGD, P.A.

rt W, QK
ary J. Van Luchene
.0, Drawer AA
Albuquerque, NM 87103
(505) 346-4646

Attorneys Jor Defendant MTC
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By:

Nn& OF MICHAEE DICKMAN
Michael Di‘cklimx: J

P.0O. Box 549
Santa Fe. NM 87504
(5035) 989-9360

Attorney for Defendunts Suntu Fe County
Board of Commissioners, Greg Solano und
Rayvmond J. Sisncros



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

ELIZABETH LEYBA, NATASHA
APODACA, NANCY ELLIN, MONICA
GARCIA, LUCY M. MARQUEZ, MARK
MILLER, COPPER PERRY, DAVID
SANDOVAL, KRISTI SEIBOLD, RUSSELLA
SERNA, and KIMBERLY WRIGHT,

on their own behalf and on behalf of a class of
similarly situated persons,

Plaintiffs,
VS, No. CIV-05-0036 BB/ACT

SANTA FE COUNTY BOARD OF
COMMISSIONERS; MANAGEMENT

& TRAINING CORPORATION;

SANTA FE COUNTY SHERIFF GREG
SOLANQO, in his individual and official
capacities; FORMER SANTA FE COUNTY
SHERIFF RAYMOND L. SISNEROS, in his
individual and official capacities; and KERRY
DIXON, in his individual and official capacities,

Defendants.

STIPULATION OF SETTLEMENT

Plaintiffs Elizabeth Leyba, Natasha Apodaca, Nancy Ellin, Monica Garcia, Lucy
M. Marquez, Mark Miller, Copper Perry, David Sandoval. Kristi Seibold, Russella Scrna,
and Kimberly Wright (“Plaintiffs”), individually and on behalf of the scttlement class
defined hercin; Defendants Management & Training Corporation and Kerry Dixon, in his
individual and official capacities (“MTC Defendants™); and Santa Fe County Board of
Commissioners, Santa Fe County Sheriff Greg Solano, in his individual and official
capacities, and Former Santa Fe County Sheriff Raymond L. Sisneros, in his individual

and official capacities (“Santa Fe County Defendants™) (hereinafter collectively referred

Exhibit A



to as “the Parties”), by and through their respective counscl, hereby submit the following
Stipulation of Scttlement (*“Stipulation of Settlement™).
I.

On January 12, 2005, Plaintiffs, on behalf of themselves and all persons similarly
situated, filed a complaint in the above-captioned muatter in which they challenged certain
practices of Defendants including the strip search of certain detainces, and sought
damages and declaratory and injunctive relief. Plaintiffs allege that they were unlawfully
subjected to strip scarches performed pursuant to the policies, practices and customs of
Defendants of conducting strip scarches of all incoming pre-arraignment detainecs.
Plaintiffs allege that these strip scarches were performed without regard to the nature of
the alleged offenses for which Plaintiffs had been arrested, and without Defendants
having a reasonable belief that the Plaintiffs so searched possessed weapons or
contraband, or that there existed facts supporting a reasonable belicf that the searches
would produce contraband or weapons.

Plaintiffs sought damages for civil rights violations under 42 U.S.C. § 1983, and
for claims arising under the New Mexico Tort Claims Act and New Mexico common
law. Plaintiffs additionally sought a judgment declaring that Defendants must cease the
activities described herein and enjoining Defendants from any further strip searches
without individualized reasonable suspicion. Plamtifts brought this action on their own
behalf and on behalf of a class of similarly situated individuals.

The MTC Defendants contend that the admissions scarch policies at the Santa Fe

County Adult Detention Center were and arc reasonubly related to legitimate penological



interests in deterring the introduction of weapons. drugs and other contraband into the
detention center.  As such, Defendants submit that detention center policies are entitled to
deference under the law, and that the policies should not be found to violate the
Constitution or any state law. Defendants deny that all of the Plaintiffs were subject to
strip scarches upon admission to the detention center, and they deny that all pre-
arraignment detainees were strip searched during the period of time in question.
Dcfendants further deny that scarches of the Plaintifts violated any state or federal
statutory or common law.

The Santa Fe County Defendants deny any and all liability for their own acts and
omissions and deny any liability for the acts and omissions by independent contractor
MTC and MTC"s employees. The Santa Fe County Defendants contend that Count Il
fails to state a claim upon which relief can be granted under the New Mcxico Tort Claims
Act. In addition, Defendant Solano and Defendant Sisneros affirmatively assert that they
had no role whatsoever in the formulation or implementation of MTC’s strip search
policies and have no individual responsibility or lability for any of the allegedly
unconstitutional policies, practices or acts of the MTC Defendants, and they also assert
qualified immunity as to the violations of 42 U.S.C. § 1983 alleged in the complaint. In
addition, Defendants assert that a class action is inappropriate and that the claim for
injunctive relief is moot.

The Partics entered into extensive discovery which included exchange of
documents, preparation of and responses to requests for production of documents, and

depositions.



The Parties engaged in six days of mediation sessions with retired United States
District Judge Raul A. Ramirez of Sacramento, California, and additional sessions among
counsel for the Partics, after which they agreed to this Stipulation of Settlement which,
subject to the approval of the Court, settles this action in the manner and upon the terms
set forth below and fully resolves the dispute.

NOW, THEREFORL, IT IS HEREBY STIPULATED AND AGRELD, by and
between the Parties, as follows:

IL
DEFINITIONS

l. “Administrator” means a claims administrator as appointed by the Court to
review and determine the validity and amount of claims submiitted by Settlement Class
Members (“SCMs™), according to the procedurcs sct torth herein.

2. The “Bar Date” is the date established by the Court by which any SCM
who wishes to receive payment pursuant to the Stipulation of Settlement must file his/her
Claim Form(s), objections to this Stipulation of Settlement, or request to be excluded
from the class (opt-out).

3. The “Claim Form” is the form required (o be uscd to make a claim for
payment under this scttlement. A copy of the proposcd Claim Form is attached as
Exhibit *1.”

4, “Class Counsel” means, Mark H. Donatelli, Robert R, Rothstein and John
C. Bienvenu of the Law Offices of Rothstein, Donatelli, Hughes, Dahlstrom, Schoenburg
& Bienvenu, LLP.

5. The “Class Notice” means the notice in a form substantially similar to that



attached hereto as Exhibit 2" (Notice by Mail); such other summary notice(s) to be
published in newspapers identified in Paragraph 47 hercin, and posted in the Santa Fe

County Detention Facility and radio as referenced in Paragraph 48 hercin.

6. The “Class Period” is January 12, 2002, through the date of this
Agreement.,
7. The “*Database” is the information to be provided in hard copy and/or

clectronic form by the Defendants to the Administrator and Class Counsel no later than
thirty (30) days from thc date the United States District Court grants preliminary approval
of the terms of this Stipulation of Settlement which includes, to the extent practicable, the
name, last known addresses, date of birth, Soctal Security Number, date(s) of arrest and
charges of all SCMs arrested during the Class Period; date(s) of booking(s), housing(s)
and first appearance(s) of each member of the class. The Database shall not be provided
by the Administrator or Class Counsel to any parties, or to any SCMs.

8. “Documented” or “documented history” mecan the original documents or
true and correct copies of original documents. Documents required to prove a history of
scxual abusc are reports from law enforcement agencies and/or reports prepared by
governmental agencies, healthcare providers or mental health counsclors. Documents
required to prove formal counseling or medical treatment are records prepared by
healthcare providers at or near the time of the services that were provided, but in no event
produced more than 30 days after the time that services were provided.

9. The “Effective Date” means the date upon which a judgment cntered by

the Court approving the Stipulation of Settlement becomes final. The judgment will be



deemed final only upon expiration of the time to appeal or, if a Notice of Appeal is filed,
upon exhaustion of all appeals and petitions for writs of certiorari.

10.  An “Opt-Qut” is any potential Settlement Class Member who files a
timely request for exclusion as specified in Paragraph 41.

11. “Relecased Persons™ means the Defendants and their affiliates. subsidiaries,
predecessors, successors, and/or assigns, together with past, present, and future officials,
cmployees, representatives, attorneys and/or agents of the Santa Fe County Board of
Commissioners, Management & Training Corporation, Santa Fe County Sherift Greg
Solano, Formier Santa Fe County Sheriff Raymond L. Sisneros, and Kerry Dixon, or any
of them. *Released Persons™ also includes any and all insurance carricrs for the Released
Persons.

12, A “Sctlement Class Member” ("SCM”) means any member of (he
Settlement Class including representatives, successors and assigns, who doces not file a
valid and timely Request for Exclusion as provided in Paragraph 41 of this Stipulation of
Settlement.

13.  “Settlement Class” means all pre-arraignment detainecs who were
subjected to a strip search upon booking and intake to the Santa Fe County Detention
Facility during the Class Period without individualized reasonable suspicion that the
search would lead to the discovery of contraband or weapons, not including persons
arrested or booked on charges involving drugs, weapons or violence, substantially similar

10 those charges provided as cxamples in Exhibit 3 hereto.



14, “Significant physical deformities” means a significant disfigurement of the
body that would otherwise be hidden by clothing, such as a missing limb or body part or
substantial scarring.

15. “Strip search” means a search conducted upon intake and booking by a
corrections officer in which the person was required to remove all of his or her clothing,
including underwear, in the presence of the corrections officer,

l6. “Verified claims™ means claims that are made in writing on the Claim
Forms and that arc signed under oath by the SCM.

17. This Stipulation of Scttlement is for settlement purposes only, and neither
the fact of, nor any provision contained in this Stipulation of Settlement or its exhibits,
nor any action taken hercunder shall constitute, be construed as, or be admissibie in
evidence as any admission of the validity of any claim or any fact alleged by Plaintitfs or
SCMs in this action or in any other pending or future action or of any wrongdoing, fault,
violation of law, or liability of any kind on the part of Defendants or admission by
Defendants of any claim or allegation made in this action or in any other action, nor as an
admission by any of the Plaintiffs, SCMs or Class Counsc! of the validity of any fact or
defensc asserted against them in this action or in any other action. Defendants deny all
allegations of wrongdoing and deny any liability to Plaintiffs or to any other class
members. The parties have agreed that, in order to avoid long and costly litigation, this
controversy should be settled pursuant to the terms of this Stipulation of Scttlement,

subject to the approval of the Court.



IIL.

TERMS AND EFFECT OF STIPULATION OF SETTLEMENT

18. The partics agree solely for the purposes of this scttlement and
implementation that the within action shall proceed as a class action, with the Settlement
Class as defined in Paragraph 13, and that attorneys for the Class are Class Counsel
defined in Paragraph 4; but if such settlement fails to be approved or otherwise fails of
consummation, then this Stipulation of Settlement is hercby withdrawn.

19. SCMs who comply with the requirements set forth in this Stipulation of
Settlement will be paid specitied sums determined by the process set forth herein in full
satisfaction of all claims.

20. The parties hereto stipulate and agree that the strip search policies at the
Santa Fe County Detention Center were changed as a result of Plamntifts’ and Plaintifis’
counsel’s efforts preceding and during this lawsuit and that the request for equitable reliet
was thereby rendered moot.

21. The Stipulation of Settlement, as of the Effective Date, resolves in full all
claims against the Released Persons by all of the SCMs, including the named Plaintiffs,
involving violation of law or constitutional rights, including their Fourth Amendment
rights, their Fourteenth Amendment rights, or of any other federal, state or local law,
regulation, duty, or obligation which are based upon or could be based upon or arise from
the facts alleged in the lawsuit. When the Stipulation of Settlement is final, as of the
Effective Date, all SCMs, including the named Plaintiffs, hereby release all such claims.

22, The Parties agree that the Court, by preliminarily approving the

Stipulation of Seltlement, will be certifying the class as defined in Paragraph 13, as the



Settlement Class, subject to final approval of the Settlement at the fairness hearing and
that the Court shall retain exclusive and continuing jurisdiction of the action, Parties,
SCMs, and the Administrator to interpret and enforce the terms, conditions and
obligations under this agrcement.

23, As of the Effective Date of this Stipulation of Scttlement, the SCMs,
including the named Plaintiffs, hereby waive any and all rights to pursue, initiate,
prosccute, or commence any action or proceeding before any court, administrative
agency or other tribunal. or to file any complaint with regard to acts of commission or
omission by the Released Persons respecting such SCMs with respect to any strip scarch
by Defendants that occurred during the Class Period.

24, This Stipulation of Settlement together with its exhibits contains all the
terms and conditions agreed upon by the Parties hereto regarding the subject matter of the
instant proceeding, and no oral agreement entered into at any time nor any written
agreement entered into prior to the execution of this Stipulation shall be deemed to exist,
or to bind the Parties hereto, or to vary the terms and conditions contained herein, except

as expressly provided herein.

25. Each SCM shall be deemed to have submitted to the jurisdiction of the
Court.
20. No Opt-Out shall share in any monetary benefits provided by this

Stipulation of Settlement.
27. This agreement is subject to and conditioned upon the final approval of
this Stipulation of Settlement and the issuance of the final order and judgment of

dismissal by the Court, providing the below specificd relief, which relief shall be



pursuant to the terms and conditions of this Stipulation of Settlement and the Parties’

performance of their continuing rights and obligations hereunder. The order and

Judgment will be deemed final only upon expiration of the time to appeal, or if a Notice

of Appeal is filed, upon exhaustion of all appeals and petitions for writs ot certiorari.

Such final order and judgment shall:

a.

28.

Dismiss with prejudice all ¢laims in the action as to the Released Persons
including all claims for declaratory and injunctive relief;

Order that all SCMs are cnjoined from asserting against any Released
Person, any and all ¢claims which the SCMs had, has, or may have in the
future arising out of the facts alleged in the Complaint;

Release cach Released Person from the claims which any SCM has, had or
may have in the future, against such Released Person arising out of the
facts alleged in the Complaint;

Determine that this Stipulation of Settlement is entered into in good faith,
is reasonable, fair and adequate, and in the best interest of the Class; and
Reserve the Court’s continuing and exclusive jurisdiction over the Parties
to this Stipulation of Settlement, including Defendants and SCMs, to
administer, supervise, construe and enforce the Stipulation of Settlement
in accordance with the terms for the mutual benefit of all the Parties.

The Partics will take all necessary and appropriate steps to obtain

preliminary approval of the Stipulation of Settlement, final approval of the Settlement,

and dismissal of the action with prejudice. If the Court {inally approves this Stipulation
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of Scttlement, and if there is an appeal from such decision, the Defendants will not
opposc Plaintiffs’ efforts to defend the Stipulation of Scttlement.
v.

RESOLUTION AND PAYMENT OF CLAIMS FOR DAMAGES

29. The total settlement fund (not including the separate scttlement funds
allocated for claims administration expenses, as sct {orth below), which shall be used to
pay all verified claims of SCMs as calculated pursuant 10 Exhibit 4" and attorneys’ fees,
is $8,000,000 (Eight Million Doliars) (“Settlement Fund™). Within 30 days of
preliminary approval by the United States District Court of the terms of this Stipulation
of Scttlement, Defendants will transmit by wire transfer or certificd funds the Settlement
Fund and the amount for administrative expenses, as defined in Paragraph 30, below, to
the Claims Administrator or the Claims Administrator’s designee for deposit in an
interest-bearing qualified settlement fund, and all intcrest eamed on the Settlement Fund
shall inure to the benefit of the Class and the individually named Plaintiffs. The
Settlement Fund will be allocated as follows:

a. Up to $5,529,750.00, plus interest carned on the Scttlement Fund, and any
additional amounts allocated to the Settlement Fund pursuant to Paragraph 29b and 29¢
below, will be allocated to pay verified claims, pursuant to the Plan of Allocation
attached hereto as Exhibit 4. If the total amount of verified claims exceeds this amount,
or the amount reduced as provided in Paragraph 30, below, whichever is lower, the
amount payable to SCMs for each claim shall be reduced proportionately so that the
entire available amount in the Settlement Fund is paid out to SCMs.  If the total amount

required to be paid to SCMs pursuant to the allocation provided in Exhibit 4 is less than
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$5,529,750.00, or some lesser amount pursuant to Paragraph 30 below, the balance will
be refunded to the MTC Defendants.

b. $2,000,000.00 will be allocated to Plaintiffs™ attorneys’ fees, gross receipis
tax on Plaintiffs’ attorncys fees, and litigation expenses incurred on behalf of Plaintiffs,
subject to approval of the Court. Defendants agree not to contest Plaintiffs’ request for
approval of this amount for fees, gross receipts tax. and litigation expenses. In the event
the Court approves less than this amount, the balance remaining in the Settlement Fund
will be added to the amount allocated to pay verified claims;

C. $470,250.00 will be allocated equally among the class representatives to
acknowledge their participation and efforts in this lawsuit in securing damages for
personal injury for SCMs, subject to approval of the Court. This amount is separate and
apart from any payment duc for their individual claims as SCMs.  Defendants agree not
to contest Plaintiffs’ request for approval of these payiments to class representatives. In
the event the Court approves less than this amount, the balance remaining in the
Settlement Fund will be added to the amount altocated to pay verified claims.

30. Up to $500,000 (Five Hundred Thousand Dollars) will be paid by the
Santa Fe County Detfendants for all claims administration costs. If the total amount of
claims administration expenses incurred is more than $500,000, then the allocation to pay
verified claims will be reduced and such overage of administrative costs shall be paid
from the $5,529,750.00 allocated pursuant to Paragraph 29a above. If the total amount of
claims administration expenses incurred is less than $500,000, then the balance
remaining will be returned to Santa Fe County. The selection of the Administrator and

the terms and conditions of the administration agreement shall be subject to mutual



approval by counsel for the Plaintiffs, the MTC Dcfendants, and the Santa Fe County
Defendants, but all partics shall cooperate in good faith.

31. The Partics agree to make an application to the Court to appoint the
Administrator an officer of the Court for the purpose of implementing the terms of this
Stipulation of Scttlement. The Administrator shall be subject to judicial inmmmunity to the
fullest extent permitted by law. The Administrator shall be subject to the jurisdiction of
the Court with respect to any dispute arising between the Administrator and the Parties
regarding the implementation of the terms and conditions of the administration
agreement.

V.

PROCEDURES FOR RECEIVING
PAYMENT UNDER THIS STIPULATION OF SETTLEMENT

32. Following final approval of this Stipulation of Settlement by the Court and
cxhaustion of all appeals so as to affirm the Courl’s approval of this Stipulation of
Settlement, all SCMs who timely submit verified claims, which have not been disallowed
pursuant to objections made pursuant to Paragraph 39 below, shall be entitled to receive
payment as set forth in the Plan of Allocation attached hereto as Exhibit 4, subject to a
pro rata reduction as set forth in Paragraphs 29 and 30, above.

33. The Partics expressly agree that the funds paid herein are not for cconomic
damages or for punitive damages but are attributable to damages on account of personal
injuries, including but not limited to bodily injury, mental and emotional distress, and
pain and suffering, arising from an occurrence, within the meaning of § 104(a)(2) of the

Internal Revenue Code of 1986, as amended..
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34. Any SCM who fails to submit a Claim Form completed in accordance
with the instructions contained therein by the Bar Date or any other Court mandated
extension, shall be forever barred from receiving any payment pursuant to the Stipulation
of Settlement. Such SCM shall in all other respects be bound by all of the terms of the
Stipulation of Settlement, and the judgment entered herein. including but not limited to
the release of all Released Persons of all claims resolved herein.

3s. To receive payment, an SCM shall be required to submit to the Claims
Administrator an cxecuted Claim Form signed under penalty of perjury with questions
completed in accordance with the instructions provided. All Claim Forms must be
submitted by the Bar Date unless such period is extended by order of the Court.

36. The Claim Form shall be submitted by first class mail and shall be decmed
submilted upon the date of the postmark thercon.

37. SCMs who submit valid and timely claims and whosc names appear on the
Database will be paid by mail at the address specified on the Claim Form as soon as
practicable after the Effective Date,

38. The Administrator shall determinc whether or not a person who has
submitted a Claim Form is an SCM and shall reject claims by persons who are not SCMs.
The Administrator will detecrmine the dollar amount of each payment to an cligible SCM
based upon the Administrator’s review of the SCMs’ responses to questions on the Claim
Form.

39. If either the Defendants or Class Counsel contests a ¢laim on the ground
of fraud or administrative error, the contesting party will notify the other party, the

Administrator and the claimant. The other party and/or the claimant will have 10 days
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within which to respond to the notice. After the deadline for response, the contesting
party will submit any remaining issue to the District Court in accordance with local
motion practice. The decision of the District Court will be final and unappealable. The
contesting party will have the burden of proof.

40, For any Claim Form that the Administrator determines to be invalid or
incorrect, the Administrator will provide written notice to the SCM that will include
procedures and time limits for seeking reconsideration of the Administrator’s
determination. If the SCM timely and properly contests the Administrator’s
determination of the validity or correctness of the Claim Form, the Administrator will
reconsider the Claim Forn and make a second determination. [f the Administrator
determines a sccond time that the Claim Form is invalid or incorrect the Administrator
will notify the SCM of his or her right to appeal to the District Court within thirty days of
notice of the Administrator’s second determination. The District Court’s written decision
on appeal from the Administrator’s second determination will be final and unappcalable.

V1.

EXCLUSION FROM THE SETTLEMENT CLASS

41, Any potential SCM who wishes to be excluded from the Setilement Class
must submit a request to be excluded from the class in the form attached hereto as Exhibit
5 to the Administrator, so that it is postmarked or otherwise delivered on or before the
Bar Date or as the Court may otherwise direct,

42, Any potential SCM who does not timely file a Request for Exclusion shall
conclusively be deemed to have become an SCM and to be bound by this Stipulation of

Settlement and all subsequent proceedings, orders and judgments herein.
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43. Any SCM who does not elect to be excluded from the Settlement Class
may, but need not, enter an appearance through his or her own attorney, SCMs who do
not enter an appearance will be represented by Class Counsel.

44. The Administrator will report all Opt-Out elections to all counsel upon
receipt, and will determine and report to counsel for the Parties not later than ten (10)
days aficr the Bar Date the total number of timely and valid Opt-Out elections. If the
total number of potential SCMs submitting timely and valid Opt-Out elections equals or
excceds the number stated in a separate confidential Ietter, then the Defendants, in their
sole discretion, may rescind their acceptance ol this Agreement, in which case the
Agreement will be rendered null and void and of no ettect. To exercise this right of
rescission, the Defendants must serve the Administrator and Class Counsel a written
notice of rescission not later than thirty (30) days after the Administrator serves counscl
for the Defendants with its totals of valid and timely Opt-Qut e¢lections received. In the
event the Defendants validly and timely excrcise their right of rescission, the funds
deposited by Defendants pursuant to Paragraph 29 herein, together with any interest
earned thereon, will be returned to Defendants, less any expenses, fecs and costs incurred
by the Administrator. Such expenses, fees and costs shall be paid by the MTC

Defendants and the Santa Fe County Defendants 50/50, unless otherwise agreed by the

Defendants.
VIIL.
OBJECTING TO THE PROPOSED SETTLEMENT
45. Any SCM who does not elect to be excluded from the Settlement Class

may, but need not, submit comments or objections to the proposed settlement. The Court
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will enter an appropriate order setting forth the procedure for SCMs to submit comments
or objections to the proposed scttlement.

VIIL
NOTICE

46. Notice to SCMs shall be by first class mail, postage prepaid, to all
individuals whose addresses arc on record in the Database and any other databases and
records maintained by Defendants or to such other, better addressees identified by the
Administrator, and by publication and broadcast as set forth below. All notices and
information provided to SCMs shall be in English and Spanish.

47, The Administrator shall cause to be published in English and Spanish
languages, in the Santu Fe New Mexican, the Albuquerque Journal and the Rio Grunde
Sun, newspapers once a week in each of two consecutive weeks notices in a form and
manner agreed to by the Parties describing this settlement, the claims procedure and the
procedure to object and/or to Opt-Out of the settlement. Notices in a form to be agreed to
by the parties shall also be posted in the Santa Fe County Adult Detention Center. 1f the
Parties cannot agree, the Court will determine the content of the published notice.

43. Announcements summarizing the proposed settlement in English and
Spanish will be made on the following radio stations three times during a week, during
two successive wecks: KKOB-AM, KRST-FM, and KDCE-AM.

1X.
ADMINISTRATIVE COSTS

49. Following preliminary Court approval of the Stipulation of Settlement, the
Administrator shall submit monthly invoices to Counsel for the Santa Fe County

Defendants, with copies to Counsel for the Parties, for services rendered and for expense
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reimbursement, unless the administrative agreement provides for payment of a fixed or
lump sum to the Administrator. All invoices will indicate the dates upon which services
were performed, the titles of the employees performing the services, the number of hours
worked by each title of each date, the hourly rate for cach such title, and the total fee for
the services performed. The hourly rates shall be in accordance with the agreement
between the Parties and the Claims Administrator.

IX.
DISPUTE RESOLUTION

50. The Parties may bring an issuc directly before the District Court when
exigent facts or circumstances require immediate District Court action to prevent a
serious violation of the terms of this Agreement, which otherwise would be without
meaningful remedy.

e
GOVERNING LAW

51. This Agreement will be subject to, governed by, and construed and
enforced pursuant to the laws of New Mexico.

XL
ENTIRE AGREEMENT

52. The terms of this Agreement and its attachments are the exclusive and
final expression of all agreements by the Plaintiffs and Defendants with respect to full
and final scttlement of this matter, but the Agreement does not, and is not intended to,
constitute the entircty of agreements among the Defendants and their respective insurers.
The Parties have cntered into this Agreement based solely upon its terms and not in
reliance upon any representations or promises other than those contained in this

Agreement. The terms of this Agreecment may not be contradicted either by evidence of
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any prior or contemporaneous agreement or by the use of any form of extrinsic evidence

whatsoever in any judicial, administrative, or other legal proceeding involving this

Agreement.

d@wﬁ 20l

By:

ROTHSTEIN, DONATELLL HUGHI:S,
"HOENBURG & BIENVENU, LLP

. Rothstein
. Donatelli
John C. Bienvenu
P.O. Box 8180
1215 Paseo de Peralta

Santa Fe, New Mexico 87504-8180
(505) 988-8004

Attorneys for Plaintiffs
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EATON LAW Ol-‘F’IEg, P.C.

By: %ﬁ% al~ -~
P. Scott Eaton
P. O. Box 25305
Albuquerque, NM 87125-5305
(505) 243-1486

Attorneys for Defendants MTC and Dixon

-20-



Albuquerque, NM 87103
(505) 346-4646

Attorneys for Defendant MTC

21
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By:

EL DICKMAN

LAW OFFICT: OF MICI

/N

Michael Dickma
P.O. Box 549
Santa Fe. NM 87504
(505) 989-9361)

Atrorney for Detendanes Santa Fe County

Board of Commissioners. Greg Soluno and
Raymond J. Sisneros
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SANTA FE STRIP SEARCH LAW SUIT
CLASS ACTION CLAIM FORM

[.LEYBA, et al., v. SANTA FE BOARD OF COMMISSIONERS, et al.

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF NEW
MEXICO
No. C1V-05-0036 BB/ACT

FILL OUT THIS FORM IF YOU WERE STRIP SEARCHED AT INTAKE AND BOOKING
AT THE SANTA I'E COUNTY ADUI'T DETENTION CTENTER BEFORTE YOU WERI:
ARRAIGNED BETWEEN JANUARY (2, 2002. AND __

(ARRAIGNMENT MEANS THT INITIAL APPEARANCE BEFORE A IU.D(Il EITHER BY
VIDEO CONFERENCE IN THL DETENTION FACILITY OR IN COURT AT WHICH A
PLEA LS ENTERED TO THE CIIARGES AND AT WIHICH CONDITIONS OF RELEASE
ARE DISCUSSED ) ALL MEMBERS OF THIS CLANS WIHO QUALIFY MAY RECEIVE A
MONETARY AWARD.

You must complete and submit this claim form ne later than » to qualify
for payment from settlement of the class action strip search case against Santa Fe County,
Management & Training Corporation, and the other named Defendants, If you do not
return a completed claim form by the due date you will reccive NO MONEY (rom the
scttlement.

CLASS ACTION CLAIM FORM

Name

Address

City. State. Zip Code

Phone #: ( )

NM Driver's License No.

Social Seeurity Number: - -

Date of Birth:

Gender: Male Female_

Exhibit 1



* ok ke % ok ok ok ok ok ok ok ok ok ok %

Answer cach of the following questions by placing a check in the “yes™ _or*no™_ box at the
end of the question. If vou cheek “yes™ as the answer (o any question and it is requested. you
MUST submit an explanation, description of the circumstances, photographs, medical
verification, witness statements. or such other documentation necessary to support your answer.
If vou do not provide the requested explanation. description or documentation. vour “yes™
answer will be disregarded.

PLEASE PRINT YOUR ANSWERS CLEARLY

CAUTION . ... THESE ANSWERS ARE GIVEN UNDER PENALTY O1 PERJURY. ANY
MATERIAL FALSE STATEMENTS WILL RESULT IN A DENIAL OF THI: CLAIM,

l. Were you strip searched during intake and booking at the Santa Fe County Adult
Detention Center belore arraignment at any time between January 12,2002, and

9
YES O NO O

It s0. state the date of each time that you were sirip-scarched during intake and
booking.

I vou answered “ves™ 1o the above, or you are unsure of the date. please continue to answer the
guestions below.

Note: Not all persons strip scarched at the Santa Fe County Adult Detention Center during the
class period (January 12.2002tw0 ) will be entitled to payment. It you were
charged with a crime involving drugs, weapons, or violence substantially similar to those
chareges provided as examples in Exhibit 3 of the Stipulation of Settlement. for instance. you
may not be entitled to payment under this settlement.



2% Do vou have a history of being the prior victim of sexual abuse that is documented in any
records ol courts. law enforcement agencies or medical or healthcare providers? [f so. please
explain this history below, and provide the following documents: original or true and correct
copies ol reports from law enforcement agencies and/or reports prepared by governmental
agencies, healtheare providers. or mental health care providers.

YES O NO O

Explanation:

3. *Did you have any signiftcant physical deformities thal were exposed as a consequence of any
strip search, such as a missing [imb or body part or substantial scarring. that would otherwise be
hidden by clothing? If so. describe the physical deformity in detail and/or submit a photograph,

YES O No O

Explanation:

4. *If you are female. were you menstruating at the time of the strip scarch”

YES O NO O

5.* Did vou receive documented formal counseling by a counselor or therapist or documented
medical treatment because of any strip search, within 60 davs following the strip search? If so.
please explain this counseling or medical treatment below. and provide the following documents:
original or true and correct copies of records prepared by healthcare providers at or near the time
ol the services that were provided (if the records were prepared more than 30 davs after the time
that services were provided. they will not be considered).

YES OO NO O



The name, address and telephone numberts) of the counselor(s), therapist(s) or medical care
providerts). the dates of the visits and the treatment received are as follows:

6. *Were vou touched by a corrections ofticer on the breasts, genitals or butiocks during the
search?

YES O NO O

If so. describe completely. including a description of the corrections officer. the manner of
touching, and the location in the lacility where you were when the touching oceurred:

7.% Were vou an inmate in any state or federal detention center or prison at any time within five
vears before your first strip search upon intake and booking at the Santa Fe County Adult
Detention Center?

YES O NO O
8.¥ Were vou an inmate in any county. city or juvenile detention facility afler being convicted of
a crime at any time within five years before your first strip scarch upon intake and booking at the

Santa Fe Counts Adult Detention Center?

YES O NGO O

* 1t vou answered "ves™ to any of these questions you may be contacted and asked to provide
turther information.

ANY MATERIAL FALSE STATEMENT WILL RESULT IN DENIAL OF YOUR
CLATM,



I DECLARE UNDER PENALTY OF PERJURY UNDER THE L AWS OF THE STATE OF
NEW MEXICO THAT THE ABOVE IS TRUE AND CORRECT,

DATED:

SIOGNATURE:

The information given here is private, and will be used only tor purposes ol evaluating and
administering your claim. Your information may be reviewed by atlorneys for any of the parties
for accuracy, Verification of elaims may involve review of vour federal, state and county
detention records. The information will not be released to the public, DO NOT CAILL OR
WRITE TO THE CLERK OF THE COURT FOR INFORMATION REGARDING THI:
PROPOSIEED CLASS SETTLEMENT. If you have any questions about this lawsuit, write to the
Claims Admimstrator = _ or visit the website at

THIS CLAIM FORM MUST BE SIGNED AND RETURNED WITH A POSTMARK NO
LATER THAN . Uise the enclosed return
cnvelope and mail the completed elaim form and any supporting intormation to:

If you nced assistance in completing this form, please fecl free to contact the Administrator
{contact information} or Plaintiffs® Class Counscl, Rothstein, Donatelli, Hughes,
Dahlstrom, Schoenberg and Bienvenu, LLP, 1215 Pasco de Peralta, Santa Fe, New Mexico
87501; Telephone (505) 988-8004; Facsimile (505) 982-0307.

If you qualify for payment and you would like your settlement check mailed to an address
other than that on the first page of the Claim Form, provide it here: (Address if different)
to which settlement check should be mailed:

Name or ¢/o

Street Address (or Post Office Box)
City . State Zip Code

[



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

ELTZABETH LEYBA, NATASHA
APODACA, NANCY ELLIN, MONICA
GARCIA, LUCY M. MARQUEZ, MARK
MILLER, COPPER PERRY, DAVID
SANDOVAL, KRISTI SEIBOLD, RUSSELLA
SERNA, and KIMBERLY WRIGHT,

on their own bebalf and on behalf of a class of
similarly situated persons,

Plaintiffs,
Vs,
No. C1V 05 0036 BB/ACT

SANTA FE COUNTY BOARD OF
COMMISSIONERS: MANAGEMENT

& TRAINING CORPORATION:

SANTA FE COUNTY SHERIFF GREG
SOLANQ, in his individual and official
capacities; FORMER SANTA FE COUNTY
SHERIFF RAYMOND L. SISNERQS, in his
individual and official capacities; and KERRY
DIXON, in his individual and official capacities,

Defendants,

NOTICE OF PROPOSED SETTLEMENT OF
SANTA FE COUNTY CLASS ACTION STRIP SEARCH CASE

If you were strip searched at intake and booking at the Santa Fe County Detention Facility
before you were arrzigned between January 12, 2002 and . You may be entitled to
monetary compensation under a proposed class action settlement.

There 1s presently pending a Iawsuit (iled as a class action in the United States District Courl,
District of New Mexico. The parties have proposed a settlement that, if it receives final
approval, after all appeals. will provide that certain persons subject to strip searches at the Santa
Fe County Adult Detention Center will receive money. Records of the Santa Fe County
Detention lacility show that you were booked into the facility during the relevant time period.
To receive monetary compensation in this pending settlement. you must fill out and mail a
claim form by , 2000,

1F YOU WISH TO CLAIM MONETARY COMPENSATION,
OBTAIN, FILL OUT AND MAIL THE CLAIM FORM AS SOON
AS POSSIBLE BUT NO LATER THAN , 2006.

Exhibit 2



For more information. please read this notice.

PLEASE READ THIS ENTIRE NOTICE CAREFULLY.
YOU MAY BE ENTITLED TO RECEIVE A PAYMENT.

There is now pending in the United States District Court. District of New Mexico. an action filed
as & class action on behall of persons allegedly illegaily strip scarched at the Santa l'e County
Detention Facility between January 12,2002and . A Stipulation of Settlement,
approved preliminarily by the Court, defines the class included in this settlement as tollows:

All pre-arraignment detainees who were subjected to a strip scarch
upon booking and intake {o the Santa T'e County Detention Facility
during the Class Period [January 12, 2002 through |
without individualized reasonable suspicion that the scarch would
lead to the discovery of contraband or weapons. not including
persons arrested or booked on charges involving drugs, weapons or
vivlence. substantially similar to those charpes are provided as
cxamples in Exhibit 3 to the Stipulation of Sctilement.

You have received this Notice cither because records of the Santa I'e County Detention Facility
indicate that you may be in the class, or because you contactied the Claims Administrator.
Whether or not vou qualify as a class member will be based upon the records of the Santa I'e
County Detention Facility. 1 these records do not contain vour name and show you to be within
the definition of the class. you will not qualify.

This Notice is to inform you that a scttlement has been proposed in this action and that, as a
potential class member, vour rights may be affected by the settlement. This Notice also
summarizes the terms and cffect of the proposed settlement. what you can do to participate in it,
how you may obtain money under the settlement, and what vou must do if you choose to exclude
vourself from the class.

SUMMARY OF THE CASE

On Junuary 12, 2008, Plaintiffs Elizabeth Leyba. Natasha Apodaca. Nancy Ellin. Monica Gareia.
Fucy M. Marquez. Mark Miller, Copper Perry, David Sandoval. Kristi Seibold. Russella Serna,
and Kimberly Wright (*Plaintifts™), on behalf of themselves and all persons similarly situated.
tiled a complaint in the above-captioned matter against Defendants Management & Training
Corporation and Kerry Dixon, in his individual and official capacities (“MTC Defendants™). and
Santa I'e County Board of Commissioners. Santa Fe County Sheriff Greg Solano. in his
individual and official capacities, and former Santa Fe County Sheriff Raymond 1.. Sisneros. in
his individual and official capacities (*Santa Fe County Defendants™. in which they challenged
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certain practices of Defendants including the strip scarch of certain detainees, and sought
damages and declaratory and injunctive relief, Plaintifls allege that they were unlaw{ully
subjected to strip searches performed pursuant to the policies. practices and customs of
Detendants of conducting strip scarches of all incoming pre-arraignment detainces. Plaintifls
allege that these strip searches were performed without regard to the nature of the alleged
offenses for which Plaintiffs had been arrested. and without Detendants having a reasonable
belicf that the Plaintiffs so searched possessed weapons or contraband. or that there existed facts
supporting a reasonable belief that the scarches would produce contraband or weapons.

Plaintitfs sought damages for civil rights violations under 42 ULS.C. § 1983, and for claims
arising under the New Mexico Tort Claims Act and New Mexico common law, Plaintiffs
additionally sought a judgment declaring that Defendants must cease the activities described
herein and enjoining Defendants from any [urther strip scarches without individualized
reasonable suspicion. Plaintifls brought this action on their own behall’ and on behalf of a class
of similarly situated individuals.

The MTC Detendants contend that the admissions scarch policies at the Santa Fe County Adult
Detention Facility were reasonably related to legitimate penological interests in deterring the
introduction of weapons. drugs and other contraband into the detention center, As such,
Defendants submit that detention center policies are entitled (o deference under the law, and that
the policies should not be found to violate the Constitution or any state law. Defendants deny
that all of the Pluintiffs were subject Lo strip searches upon admission to the detention center, and
they deny that all pre-arraignment arrestees were strip scarched during the period of time in
question. Delendants further deny that searches of the Plaintifls violated any state or federal
statutory or common law.,

The Santa FFe County Delendants deny any and all liability tor their own acts and omissions and
deny any liability for the acts and omissions by independent contractor MTC and MTC’s
employees. The Santa Fe County Delendants contend that Count IT fails to state a cluim upon
which reliel can be granted under the New Mexico Tort Claims Act. In addition. Defendant
Selano and Defendant Sisneros aflirmatively assert that they had no role whatsoever in the
formuliation or implementation o MTCs strip search policies and have no individual
responsibility for any of the allegedly unconstitutional policies. practices or acts of the MTC
Delendants, and they also assert qualifiecd immunity as to the violations of 42 ULS.C. § 1983
alleged in the complaint.

In addition. Defendants assert that a class action is inappropriate and that the claim for injunctive
relict is moot.

The Parties entered into extensive discovery which included exchange of documents. preparation
of and responses to requests for production of documents. and depositions.
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SUMMARY OF THE PROPOSED TERMS

A Stipulation of Settlement (“Settlement™) was entered into after intensive negotiations between
the parties, conducted with the assistance of a third party mediator. The Partics are requesting
that the Court approve the Settlement.

A. Parties to the Scttiement.

The Parties to the Settlement are the Plaintiffs, the MTC Delendants. and the Santa Fe County
Delendants.

Class Counsel are Mark [, Donatelli. Robert R. Rothstein and John C. Bienvenu of the 1.aw
Offices of Rothstein. Donatelli. Hughes. Dahlstrom, Schoenburg & Bienvenu. LIP. 1215 Paseo
de Peralta. P.O. Box 8180, Santa Fe. NM 87504-8180).

B. Defendants Do Not Admit Any Liability.

Plaintitfs allege that the acts and/or omissions that are the subject of the claims covered by this
action (strip searches) violated various state and federal laws. Defendants deny all allegations of
wrongdoing and deny any liability to Plaintiffs or to any other class members. The Parties have
agreed that. in order 1o aveid long and costly litigation. this controversy should be settled
pursuant to the terms of the Settlement. subject to approval of the Court.

C. Monctary Terms of the Settlement,

The total settlement fund (not including the separate settlement funds allocated for claims
administration expenses. as set forth below), which shali be used to pay all verified claims of
SCMs. administrative costs and attorneys’ lees, is up to $8.000.000 (Iiight Million Dollars)
{(Settlement Fund™). In addition. up to $500,000.00 will be paid by the Santa Fe County
Defendants for all claims administration expenses. Within 30 days of preliminary approval by
the United States District Court of the terms of the Stipulation of Sctilement, Defendants will
deposit the Settlement Fund and the amount for administrative expenses in an inlerest-bearing
qualified settlement fund. 'unds will be distributed to SCMs and their counscl pursuant (o an
agreed upon Plan of Allocation. [If all funds deposited into the Scttiement Fund are expended
pursuant 1o the Plan of Allocation, then all interest carned on the Settlement IFund shall inure to
the benetit of the Class. The Settlement Fund will be allocated as follows:

a. Subject o possible reduction in the funds available to SCMs. as provided in
Paragraphs 29 und 30 of the Stipulation of Settlement, up to $5,529,750.00 (plus
interest carned on the Settlement Fund. and any additional amounts allocated to
the Settlement Fund) will be allocated to pay verified claims, pursuant to the Plan
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of Allocation (see below). I the total amount of verified claims exceeds this
amount. or the amount reduced as provided in Paragraph 30 of the Settlement, the
amount pavable to SCMs for each claim shall be reduced proportionately so that
the entire available amount in the Settlement Fund is paid out to SCMs, If the
total amount paid to SCMs is less than $5.529.750.00. or some lesser amount
pursuant to Paragraph 31 of the Settlement. the balance will be retunded to the
Defendants;

$£2.000.000.00 will be allocated to Plaintilts” attorneys® fees. gross receipts tax on
Plaintifts™ attornevs fees, and litigation expenses incurred on behalf of Plaintilts,
subject to approval of the Court. Defendants agree not to contest Plaintifts
request for approval of this amount for fees, gross receipts tax, and litigation
expenses. In the event the Court approves less than this amount, the balance
remaining in the Settlement Fund will be added to the amount allocated to pay
veritied claims; and

$470.250.00 will be allocated equally among the class representative Lo
acknowledge their participation and ctivrts in this lawsuit, separate and apart {tom
any payvment due for their individual claims as SCMs. subject to approval of the
Court. Delendants agree not to contest Plaintif{fs’ request for approval of this
payments to class representatives. In the event the Court approves less than this
amount. the batance remaining in the Scttlement Fund will be added to the
amount allocated to pay verified claims.

Separate and apart Irom the Settlement 'und, up to $500.000.00 will be paid by
the Santa Fe County Defendants for all claims administration expenses. I the
total amount of claims administration expenscs incurred is more than $500.000,
then the allocation to pay verified claims will be reduced and such overage of
administrative costs shall be paid from the $5.529.750.00 allocated to the
Scttlement Fund. If the total amount of claims administration expenses incurred
is less than $500.000. then the balance remaining will be returned to Santa Fe
County.

The Settlement proposes the following Plan of Allocation:

A All SCMs who were searched in the period January 12, 2002 through June

8. 2003 (“Period A™) and who submit veritied claims shall be entitled to receive the tollowing
payments in full satisfaction of their claims, subject to the reduction factors listed below and a
pro rata reduction as set forth in Paragraphs 29 and 30 of the Scttlement:

l. $1.000 if he or she was strip searched one time during Period A:
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6.

An additional $250 if he or she was strip scarched two or more times
during Period A

An additional $230 if he or she has a documented history (as defined in
Paragraph 8 of the Stipulation of Settlement) of being the prior victim of’
sexual abuse:

An additional $250 it he or she has signilicant physical deformities (as
defined in Paragraph 4 of the Stipulation of Sctlement) that were
exposed as a consequence of any strip search in Period A:

An additional $250 if she was menstruating at the time of any strip search
in Period A:

An additional $250 if he or she received documented (as defined in
Paragraph & of the Stipulation of Settlement) formal counseling by a
counselor or therapist or documented medical treatment because of any
strip scarch in Period A. if the first counseling or medical session occurred
within 60 davs of the strip scarch: and

An additional $100 if he or she was touched on the breasts, genitals. or
buttocks during any strip search in Period A.

Notwithstanding the foregoing. the maximum possible puyvment to an SCM who was strip
searched during Period A is $2.250.

B.

All SCMs who were searched in the period June 9, 2003 through

November 17, 2005 (“Period B™) and who submit verified claims shall be entitled to receive the
following payments in full satistaction of their claims. subject to the reduction factors listed
below and a pro rata reduction as set torth in Paragraphs 29 and 30 of the Settlement:

[R¥]

LS

$2.200 i he or she was strip searched one time during Period B.

An additional $250 if he or she was strip scarched two or more times
during Period B;

An additional $250 if he or she has a documented history (as defined in
Paragraph 8 of the Stipulation ol Scutlement) of being the prior victim of
sexual abuse:
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An additional $230 if he or she has significant physical delormities (as
defined in Paragraph 14 of the Stipulation of Settlement) that were
exposed as a consequence of any strip search in Period A:

An additional $250 if she was menstruating at the time of any strip scarch
in Period A:

An additional $250 if he or she received documented (as defined in
Paragraph 8 of the Stipulation of Settlement) formal counseling by a
counsclor or therapist or documented medical treatment because of any
strip search in Period A, if the first counseling or medical session occurred
within 60 days of the strip scarch; and

An additional $100 if he or she was touched on the breasts. genitals. or
buttocks during any strip search in Period A.

Notwithstanding, the foregoing. the maximum possible payment to an SCM who was
searched in Period 13 is $3.500.

C.

All SCMs who were strip-searched in the period November 18, 2004

through the date of the Settlement (“Period C) and who submit verified claims establishing that
they were strip-searched without reasonable suspicion shall be entitled to receive the following,
pavments in full satisfaction of their claims, subject to the reduction factors listed below and a
pro rata reduction as set torth in Paragraphs 29 and 30 ol the Settlement:

s

S1.000) if he or she was strip searched one time during Period C.

An additional $250 if he or she was strip searched two or more times
during Period ('

An additional $250 if he or she has a documented history (as defined in
Paragraph 8 of the Stipulation of Settlement) of being the prior victim ol
sexual abuse:;

An additional $250 if he or she has signiticant physical deformities (as
defined in Paragraph 14 of the Stipulation of Scttlement) that were
exposed as a consequence of any strip scarch in Period A:

An additional $250 if she was menstruating at the time ol any strip search
in Period A:
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An additional $250 if he or she reccived documented (as defined in
Paragraph 8 of the Stipulation of Settlement ) formal counseling by a
counselor ur therapist or documented medical treatment because of any
strip scarch in Period A, if the first counseling or medical session occurred
within 60 days of the strip search: and

An additional $100 if he or she was touched on the breasts. genitals. or
buttocks during any strip search in Period A.

Notwithstanding the foregoing. the maxitnum possible payment to an SCM who was
searched in Period C is $2.250.

D.
only for one period.

L.

=

G.

An SCM who was subject to a search in more than one Class Period may claim

Reduction Factors, The total award made 10 an SCM under Periods A. B or . as
defined above. shall be reduced as follows:

ta

‘d

Incarceration in any state or {ederal prison at any time within five years
belore the lirst strip search in Periods A, I3 or C shall reduce the total
award by 80%.

Conviction of'a crime and incarceration for that conviction in any county
or juvenile detention center within live vears betore the first strip scarch in
Periods A. B or € shall reduce the total award by 80 %.

It the SCM makes material false stalements on the Claim Form, the total
award shall be reduced to zero.

For SCMs with more than one applicable reduction factor, as defined above. only
the reduction factor with the largest applicable reduction percentage will apply.

SCMs who qualify for payment pursuant to the terms of the Stipulation off
Settlement shall receive payments as soon as practicable after the Lffective Date
ol the Settlement.

D. Strip Search Policy.

The MTC Defendants no longer operate the Santa Fe County Adult Detention Center. The Santa
Fe County Defendants have agreed that they will no longer strip search pre-arraignment
detainees without reasonable individualized suspicion that the strip search would be productive
ol contraband or weapons.

NOTICE OF PROPOSED SETTLEMENT OF SANTA FE COUNTY STRIP SEARCH CLASS ACTION PAGE 8OF ___



E. Your Options as a Class Member.
1. You May Choosc to be Bound by _the Settlement,

To qualify for a pavment you must send in a completed Claim Form to the Claims
Administrator. If you receive a notice by First Class Mail. a Claim Form will be included in the
notice package. You can also get a Claim Form by: (1) calling this toll tree number: |800-
Number|; (2) visiting the websile. [website]: or (3) writing the Claims Administrator at Leyba,
et al. Strip Search Class Action, ¢/o Claims Administrator, [name and address).

You have until ___ . 2006. to submit a claim or 1o opt-out vf the Settlement.

Mail your completed Claim Form to Claims Administrator at Leyba, et al. Strip Search Class
Action, ¢/o Claims Administrator, [name and address].

Remember. it yvou do not submit a Claim Form. ¥ou cannot get a payment. I you submilt a
(laim Forni you will be bound by the Settlement and receive money (1 you are a class member
and all other conditions are met). If you do not submit a Claim FForm but do not exclude yourself
from the class (as explained in the next paragraph), you will still be bound by the terms of the
Settlement and dismissal entered in this case, but you will not receive any money.

By participating in this Settlement, or by doing nothing in respense 1o this Notice, you will be
waiving all vour rights to all claims up to and including _ . 2006, related to strip
searches at the Santa e County Detention Facility.

2. You May Choose to Exclude Yourself From the Class.

You do not have to take part in the Settlement or be a member of the class. This is called
“excluding™ yourseltf, If you exclude yoursell, you cannul get a payment and you cannot object
to the Settlement. Any Court orders will not apply to you. To exclude yourself, you must sign
an "Opt-Out Form™ that states that you want to be excluded from Leyba, er ol v. Santa Fe
County Board of Commissioners, ef al., United States District Court, District of New Mexico,
Case No. CIV 5-0036 BB/ACT. Opt-Out Forms arc available from the Claims Administrator at
[address, toll-free number, website]. Your Opt-Out Form must be mailed and postmarked before
~__ _tothe Claims Administrator at Leyba, et al. Strip Search Class Action, ¢/o
Claims Administrator, [name and address).

If vou do not follow these instructions properly, you will lose vour right to exclude yourselt. If
you exclude voursell. you cannot get any money from the Settlement of this case and you cannot
tell the Court vou do not like the Settlement (which is called “objecting™), It you exclude
vourselll you are no longer part of'the class or the Scitlement. But you can sue or be part of a
difterent lawsuit about the claims in this casc.
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E. Fairness Hearing and Process for Objections.

A Fairness [Tearing willbe heldon 2006.at  .m.. at the United States District
Court. Pete V. Domenici LS. Courthouse. 333 Lomas Blvd. NW Suite 270. Albuquerque. New
Mexico. [If vou are a class member and do not exclude vourself. you can tell the Court vou do
not like the Settlement or some part of it at this hearing. This is called objecting to the
Settlement. For example. vou can say vou do not think that the Settlement is fair or adequate.
The Court will consider your views,

To abject. you must send a letter to the Court that contains all of the following:

. The name and title ot the lawsuil (Levba. et al. v. Sunta Fe County Board of
Cummissioners. et al.. United States District Court. District of New Mexico. Case
No. CIV--5-0036 BB/ACT):

2. A slatement of cach objection you have and the facts that support the objections:

3. A description of any law or case supporting the objections:

9, A statement on whether or not you or your lawyer will ask to appear at the
Fairness Hearing to talk about your objections. and. if so, how long you will neced
10 present your objections: and

5 Copies of any documents you of your law ver will present at the Fairness Hearing.

At the hearing on the proposed Setilement. the Court may schedule further hearings without
further notice to the class. The matters considered at such future hearings may include. but shall
not be limited w. further consideration of the fairness and adequacy of the proposed Settlement.
consideration of the request for attorneys” fees and reimbursement of costs and expenses to Class
Counsel. and the form and entry of the final judgment of dismissal in the event the proposed
Settiement is approved by the Court,

Individually. or through counsel. any class member has the right to object to the proposed
Setttement as a4 whole. to the amount of attorneys® fees and costs to Class counsel., or to any
portion of either. ANY SUCH OBJLECTIONS MUST BE FILED IN WRITING ON OR
BEFORE  —  .2006, IN THE UNITED STATES DISTRICT COURT, DISTRICT OF
NEW MEXICO. PETE V. DOMENICT Ui.S. COURTHOUSE. 333 LOMAS BLVD. NW SUITI:
270. ALBUQULRQUE. NEW MEXICO, ATTENTION: CLERK. RELEBYA, I'T AL V.
SANTA FL: COUNTY BOARD OF COMMISSIONERS, I'T AL, UNITED STATES
DISTRICT COURT. DISTRICT OF NEW MEXICO, CASIE NO. CIV-05-0036 BB/ACT).
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I vou wish to appear and present your objections at the Fairness Hearing. you must also
submit a Notice of Intention to Appear that identilics the case. contains your name and
address. and cxplains the reason the appearance is desired. The Notice of Intention to
Appear and any objections must be {iled with the Court on or before ~ . 2006,
You may be represented by yvour own attorney. If vou are represented by an attorney at
the hearing. his or her name. address and telephone number must be included in the
Notice of Intention to Appear as well. A copy of the Statement of Objection and/or
Notice of Intention to Appear must also be mailed to: Leyba Class Counsel, Rothstein.
Duonatelli. Hughes. Dahlstrom. Schoenburg & Bienvenu, LIP, P.O. Box 8180. Santa Fe.
NM 87504-8180: P. Scott Eaton. Faton Law Office. P.O. Box 23305, Albuguerque. NM
87125-3305: Kurt Wihl/Gary J. Van Luchene. Kelcher & Mcl.cod. P.AL P.O. Box AA.
Albuguerque. NM 87103 and Michael Dickman, P.O. Box 549, Santa Fe, NM 87504,

F. How to Obtain Further Information.

DO NOT TELEPHONE OR WRITE TO THE COURT OR COURT CLERK FOR
INFORMATION REGARDING THE PROPOSED C'LASS SETTLEMENT. [or
additional information regarding the Settlement and Claim Iorm, or to request a copy of
the Settlement Agreement. Claim Form or Class Counsel’s Application for Attorneys’
Fees. vou should contact the Claims Administrator at Levba, et al. Strip Scarch Class
Action, ¢/o Claims Administrator, |name and address|. You may also check the
Claims Administrator’s website at [website]. or call |800 number|. You may also obtain
detailed information about the case by examining the court file located in the office of' the
Clerk of the United States District Court, District of New Mexico, Pete V. Domenici 118,
Courthouse. 333 Lomas Blvd. NW Suite 270. Albuquergue. New Mexico,

G. Court Approval,

Although the Court has reviewed the proposed Settlement and granted preliminary
approval. no decision as to final approval has been. or will be. reached by the Court until
the Fairness Hearing. This Notice does not indicate that the Court has given final
approval to the Settlement.

Dated: _

NOTICE OF PROPOSED SETTLEMENT OF SANTA FE COUNTY STRIP SEARCH CLASS ACTION PAGE
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L1ST OF EXAMPLE OFFENSES INVOLVING
DRUGS, WEAPONS OR VIOLENCE
(Exhibit 3 to Stipulation of Settlement)

Charges involving drugs, weapons or violence means the following or
substantially similar New Mexico statutory, lederal. tribal. and/or local offenses:

DRUG OFFENSES
i_ Q:)-?I_TZ(J_ halluku _g_wﬁﬁf@hatanca \mldtmn ; : __: : __ |
§ 30-31-21 Dlsmbutlon to a minor )
|_§ 30-31-22 —I ¢ omrollud iﬁoiﬁérﬁgubqtamgs dlstrlbutmn prohibited __I
l_-b.?(z I -E +(omrol[ed substances; possession pr prohlhltcd o +
i §30-31-24 T Controlled substances; violations of "l(|ml1‘ll'~all‘c1ll\L provisions B
§ 30-31-2 Controlled substances; prohibited acts

%
[ § 30-31-25. 1 ' Possession. deliv ery or manufacture of drug paraphurmln pl‘OthltLd l
'. l exceptions

|_§ .}&?l_—i? - Anabolic steroids: po%essnon dl\lrlblllloll p_na]lu.b HOI!CL‘

C 8 30-31A4 ' Manufacture. distribution [or pL)SQt'\lel]J of imitation controlled

! _ o _| subsldnce e

§ 30-31A-5 £ lle wa minor L

§ 30-31A-6 Posscwun with intent to dlqlnbulL an mutalmn (.ommllcd sub%tdme
§___3__U-_ IB-T1_ I | ’\Ju\ Memgo Drug Pn.cursor Act

. _|_aU- 31B-12: Drug precursors; prohibited acts; _p__ndlIlL_‘:__ L
0-28-1 . Aemptioc commit a felony (if involving the preceding umnsti) .

l

——— —

§ 30-28- _
| § 30-28-2 | Conspiracy (if v (if inv ol\mg the_chwdmL nllu__ns_w)__ L _I
| § 30-28-3 J_( riminal solicitation (if involving the preceding o oﬂt.m.es) N
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WEAPONS OFFENSES

[NMSA 1978, | Unlawful Carrying of a Deadly iﬂapn_n T T T T
§30-7-2 e - ]
| §30-7-2.1 | Unlawful Carrying of a Deadly Weapon on SLhoul Premises o
| §30-7-22 Unl‘miul Possession of a Handgun .
__§;?()-E_-1__ L Unl;mtul Carrying of Firearm on Um\ Lrsm Prumsus -
§30-7-3 L‘n]'t\\fu] Carrying o of]“m.arm in Liquor Fxl,lbllshmum o
|_§ 30-7-4 _____I_\Ieglu;entllxc, of a Deadly y Weapon _ S
!__§3()—_7i __; Dangerous Use of Explosives e
| §30-7-6 ] Negligent Use of Lxplosives ]
§ 30-7-7 | Unlawful Sale, Possession, or Trdnspmtdllon of Explosives o
§ 30-7-8 __7 Unlawful Possesslon of Switchblade ]
i? _ﬂ)—?_ﬁ Bus Crimes e
§ 30-7-13 —J_\K eapon on a Bus e
'\ § 30-7-16 | Felonin Pos_usmon -
§ 30-7-19 Pussusmn_ut E_Qlosn es e
|—§ 30-7-19.1 | Possession of Explosive or Inc Inu.,ndhu\ Du\m ]
[§30-720 " THoax Bomb 7
li?O-_281 | Atiempt to wmnnt a felony (if 1__(19I\ 1nL the p| eu,dmL_ ullcmes) _
|8 30282 | Conspiracy (if involving the preceding offenses) .
1 §30-28-3 | Criminal solicitation (if involving the preceding offenses)
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CRIMES OF VIOLENCE

[NMSA 1978. | Morder T T T T
| \, 3)-2-1

|
S MR 2"
|_¢ 30-2-1(B) [Sccond Degree Murder |
(830-2:3 — MManstaugheer 7 T 7 T T T ]
I__gf_SO-_l’;fy_(;f\_J Voluntary Manslaughter I,
- § 30-2-3(B)_ lmolumal\ Manslaughter s
Iy 30-3-2 A \_gra\att,d Assault . o
| § 30-3-3 T Assault w/intent to commit violent klnm Um.l murder, m..nhum C'SP. |
b — — jfrobbery and burglary) I
i__t,:l(:l-__-_S A&_.._rcndtt.d Battery i
1$3037 7 Minjury to Pregnant Woran =~ 7 T T 7
§ 30-3-8 _I_Shootﬂg at dwelling place or at or from vchicle - _4|
| § 30-3-8(A) _|_bhoolllgat dwellingplace |
| §30 __8( 3) _ Shooting at or from vehicle e
C§30-3-9 T \s»au.llt’Batler\ on School Per:.o_x_l_n_cl e __—]
§30-3-91 f\\baullBaltm on Sports Official - |
§ 30-3-13 + AE,Lm\ vated Agsault tona Household Member - —
§30-3-14 T Aggrave ated Assault on "HHM wi intent (o commit \_mlex__]t felom y
| §30-3-15 | Battery f\bdmsl dllousehold Mel_nbu L :I
l\'_fw(_gﬁ-]_{‘___ Agpravi dtu.i DBattery A&at a HOUsLhold ’\lunhcr e
S 30-3A-3.] o Aggravated Stlking -
A B N
| 3§ 30-6- ] Child Abuse ]
L 1Dx2) _ __ e
I—S;— A-3 | Sexual Exploitation of Children -

i § 30-6A-4 Sexual Exploitation of Chi hlldrm by Pm:mluuun . _—l
}__§_____)-‘—H ]_( riminal Su(udl__&_r;m_r.ggn e _I
§ 30-9-12 l_anmal Sexual Comact
§309-13  Criminal Sexual Contact of a Minor e _l
’_i}()- 6-2 ]LRObben L e
: §30-16-4 | Apgravated B%lar\ o e |
§ 30-17-5(A) | Arson S
i §$30-17-6 J ‘Agpravated Arson ]
_ §_3()—__£—_2__ Public altray e
(3020 Duelig I —
H‘":’_U'_O'l(l _I_Bumb scares unlawful L e __j
|' § 30-20A-3 Antllmomm Act] L ‘nlawful acts: pgnall\ - _|
§ 30-21-1 Sabotagc S
§ 30-22-1.1 |f_\5&,ra\attd fleeing a law enforccment ollu,c e
L.§_§1J‘2']l. | Assisting cscape o e
| § 30-22-12 | Furnishing articles tnrprlsonerbesup_ S
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|
|
l

I’ossession of dcadh W agon or C\Dh)sl\u bv pnsonu

AN &
m
|_: 30-28-1

T§30-22-10
§30-22-17 ' Assault b\ prisoner
| §30-22-21 Assau]l ult upon peace ofhcer
P& 30-22-23 \ggm\ ated dssaull upon pcace nlhu:
: §30-22-23
!_§ 30-22-24 Bdttcr\ upon peace officer L
§30-22-25 | A | Aggravated battery upon peace officer
§ 30-22-20 Assisting in assault upon peacc u_l_]_l_c_gl
| N "‘!_U_i 27 Disarming a peace officer
§ 30-24-

Bribery or intimidation of a witness: retaliation ¢ agamst 4 wilness.

Attcmpl-to'c(')nn'nit felony (inv olvin II‘IL the pi E L\.(lﬂgz Oﬂcl]bh‘i)

§__30 28:___ Conspiracy (if involving the pm.cdm;_, ollenses
| § 30-28-3 Criminal solicitation (if involving the pruedm;__ oﬁ‘mses
§30-47-4 | Abuse ofa l‘t!bldel_‘_]t, criminal penaltics
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PLAN OF ALLOCATION
(Exhibit 4 to Stipulation of Settdement)

Subject to final Court approval and exhaustion of all appeals 50 as to allirm that Court approval:
Al all SCMs who were searched in the period January 12, 2002 through June 8. 2003

(~Perind A™) and who submit verificd claims shall be entitled to receive the following payments

in lull satisfaction of their claims. subject to the reduction factors listed under Paragraph E and a

pro rata reduction as set forth in Paragraphs 29 and 30 of the Stipulution of Settlement:

B $1.000 i1 he or she was strip searched one time during Period A

[ §]

An additional $250 if he or she was strip searched two or more times
during Period A:

‘ad

An additional $250 if he or she has a documented history (as defined in
Paragraph 8 of the Stipulation of Settlement) of being the prior victim of
sexual abuse:

4. An additional $250 if he or she has signiticant physical deformities (as
defined in Paragraph 14 of the Stipulation of Scttlement) that were
exposed as a consequence of any strip search in Period A:

N

An additional $250 if she was menstruating at the time of any strip scarch
in Period A:

. An additional $250 if he or she received documented (as defined in
Paragraph 8 of the Stipulation of Scttlement) formal counseling by a
counsclor or therapist or documented medical treatment because of any
strip scarch in Period A, if the first counseling or medical session oceurred
within 60 days of the strip search:

7. An additional $100 if he or she was touched on the breasts. genitals. or
buttocks during any strip search in Period A

Notwithstanding the foregoing. the maximumn possible pavment o an SCM who was strip
searched during Period A is $2.250.

B. All SCMs who were scarched in the period June 9, 2003 through November 17,
2004, (*Period By and who submit verified claims shall be entitled to receive the {ollowing
payvments in full satisfaction of their elaims. subject to the reduction factors listed under
Paragraph E and a pro rata reduction as set forth in Paragraphs 29 and 30 of the Stipulation of’
Settlement:

1. $2.2000 i1 he or she was strip searched one time during Period B.

Exhibit 4



b

An additional $250 if he or she was strip searched two or more times
during Period I3:

‘=l

An additional $250 if he or she has a documented history (as defined in
Paragraph 8 of the Stipulation of Scttlement) ot being the prior vietim off
sexual abuse:

4, An additional $250 if he or she has significant physical deformities (as
defined in Paragraph 14 of the Stipulation of Settlement) that were
exposed as a consequence of any strip search in Period B:

5. An additional $230 if she was menstruating at the time of any strip search
in Period B:

6. An additional $250 if he or she received documented (as defined in
Paragraph § of the Stipulation of Scttlement) formal counseling by a
counselor or therapist or documented medical treatment becausc of any
strip scarch in Period B, if the first counseling or medical session occurred
within 60 days of the strip search:

7. An addituonal $100 it he or she was touched on the breasts. genitals. or
buttocks during any strip search in Period B.

Notwithstanding the foregoing. the maximum possible payment to an SCM who was
scarched in Period B is $3.500.

C. All SCMs who were strip-searched in the period November [8, 2004 through the
Date of the Stipulation of Settlement (*“Period C”) and who submit verified claims establishing
that they were strip-searched without reasonable suspicion shall be entitled 1o receive the
following payments in full satisfaction of their claims. subject to the reduction factors listed
under Paragraph ) and a pro rata reduction as set lorth in Paragraphs 29 and 30 of the Stipulation
of Settlement:

1. $1.000 if he or she was strip searched one time during Period C.

]

An additional $250 if he or she was strip searched two or more times
during Period C:

3. An additional $250 if he or she has a documented history (as defined in
Paragraph 8 of the Stipulation of Settlement) of being the prior victim of
sexual abuse:



6.

An additional $250 if he or she has significant physical deformities (as
defined in Paragraph 14 of the Stipulation of Settlement) that were
cxposed as a consequence of any strip search in Period ('

An additional $250 if she was menstruating at the time of any strip search
in Period C;

An additional $250 if he or she received documented (as defined in
Paragraph 8 of the Stipulation ol Scttlement) formal counseling by a
counselor or therapist or documented medical treatment because of any
strip search in Period C. if the first counseling or medical session occurred
within 60 days of the strip search:

An additional $100 if he or she was touched on the breasts. genitals, or
buttocks during any strip search in Period C.

Notwithstanding the foregoing. the maximum possible payment to an SCM who was
scarched in Period € is $2.250.

n. An SCM who was subjected o a search in more than one Class Period may make
a claim for a search or searches that occurred in only one period.

E. Reduction Factors. The total award made 1o an SCM under Periods A. B or C. as
delined above. shall be reduced as follows:

1.9

‘el

Incarceration in any state or lederal prison at any time within five vears
before the first strip search in Periods AL 3 or C shall reduce the total
award by 80%.

Conviction of a crime and incarceration for that conviction in any county
or juvenile detention center within five vears before the first strip search in
Periods A. B or C shall reduce the total award by 80%,

I1"the SCM makes material false statements on the Claim Form, the total
award shall be reduced to zero.

F. For SCMs with more than one applicable reduction factor, as defined in Paragraph
I, only the reduction factor with the largest applicable reduction percentage sill apply.



OPT-OUT FORM

SANTA FE STRIP SEARCH LAW SUIT
LEYBA, et al., v. SANTA FE BOARD OF COMMISSIONERS, et al.

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF NEW
MEXICO
No. C1V-05-0036 BB/ACT

IN ORDI'R TO EXCLUDE YOURSELF FROM THI SETTLEMENT CLASS THAT
HHAS BEEN CERTIFIED IN THIS PROCEEDING. YOU MUST SUBMIT THIS OP1-OUT
FORM SO THAT [T IS POSTMARKLD OR OTHERWISE DELIVERLED NO LATER THAN

___[45 DAYS AFTER NOTICE WAS MAILED).

I THIS OPT-OUT FORM IS TIMELY AND PROPERLY SUBMITTED, THEN
YOU WILL BE EXCLUDED FROM THE SETTLEMENT CLASS AND YOU WILL.
NOT BE ENTITLED TO ANY BENEFITS UNDER THE SETTLEMENT AGREEMENT,
YOU WILL NOT BE ENTITLED TO OBJECT TO THE SETTLEMENT AGREEMENT,
AND YOU WILL NOT BE BOUND BY THE RELEASE OF CLAIMS SE'T FORTH IN
THE SETTLEMENT AGREEMENT AND SUMMARIZED IN THE NOTICE OF
PROPOSED SETTLEMENT OF SANTA FE COUNTY CLASS ACTION STRIP
SEARCH CASE,

Before clecting to opt-out and exclude vourself from the Settlement Class. you should read the
enclosed Notice of Proposed Settlement of Santa Fe County Class Action Strip Scarch Case o
understand the ettect of cither opting out of the Settlement Class or not opting out of the
Settlement Class. You have the right to confer with Plaintifis” C'lass Counsel or counsel of your
own choosing, before executing this Opt-Out Form. If vou have any questions regarding the
effect of opting out of the Settlement Class or not opting out of the Scttlement Class. or need any
further information or assistance, please contact the Claims Administrator [address. website. toll-
{ree number] or Plaintiffs’ Class Counsel. Rothstein, Donatelli. Tughes, Dahlstrom, Schoenburg
& Bienvenu. LLEP. 1215 Pasco de Peralta, Santa Fe, New Mexico, 87501. telephone 505-088-
8003, facsimtle SO5-982-03(17.

INSTRUCTIONS:

1. Questions 1-6 of the Sworn Affidavit below must be answered.

t2

The Opt-Out Form must be signed under penalty of perjury.

et

The completed Opt-Out Form must be sent to the following address so that it is
postmarked or otherwise delivered no Jater than |45 days after this Form was
mailed]: Administrator

Exhibit 5



4. After submitting the completed Opt-Out Form. you may be required 1o submit additional
proof, including a photocopy of your passport, birth certificate, or other identifying

document.
SWORN AFFIDAVIT
STATEOF __ . )
¥ 8.
COUNTYOF _ )}
l. My name is; o _ -
(first) (middic) (last)

2. My home address is: o
3 My telephone number (including arca code)is: — (dav)_ L

(evening)
3. My Social Security number is: e
S My date of birth is:

6. I WANT TO BE EXCLUDED FROM THE SETTLEMENT CLASS CERTIFIED
IN THIS PROCEEDING AND FROM ALL BENEFITS OTHERWISE AVAILABLE TO
ME UNDER THE SETTLEMENT: Yes

CERTIFICATION UNDER PENALTY OF PERJURY

I hereby aftirm and declare under penalty of perjury that | have read and understand the
contents of this Opt-Out F'orm and the Notice of Proposed Settlement ot Santa I'e County Class
Action Strip Search Case, the statements made in this Opt-Out 1'orm are true and correct. and [
am over the age of eighteen (18) and am of sound mind. 1 UNDERSTAND THAT BY
SIGNING TIIS OPT-OUT FORM I WILL NOT BE ENTITLED 10 THE BENEFITS OF T1IT:
SETTILEMENT AGREEMENT.

Signature Tyvpe or print name Date



IN THE UNITLED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

FLIZABLI'TH 1LLIEYBA. NATASHA
APODACA. NANCY ELLIN, MONICA
GARCIA, LUCY M. MARQUEZ, MARK
 MILLER. COPPLR PERRY . DAVID
SANDOVAL. KRISTI SEIBOL.D, RUSSELLA
SERNA, and KIMBLERLY WRIGIIT.

on their own behalt and on behall of a class of
similarly situated persons.

Plaintiffs.

Vs,
No. CIV-05-0036 BI/ACT

SANTA FEECOUNTY BOARD OF
COMMISSIONERS: MANAGEMENT
& TRAINING CORPORATION:
SANTA FL COUNTY SIIERIFF GREG
SOLANQ. in his individual and official
capacities: FORMER SANTA FI: COUNTY
SHERIFIF RAYMOND L. SISNIEROS, in his
individual and ofticial capacities: and KERRY
DIXON. in his individual and official capacitics.

Detendants.

ORDER GRANTING PRELIMINARY APPROVAL

OF SETTLEMENT AGREEMENT AND APPROVING
THE FORM AND MANNER OF NOTICE

THIS MATTER came before the Court upon the Joint Unopposed Motion of
Plaintifis Elizabeth Leyvba, Natasha Apodaca. Nancey Ellin, Monica Garcia, Lucy M.
Marquez. Mark Miller, Copper Perry. David Sandoval. Kristi Scibold. Russelia Serna,
and Kimberly Wright (colleetively “Named Plaintifty™): Defendants Management &
Training Corporation and Kerry Dixon ("MTC Detendants™): and Santa Fe County Board

of Commissioners. Santa ['e County Sheriff Greg Solano. and Former Santa e County

Exhibit B



SheriiT Ravmond L.. Sisncros, (*Santa I'e County Delendants™ (hercinalier cotlectively
referred to as “the Parties™) for preliminary approval of the Stipulation of Settlement
("Settlement Agreement™) entered into by the Parties. The Court has considered the facts
and legal authorities sct forth 1n the Parties™ Joint Unopposed Motion for Pretiminary
Approval, has reviewed the terms of the Settlement Agreement. and has determined that
there is good cause for preliminary approval. ‘Theretore.

ITIS HEREBY ORDERED. ADJUDGED AND DECREED THAT:

1. ‘The Court preliminarily approves the Scttlement Agreement as fair.
reasonable. and adequate. Neither this preliminary order ol approval nor the Settlement
Agreement is a finding or an admission by Delendants of any hability or wrongdoing
whatsoever.

2. The Court concludes that (1) the Settlement Class (as that term is defined
in the Settlement Agreement) is so numerous that joinder of all members is impracticable,
(23 there are questions of law and fact common to the Settlement Class, (3) the claims of
the Named Plaintitts are typical of the claims of the Setilement Class., (4) the Named
Plaintifts will fairly and adequately protect the interests of the Settlement Class. (5) the
gquestions of law and [act common 1o the members of the Settlement Class predominate
over any questions atfecting only individual members. and (6) a class action is superior 1o
other available methods tor the tuir and cfficient adjudication of this controversy.

3. Pursuant to Fed. R. Civ. P. 23 and the Settlement Agreement. the Court

hereby certifics a Settlement Class as that term is delined in the Settlement Agreement.



4. The Court appoints Named Plaintifts Flizabeth Tevba. Natasha Apodaca,
Nancy Ellin. Monica Gareta. Luey M. Marquez. Mark Miller. Copper Perry, David
Sandoval, Kristi Seibold. Russclla Serna, and Kimberly Wright as Class Representatives.

5. The Court appoints Mark . Donatelli. Robert R, Rothstein and John C.
Bienvenu of Rothstein. Donatelli, Hughes. Dahlstrom. Schoenburg. & Bienvenu, LIP as
Class Counsel.

0. The Court approves the Administrator, as that term is defined in the
Settlement Agreement. to be stipulated to by the Partics or to be determined by further
order ol the Court, and authorizes the Administrator to perlform those duties as defined in
the Settlement Agreement.

7. The Court approves the Notice of Class Action and Proposed Settlement
in the form attached to the Settlement Agreement as Exhibit 2, The Court approves the
Claim 'orm attached o the Settlement Agreement as Exhibit 1. The Court approves the
Opt-Out Form attached to the Settlement Agreement as Exhibit 3,

8. Within thirty (30) davs of the entry of this Order, the Defendants shall
provide to the Administrator and Class Counsel the “Database™ as that term is detined in
the Settlement Agreement. and shall transmit by wire transler or certified (unds the
Settlement Fund and the amount of administrative expenses (as defined in Paragraph 30
of the Settlement Agreement) (o the Administrator or the Administrator’s designee for
deposit in an interest-bearing qualified settlement fund.

9. The Administrator is directed to mail the Notice of Class Action and
Claim Form (“Notice Package™) to all members of the Scttlement Class as set forth in the

Settlement Agreement. The Administrator is further directed to publish the Notice as set



torth in the Settlement Agreement, and to ensure that announcements are made on the
radio as set lorth in the Settlement Agreement.

10, Such dissemination of the Notice ol Class Action is the best notice
practicable under the circumstances, within the meaning of Rule 23¢e)(2)B). Federal
Rules of Civil Procedure.

[1.  The Court will conduct a Final Approval llearingon _ [at least
one hundred thirty tive (135) days after Preliminary Approval] to determine whether the
Settlement Agreement should be {inally approved as fair, reasonable, and adequate to the
Settlement Class, and whether judgment should be entered accordingly.

12, Any Settlement Class member who so desires may object to the proposed
settlement. or the proposed form of Final Approval. provided that the Class member
retrains (rom opting out of the Settlement Class and otherwise complies with the
procedures described in the Notice of Class Action and Proposed Settlement.

13.  The Final Approval Hearing may be continued or adjourned by order of
the Court without turther notice to the Class.

ld. If the Settlement Agreement is finally approved by the Court, then upon
the occurrence of the effective date. all Settlement Class members who do not timely
exclude themselves from the Settlement Class—whether or not they file a timely and
valid Claim Form. or any claim at all—will be barred and enjoined from asserting any of
the claims released in the Scttlement Agreement. will conclusively be deemed to have
released any and all such claims. and will be subject to and bound by the provisions of

the Settlement Agreement and the Final Judgment.



15, Until the Court tinally determines whether the Settlement Agreement
should be approved. no member ot the Settlement Class who has not timely and validly
opted out of the settlement may commence or prosceule any aclion or proceeding in any
torum asserting any of the ¢laims that are the subject of the Settlement Agreement.

I'T 1S SO ORDERED.

DATED:

1.8, DISTRICT COURT JUDGIE
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