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UNITED STATES DISTRICT COURT

2024MIDDLE DISTRICT OF FLORIDA

MARK DAVIS, al.,et

Plaintiffs,

CaseV. No.: 3:17-cv-820-MMH-PDB

RICKY D. DIXON, al.,et

Defendants

/

MOTION TO COMPEL COUNSEL TO COMPLY WITH SETTLEMENT AGREEMENT

Comes Plaintiffs,the Proproceeding and respectfullynow submits this Motion Compel Counselse, to

to comply Settlementwith the Agreement Rulesand of Professionalthe Conduct. Counsel has

continuously ignored Plaintiffs' pleas to the recordcorrect and address the breaches herein. Asseen

will be thisin Motion, Counsel has violated Rulesthe ofseen Professional Conduct and has raised the
ofquestion possible improprieties between the Florida Department of Corrections (FDOC) and

Shea.Counsel, Mr.

Plaintiffs following:theaver

Plaintiff1. Clark and others have made repeated efforts the have Counselpast to inover actyear
accordance with the Rules of Professional Conduct, CLIENT4-1 LAWYER RELATIONSHIP

specifically:

Diligence4-1.3:

A lawyer shall with reasonable diligenceact and promptness in client.representing a

4-1.4: Communication

Informing(a) Client of Status of Representation. lawyerA shall:

(3) keep the client informedreasonably about the ofstatus the matter.

(4) promptly withcomply reasonable for information.requests

Each2. Statemonth, the Floridaof submits motion titled "Defendants Monthly Status Report."a

Contained within this motion is the declaration of Carl Wesley Kirkland Jr., theswom Deputy
ofDirector Institutional Operations for Floridathe Department of Corrections (FDOC).

Plaintiffs that thisassert declaration contains unequivocal perjured testimony. Plaintiffs have
made haveattempt to counsel of Mr.record, Evanevery Shea of LLP,Venable Liaisonand

Counsel, Mrs. Linda McDermott, thecorrect record avail.to no

3. As ofofficers the Plaintiffs'court, hascounsel duty thisnotifyto ofcourt perjureda any
statements documents before Plaintiffit. Ronald W. Clark Jr.or notified counsel far backas as

November 2023 via email McDermottMrs.to regarding Mr. Kirkland's perjured declaration.

However, counsel failedhas theto correct record, allowing this perjured declaration remainto

standuncontested and fact. Counsel FDOC documents,as includingcan DC6-229'saccess

Daily Record of Special Housing, testimony from the Florida National Guardsmen, and
P-Dorm video evidence, which this claim ofsupports perjury.
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On April4. 10, 16,9, of26and Plaintiff2024, Ronald W. Clark Jr. McDermottMrs. furthersent

emails addressing ongoing breaches. In email dated April 24, 2024, 8:55 AM, Mrs.atan

McDermott "Istated, don't check dailyemails Thisweekly." admission sharedmy or even was

with Plaintiffs,other of rightly pointedwhom "if she'sout, checking hernot emailsone weekly,
then how she she's staying oftop these breaches?" Thiscan illustratessay statementon a

clear lack of diligencedue required Ruleunder 4-1.3.as

These5. communications led phone callto Monday, April 29, 2024, from 10:00a AMon 10:45to

AM, between Plaintiff Ronald Clark Jr.,W. Mr. Evan Shea, and McDermott.Mrs. During this

call, Mr. Clark raised about the perjured declaration and breaches,concerns including the
failure provide theto three-hour daily minimum day time required under Paragraph 25 ofroom

Settlementthe Agreement. Mr. Shea "ifstated, you're getting 6 hours Monday, hours6on on

Tuesday, and hours6 Wednesday, then you're getting than theon required minimum 15more

hours week." Mrs. McDermott denies that Mr. Shea madea this statement, but Mr. Clark

clearly heard Mr. Shea's position hoursthe week. Mr. Clark reiterated Mr.on Shea'sper

position in his May 5, 2024 email (see attached EXHIBIT A), outlining what Paragraph 25as

about minimumstates of three hours business Mrs.day. McDermott,a herinper May 6 and 9
emails attached(see EXHIBIT C),B and stated that Mr. Clarkas clearly misunderstood and

misrepresented what SheaMr. stated.

Due6. this alleged misunderstanding,to Mr. Clark insisted that all further communications
between Plaintiff Counseland should be conducted through Ascorrespondence. result, Mr.a

Shea October 17, 2024, following histhewrote letterinon Markregarding Davis RickyV.

Dixon, al., Civ. No. 17-820-J-34PBDet (see attached EXHIBIT D):as

"Regarding 'day room' time, continue to communicate with inmateswe Death Row abouton

the of dayamount beingtime provided. If determineroom that the defendantswe are

fallingmaterially ofshort their obligations under the settlement willagreement, address thewe

issue with Floridathe Department Correctionsof (FDC), ifand, Court.the Pleasenecessary,
keep in mind, however, ifthat day is shortcut entirelyroom access canceled givenor on a

day, FDOCthe is permitted under Paragraph 27 of the Settlement Agreement to provide
daymake-up time hours2to week."room up per

This position taken Mr. Sheaby here mirrors what he stated during the April 29, 2024 phone
call, which Mrs. McDermott attempts deny.to

When7. viewing EXHIBIT (D), the second ofparagraph counsel's letter addresses paragraphs
25 27 of Settlementand the Agreement. Nowhere in paragraph 27 itdoes thepermit FDC to
cancel shorten the hours of the day The two-houror makeup timeroom. that Mr. Shea is

referring deals with inmatesto havewho medical, legal, other appointmenta that conflictsor

with the day time allowingthat day, forroom two-hour makeup within 30 days. Thea

Settlement Agreement unequivocally that defendantsstates "shall" offer eligibleall death row

inmates to daythe dayand for leastaccess threeatroom hoursroom business day.area per
The Settlement Agreement didn't defendants will it saidtry; "shall"they Mr.say Shea, anas

attorney, knows knowshould "shall"that is legal directingterm individualor do whattoa an

they required Here,do.to it Mr. Shea isare trying justify whyto he hasn'tseems corrected the

perjured declaration of Mr. Kirkland, which the plaintiff beenhas haveattempting himto

for thecorrect Paragraphpast 25 thatstates willyear. receive minimum of hours.threewe a

If Honor looks theat records, willyour the day is often 5 10you minutestosee lateroom open
and closing 5 minutes early.
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Paragraph8. of Settlement27 the hasAgreement been breached occasions, wherenumerouson

plaintiffs' day and conflicted,recreation time forcing plaintiffs choose between daytoroom

and recreation, Thisand vice be substantiated DC6-229 Dailyin the Recordroom canversa.

Specialof Housing. During April 2024,the 29, phone call, counsel stated this should be

resolved because defendants arbitrarilyhad changed the whichin daymanner room was

being operated plaintiffsthat allowingday, have hours ofto day4 in the morningon very room

and inrecreation the Thisevening, vice of lastedoperating only monthstwoor versa. way

before defendants reverted schedulepreviousthe into June.

When the9. initiallyday in theapproved pilot and opened all wings, thereroom was program on

plaintiffs76 time for dayto Theout front halfat would have day in thewere room.one room

frommorning 8:00 PM,untilAM 12:00 and the halfback in the afternoon from 1:00 PM until

5:00 EachPM. day, the wouldschedule fromrotate backthe frontthe forto morning or

afternoon Thus,day had actual schedule; however, have idearoom. ofwe an now we no our

day hours. The plaintiff has personally missed recreation time,room wantingnot sacrificeto

forday recreation. The plaintiff pleadedhas with counsel establishroom to schedule, toa no

avail.

Plaintiff Clark10. has also pleaded with counsel distributeto questionnaire the 200-plustoa

plaintiffs asking breaches.about Again, counsel is Thisnot cooperating. questionnaire is a

reasonable that wouldrequest assist counsel in identifying all breaches, which could be

substantiated by reviewing footage and the DC6-229 records.camera

Plaintiff Clark11. also addressed the assignmentswork laid 7out under 38paragraphon page
hisduring conversation with counsel April 29, 2024, raising factthe that workon assignments

have been anything but routine. statedAs in claim 9 above, when the day initiallyroom

frontthe halfstarted, would be thein morning,out housemenand two from backthe half

bewould working thein evening, backwhile the half participated in Thisday toroom. came a

halt when the schedule Novemberchanged 18, 2022. We havewas through severalon gone

changes, and have whereit houseman fromday worksnow 11:00 untilwe AMone 1:00per
PM fromand 4:00 PM until This5:00 hasPM. been failure. Wing staff will let plaintiffsnota

time,out sometimes Plaintiffsall.not bewillat required lockon downor into the middle of

their work, hot, and unablesweaty, shower,to timesand at cleaning supplies offered.no are

Counsel has done nothing this.resolveto

Mr.12. Clark, in informedweeks, Shearecent Mr. that he would be filing this motion wellas as a

bar complaint. This resulted Mr. Sheain responding the threeto EXHIBITissues in (D). As

in thirdthe it led Mr.paragraph, Clark and plaintiffsother discoverseen to Mr. Sheathat made

concessions regarding the assignmentswork mentioned 7 under ofparagraph 38on page
Settlementthe ThisAgreement. Court ordered the defendants issue monthlyto reporta

documenting how death haveinmates requested and received workmany assignments.row

This is addressed Kirkland'sinmonthly Mr. declaration 2 under (c),section where heon page
"All eligiblestates, death haveinmates been assigned assignment."work This isrow nota

Seantrue; Smith has requested houseman onlyjob be told that heto would have waittoa

hisuntil monthly ClarkMr.review discussednext this Sean Smithwith in September. Weyear.

still theunder impression that write inmust and workrequest assignmentwere due towe a

Court'sthis order, realizing Mr. Sheathatnot made concessions without notifying us.

On 12,13. 2023,January Classification Officer, Mrs. Jones, formpassed and "Ifstated,outour a

want job, need If don'tthis.to sign want 'no'check it.and signyou But it'syoua you one, now

never."or
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informedClark her this isn'tthat how itsMr. supposed Ifbe. job writeto inwant towe area we

informedand She that shethat told do thisrequest it Clark immediatelyMr.toone. us was way.

counselmemorandum itand emailviawrote to sent 12,January 2023, 12:13 PM. Seeata on

(E)attached CounselEXHIBIT MEMORANDUM. responded this.toas never

letter,paragraph14. Shea's October3 heIn Mr. 17, states:

"Regarding work assignments, participation, is only available ofunder paragraph 38 the

for 'optSettlement inmatesAgreement who in ofthe the Thisat start program. was a necessary

objectedinmatesconcession thewho settlementto theto thatgrounds didtheyagreement on

and didwish work be forpunishednot to doing Iftonot want initiallywhonot someoneso.

opted wishes participate, certainlyout to from theexception FDOC,requestnow canwe an

though it is important understand theythat obligated it."to not to grantare

madeSheaMr. these the plaintiff'swithoutconcessions knowledge. So 12,January 2023,on we

uninformedmade baseddecision SheaMr. keeping ofinformed thenot heconcessionsan on us

making thisin settlement which is ofviolation theagreement, ofRules Professionalwas a

Conduct under 4-1., Communication:

(a) Informing Client of ofStatus Representation. lawyer shall:A

(3) the clientKeep informedreasonably about ofthe thestatus matter

(4) Promptly withcomply reasonable for information.requests

had legal,SheaMr. ethicalmoral, obligationand informedkeep of allto and concessionsa us any

made this settlementin the plaintiffs could informed decision.agreement, make Theso an

plaintiffs knew nothing about concession.opt-outan

15. ofNow howquestioning these arbitrary changes have beenthat madearewe many

regarding day hours and the when inmatestimes back-roomdue otheroutroom toare are

that counsel has withoutconcessions agreed knowledge, wellto thequestioningour as as

of thisintegrity entire Settlement Agreement.

this16. ask HonorableWe Court understandplease that theto has forFDOC immoralreputation

unethicaland dealings with counsel, ofTherefore, slightcontractors, etc. a appearance

flags.improprieties raises red ofThe theSecretary FDOC, James CrosbyV. Jr., 2006,in sentwas

for illegal dealingsprison andKeefe otherwithto and their counsel. Undercontractors Secretary

Ricky Dixon, the2019,in acting Deputy Secretary, GeneralInspector Lester Fernandez wantedas

him aboutquestion criminal that tookto place Madison Correctionalacts Institution, whereat

FDOC employees impersonated lawand enforcement officerFDLE physical evidenceto remove

from evidence criminal investigation,in where employeesFDOC introducingan room a were

intocontraband the institution. refusedDixonMr. investigationthein andcooperateto

"lawyerthreatened whichup," byreportedto Samantha Gross thein Miami Heraldwas on

September 30, 2020. whyThis is slightestthe of possible betweenimproprietiesappearance any

counsel and the forflagsFDOC thered plaintiffs.raisesour

further17. addressTo the plaintiffWork Assignment, "Showstated,GuardadoJesse jobas ame

where hourswork three That'smonth. job." ClarkPlaintiffreal and triednotyou once a a agrees

havecounsel Defendantsthe allowto Plaintiffsget to housemantake the positionsto on

Saturday and Sunday, throughoutand the whenweek the isn'tday wouldoperating. It beroom

different than do betweenwhat 11:00 and and1:00AM andPM 4:00 PM 5:00 PM.no we

hasn'tCounsel ifthistaken the have, they'vethey failedto state, provide withtoor anyus

information.

the Settlement18. In Agreement, 9-11 under Section B. Inspection, andAccess,pageson

Communications, paragraphs 51-56 permits fourcounsel conductto complianceonsitetoup

calendar while this Courtassessments jurisdiction. Plaintiffsretains have repeatedlyyearper
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pleaded with counsel conduct these avail.complianceonsite butto However,toassessments, no

Shea's heOctoberin letter, agreedMr. 17, 2024, conduct complianceonsiteto assessment,an

finallywhich carried Tuesday, November should have required12,out 2024. It Mr.notwas on

Clark filethreatening this andMotion ComplaintBar compliance.to toa ensure

shouldThese have conductedbeen19. the thewhile Floridaassessments past twoover years

National Guardsmen operated daythe they would have provided invaluableroom, as

information information couldcounsel. Such have been thispresentedto theCourt. Dueto to

between staffanimosity FloridaandFDOC the National Guardsmen, the wouldGuardsmen have

willingly andspoken openly honestly about their observations, including breaches, ofinstances

andcorruption, potential changes. failedcounselOur bymiserably neglecting tonecessary or us

complete these critical complianceonsite while the Guardsmenassessments overseeingwere

the day Moreover, during November 12, compliance2024, onsite counselrooms. assessment,

failed interview the Guardsmen who activelyto the dayin plaintiffsandpresentwere rooms any

(FDOC)of the ofoutside staff.presence

this20. During November 12, onsite compliance2024, McDermottMrs. andassessment, Mr.

Shea's from officeassistant the YorkNew by (FDOC)accompanied dozenwere a moreor

administrators. intimidatedTheir plaintiffs, discouraging fromthemmost speakingpresence

candidly counsel. Clark, however, spokeMr.to aboutopenly the breaches, showing counsel the

black oily substance in the contaminated drinking and the mold thethroughgrowingwater paint
showerthe Staffwalls. later informed Mr. Clark that the administration displeasedon withwas

disclosedhewhat showedand counsel.to

This of21. intimidation highlights thetype forneed counsel distributeurgent questionnairesto

about breaches, by self-addressedaccompanied envelopes. wouldThis plaintiffsallowreturnany

breaches fearwithout ofto retaliation.report Wednesday,On November 2024, Clark13, Mr.

emailed Mrs. McDermott again the ofto suggest questionnaires. Clark alsoMr.once use

discovered that didn'tcounsel do of althoughwing, theyassessment entitled doan toever were

according ofparagraph the settlementto 52 thisThus onsite complianceso agreement.

fell ofshort this Court's intentions.assessment

Plaintiffs have lost22. confidence counsel whoin has unequivocally backdoormade concessions

without informing plaintiffs of decisions,these failedand has enforce the Settlementto

addressAgreement arbitrary changes implemented the These changespastor twoover years.

deviate from the pilot outlined the Settlementin Agreement, which everythingprogram upon

based.was

of23. 18 SettlementtheOn Agreement, under Section K. Amendment,page paragraph 88

explicitly ifthat both wish changespartiesstates maketo this they doto inagreement, must so

and thiswriting, Court modifications.must allowedCounsel has changes andanyapprove

regarding jobconcessions assignments, while Defendants have madeunilaterally numerous

modifications the ofagreed-upon pilottheto Thestructure day constructedprogram. room was

for than plaintiffs time, this condition hasagreed-uponat been violated,yetmoreno seven one

thereby breaching finalthis Court's agreement.

24. the ofDuring preparation this the Florida National hadmotion, Guardsmen appreciationan

day ThursdayRMC for whichNovember 20247, they informedat (thethat they Floridaon were

GuardsmenNational hereassigned deathP-Dorm housing) wouldto be extended until Junerow

theywhere2025 bewould phased the hiredFDC fillstaffreplacement theseout positions.toas

stated above plaintiff forcedAs counsel into this November 202412, site complianceon

This week of November the12, informingFDC reversedassessment. the Nationalsame course

5

Case 3:17-cv-00820-MMH-PDB     Document 237     Filed 12/16/24     Page 5 of 7 PageID 1907



thatGuardsmen Florida'sthe heremission death be endingwould Wednesdayon row on

December 2024.4,

failurecounsel's thesewithcomply FDC'scompliance25. theandDue onsiteto to assessments,

of firstsudden onlychange andthe ofcompliance theonsite removingassessment,course now

staffhaveGuards, sufficientalthoughNational does fill th day itUCI is22not to post,room our

that counsel hasand he back,plaintiff'sbehindcontention workingFDC agreementcomeour an

thethe Florida Guards,National months period whichfor thissix statedCourt itto remove so

would jurisdiction andwouldretain counsel theircouldexpire, ofhandswash further dutiesany

compliancewith theandonsite would be allowed fromFDC thisunderassessments, to get out

watchfulCourt's eye.

Furthermore26. thisClark forwould likeMr. Court take afterthat thisnotice, Novemberto 12,

compliance plaintiff2024 thatonsite Mrs. simplyMcDermottassessment, asking for thewrote

of this venables thatLLP assistant with duringMcDermott thisMrs. onsitename came

compliance ofand the the other individuals theassessment in This privilegedis notnames group.

information. McDermott's refusalHowever, Mrs. plaintiff'sgive furthertheto is sewingnames,

division betweendistrustand plaintiffs and thatcounsel, be the bestFDC'sworking intoseems

interest.

hasPlaintiffs27. made pleas counsel haveto the place theFDC daytonumerous room

into Florida33-601.830 Deathagreement AdministrativeRow Codes Plaintiffavail. isto no

thispleading with theCourt implementation ofto thisthe of settlementtermsoversee

into 33-F.A.C.agreement

Wherefore, Plaintiffs respectfully plead thiswith conductCourt evidentiary hearing,to Plaintiffsgivingan

address theseopportunity breaches. hasCounselto clearly failed within the of thean to act terms

Settlement Plaintiffs'Agreement in best interest, allowing substantiated breaches persistor to

unaddressed, these breaches,excusing and permitting declarationsperjured before Plaintiffsthis Court.

humbly for the court's intervention rectify the declarationperjured ofto Carl KirklandWesleyMr.pray Jr.

and allow Plaintiffs theirvoiceto regarding breachestheto and the detailedissues thisinconcerns

Compel.Motion to

Thank you.

Bondd & Charly 12/14/12
Signature Date
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CERTIFICATE OF SERVICE

certifyClark,Ronald hereby anddo thatI W. Jr. of furnishedthis beenhas bymotiontrue correcta copy

11mailClass ofthis dayFirst the followingU.S. December 2024 individuals.to

Judge HowardMoralesMarcia Judge BarksdalePatricia

Middle of FloridaDistrict Middle ofDistrict Florida

Simpson CourthouseBryan U.S. Simpson CourthouseBryan U.S.

North300 SuiteHogan Street, 9-150 North300 Street, SuiteHogan 9-150

Jacksonville, Florida Jacksonville,32202 Florida 32202

DistrictU.S. Court Linda McDermott Esq.

Middle ofDistrict Florida 227 BronoughN. Street

SimpsonBryan CourthouseU.S. Suite 4200

North300 Street, Suite Tallahassee,9-150Hogan Florida 32301-1300

Jacksonville, Florida 32202

Shea OfficeEvan VenableT. of theLLP GeneralAttorney

Pratt750 E. Street, Suite 900 Corrections Litigation Bureau

Baltimore, MD. 21202 The CapitalPL-01

Tallahassee, Florida 32399-1050

Johnson General CounselDan

Calhoun501 StreetS.

Tallahassee, Florida 32399

Chily
Ronald ClarkWayne 812974Jr.

CorrectionalUnion Institution

Box 1000P.O.

Raiford, Florida 32083
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