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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE N0.99-14288-CIV-PAINE/LYNCH 

EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION, 

Plaintiff, 
vs. 

SUN AG, INC., 

Defendant, _______________________________ / 

ORDER GRANTING PLAINTIFF'S MOTION FOR A PROTECTIVE ORDER 
AND MOTION TO QUASH DEFENDANT'S SUBPOENA DUCES TECUM 

This matter is before the court upon the Plaintiff's, Equal 

Employment Opportunity Commission ("EEOC"), Motion for a Protective 

Order and Motion to Quash Defendant's Subpoena Duces Tecum (D.E. 

20) . Upon review of the Motion, the Response thereto, and the 

applicable authority, the Court enters the following order Granting 

the requested relief. 

On February 17, 2000, Defendant served a Notice of Deposition 

upon EEOC trial attorney, Jennifer Zawid. Following the Notice, 

Defendant served Ms. Zawid with a Subpoena Duces Tecum, requesting 

that Ms. Zawid bring various documents to her deposition. The 

requested documents include: all documents that relate to any 

communications, including conversations, regarding the EEOC 
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investigation of this case; the entire investigation file 

(including notes, diaries, records of phone conversations, etc.); 

Ms. Zawid's personnel file, personnel files of any other 

individuals involved in the EEOC investigation; and any 

correspondence between Plaintiffs and EEOC attorneys. See D. E. 20, 

Ex. A. 

In the present Motion, the EEOC seeks a Protective Order to 

prevent the deposition of Ms. Zawid. It further asks this Court to 

quash the subpoena described above. In opposition to the present 

Motion, Defendant Sun Ag argues that deposing Ms. Zawid is the only 

way that it can obtain the identity of all potential witnesses and 

a summary of their intended testimony, and the amount of back pay 

damages claimed by EEOC. Sun Ag further wants to depose Ms. Zawid, 

who it claims is a fact witness, to find support for its contention 

that the EEOC pressured one of the Plaintiffs into initiating this 

lawsuit. 

Deposition of EEOC Attorney Jennifer Zawid 

Although Rule 30(a) of the Federal Rules of Civil Procedure 

permits a party to take the deposition of "any person," the 

practice of deposing opposing counsel in a case is a disfavored 

practice. Shelton v. American Motors Corporation, 805 F.2d 1323 

2 



Case 2:99-cv-14288-JCP     Document 26     Entered on FLSD Docket 05/26/2000     Page 3 of 6


(8th Cir. 1986); West Peninsular Title Company v. Palm Beach County, 

132 F.R.D. 301 (S.D. Fla. 1990). Depositions of opposing counsel 

create the opportunity for harassment, increase the costs of 

litigation, and, moreover, threaten the attorney-client and 

attorney work product privileges. The Eighth Circuit has proposed 

a 3-part standard for determining when an opposing trial counsel 

can be deposed. This standard requires a Defendant to show that: 

(1) no other means exist to obtain the information sought; (2) the 

information sought is relevant and non-privileged; and (3) the 

information is crucial to the preparation of the case. Shelton, 

805 F.2d 1323, 1327; see West Peninsular Title Co., 132 F.R.D. 301, 

302-03. After considering these factors, the Court finds that 

Defendant has not made the requisite showing that a deposition of 

Plaintiffs' counsel, Ms. Zawid, is warranted. 

First, the Defendant seeks to discover the identity of all 

potential witnesses and a summary of their intended testimony, and 

the amount of back pay damages claimed by EEOC. Defendant argues 

that it cannot obtain this information by any other means than to 

depose EEOC counsel. To the contrary, the Court finds that other 

less intrusive means, such as written interrogatories, are readily 

available. 

3 
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Nonetheless, Defendant complains that, while it originally 

requested the information by means of written interrogatories, 

Plaintiff's answers to the interrogatories were incomplete. 

Despite this contention, Defendant never moved before this Court to 

compel the Plaintiff to fully answer those interrogatories. The 

Court finds that moving to compel the information would be a much 

more appropriate and less disruptive technique for obtaining any 

relevant, non-privileged information believed to have been withheld 

by the opposing party. 

In addition, Defendant seeks to question Ms. Zawid regarding 

the EEOC's communications with one of the Plaintiffs in this case. 

However, this information, to the extent that it is not privileged, 

can be obtained by questioning the Plaintiff, himself. The fact 

that Defendant is unable to elicit a favorable response from this 

Plaintiff does not permit Defendant to question the Plaintiff's 

attorney in the matter. 

Further, with respect to the second prong of the analysis, 

Defendant's line of questioning regarding Ms. Zawid's 

communications with the Plaintiffs places the attorney-client 

privilege in jeopardy. The Court recognizes that Defendant states 

that it seeks to learn the fact of communications, rather than the 

4 
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subject of such communications. However, the Court finds that, in 

light of the existence of alternative means to obtain this 

information, and its tenuous relationship to the merits of the 

case, such interrogation would be inappropriate. 

Subpoena Duces Tecum of EEOC Attorney Jennifer Zawid 

Since the Defendant has not met its burden for deposing EEOC 

counsel, the subpoena duces tecum is hereby quashed. The Court 

need not address the Plaintiff's claims of privilege in detail at 

this time. However, the Court notes that the subpoena strongly 

implicates the attorney-client and governmental deliberative 

process privileges. Whereas Defendant contends that these 

privileges do not apply because it seeks ~facts" and not 

"communications," Defendant's contention hardly comports with the 

plain language of the subpoena. 1 In addition, the request for Ms. 

Zawid' s personnel file, which the Defendant now claims was an 

1 As an example, Paragraph 1 requests the following: 

[a]ll documents that relate to any 
communication between you and any other 
person, including conversations with any 
other investigator or representative of 
the EEOC, the subject of which, in whole 
or in part, was your investigation of Mr. 
Davis' charge of discrimination 

See D.E. 20, Ex. A. 
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"oversight," was clearly intended to harass Plaintiffs, rather than 

to lead to the discovery of admissible evidence. This Court has 

already admonished counsel on both sides for their combative 

behavior in the past and, once again, urges them to cooperate with 

one another to the extent practicable in the future. 

In accordance with the foregoing, it is hereby 

ORDERED and ADJUDGED that Plaintiff's Motion for a Protective 

Order and Motion to Quash Defendant's Subpoena Duces Tecum are 

GRANTED. 

DONE and ORDERED at West Palm Beach, Florida, this 2~~ay of 

May, 2000. 

cc: Kevin Shaughnessy, Esq. 
Akerman Senterfitt 
255 S. Orange Ave. 
Orlando, FL 32802 

Jennifer Zawid, Esq. 
Eve G. Lowe, Esq. 

JAM C. PAINE 
UNITED STATES DISTRICT JUDGE 

EEOC, Miami District Office 
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