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_______________ 

 
INTRODUCTION 

 On the same day that the Supreme Court struck down President Trump’s 

first attempt to unilaterally impose unlawful tariffs, he shifted to a backup 

theory based on Section 122 of the Trade Act of 1974, 19 U.S.C. § 2132.  That 

statute requires the President to impose import restrictions when necessary to 

address “balance-of-payments deficits” causing “fundamental international 

payments problems.”  Despite Section 122’s mandatory language—and the 

longstanding current-account deficit that the President cited to invoke it—

President Trump is the only president ever to invoke Section 122 since its 

enactment half a century ago. 

The Court of International Trade (CIT) properly rejected that novel 

effort.  The current-account deficits that the President relied on to invoke 

Section 122 do not establish “balance-of-payments deficits” within the meaning 

of the law.  In the early 1970s, when Congress enacted Section 122, “balance-

of-payments deficits” was a term of art with a specific meaning related to the 

fixed-exchange-rate monetary system that existed but was in the process of 

collapsing.  Because exchange rates were fixed, international payment 

imbalances threatened U.S. reserve assets, which had to be drawn upon to 
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finance the imbalance.  Section 122’s “balance-of-payments deficits” thus 

refers to exchange-rate pressures that put reserve assets at risk in a fixed-rate 

system.  The CIT correctly concluded that the current-account deficit the 

President relied on did not establish any “balance-of-payments deficits” within 

the meaning of Section 122. 

Defendants appealed and asked the CIT to stay its judgment, including its 

permanent injunction as to the three plaintiffs the CIT found to have standing.  

All three judges on the CIT panel, including the judge who dissented on the 

merits, denied Defendants’ request for a stay.  B12. 

Defendants now ask this Court to stay the injunction, but this Court 

should also deny defendants’ motion.  Defendants have failed to show a 

likelihood of success on the merits, because the CIT correctly concluded that 

the President failed to identify any “balance-of-payments deficits” within the 

meaning of Section 122.  Defendants likewise have failed to show irreparable 

harm given the narrow scope of the CIT’s injunction—applying only to three 

importers nationwide.  The public interest is served by maintaining that 

injunction and prohibiting the President’s unlawful tariffs. 

BACKGROUND 

 Congress, not the President, has the “Power to lay and collect Taxes, 

Duties, Imposts and Excises.”  U.S. Const., art. I, § 8.  Nevertheless, shortly 
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after taking office President Trump unilaterally imposed sweeping tariffs on 

nearly every country in the world, claiming authority to do so under the 

International Emergency Economic Powers Act (IEEPA), 50 U.S.C. § 1701(a).  

See Learning Resources, Inc. v. Trump, 607 U.S. __, 146 S. Ct. 628, 635–36 

(2026).  Private parties and a coalition of states challenged that authority, and 

the CIT, this Court, and the Supreme Court all agreed that IEEPA did not 

confer it.  Id. at 637 (“[T]he President asserts the independent power to impose 

tariffs on imports from any country, of any product, at any rate, for any amount 

of time,” but IEEPA “cannot bear such weight”). 

 On the same day the Supreme Court struck down his unlawful IEEPA 

tariffs, President Trump shifted his legal theory to Section 122 of the Trade Act 

of 1974.  Proclamation No. 11012 (Feb. 20, 2026), 91 Fed. Reg. 9339 (Feb. 25, 

2026).  Section 122 provides, in part: 

Whenever fundamental international payments problems require 
special import measures to restrict imports— 
 

(1) to deal with large and serious United States balance-of-
payments deficits * * * 
 
The President shall proclaim, for a period not exceeding 150 days 
(unless such period is extended by Act of Congress)— 
 

(A) a temporary import surcharge, not to exceed 15 percent 
ad valorem, in the form of duties (in addition to those already 
imposed, if any) on articles imported into the United States * * * 
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If the President determines that the imposition of import 
restrictions under subsection (a) will be contrary to the national 
interest of the United States, then he may refrain from proclaiming 
such restrictions and he shall— 
 

(1) immediately inform Congress of his determination, and 
 
(2) immediately convene the group of congressional official 

advisers designated under section 2211(a) of this title and consult 
with them as to the reasons for such determination. 

 
19 U.S.C. § 2132(a), (b).  In other words, under Section 122, when “large and 

serious * * * balance-of-payments deficits” create “fundamental international 

payments problems,” the President “shall” impose Section 122 tariffs or 

“immediately inform Congress” of his decision not to do so.  Id. 

 Since the statute’s enactment half a century ago, President Trump is the 

first President to invoke Section 122 tariffs.  More specifically, the President 

asserted that “balance-of-payments deficits” within the meaning of Section 122 

were present based on four separate but related accounting metrics: (1) the 

United States’ trade deficit, which has existed since the 1970s; (2) a deficit in 

“primary income”; (3) a deficit in “secondary income”; and (4) a “negative net 

international investment position.”  Proclamation No. 11012; see also B26–B28 

(discussing those individual metrics). 

 Private parties and a coalition of states again brought suit, arguing that 

the President’s cited bases for invoking Section 122 did not establish what 

Congress intended by “balance-of-payments deficits” when it enacted Section 
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122 in 1974.  The CIT agreed, granting summary judgment and permanently 

enjoining the Section 122 tariffs.  A60–A61.1  Defendants appeal and, after the 

CIT panel unanimously concluded that a stay was inappropriate, B12, they now 

seek a stay from this Court.  This Court should deny defendants’ motion. 

ARGUMENT 

As an “intrusion into the ordinary processes of administration and 

judicial review,” a stay pending appeal is “an exercise of judicial discretion,” 

“not a matter of right, even if irreparable injury might otherwise result.”  Nken 

v. Holder, 556 U.S. 418, 427, 433 (2009) (internal quotation marks omitted).  

Defendants, as the moving parties, bear a “heavy burden” of demonstrating 

entitlement to this “extraordinary” remedy.  Winston-Salem/Forsyth Cnty. Bd. 

of Ed. v. Scott, 404 U.S. 1221, 1231 (1971).  This Court considers four factors 

in deciding whether a stay is warranted: “(1) whether the stay applicant has 

made a strong showing that he is likely to succeed on the merits; (2) whether 

 
1 The CIT also ruled that only the two private plaintiffs and the State 

of Washington had standing as importers of record; it dismissed the claims of 
the remaining states for lack of standing.  A29–A35.  And because the CIT held 
that the President had failed to invoke any “balance-of-payments deficits” 
within the meaning of Section 122, the CIT did not reach the plaintiffs’ other 
arguments, that (1) even if the President identified “balance-of-payments 
deficits,” they still did not rise to the level of “fundamental international 
payments problems,” and that (2) the President’s tariff exemptions violated 
Section 122’s nondiscrimination provision.  See A35, A39 n.25. 
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the applicant will be irreparably injured absent a stay; (3) whether issuance of 

the stay will substantially injure the other parties interested in the proceeding; 

and (4) where the public interest lies.”  Nken, 556 U.S. at 434 (internal 

quotation marks omitted).  The first two of those factors “are the most critical,” 

id., but all four weigh against staying the CIT’s judgment. 

A. Defendants are not likely to succeed on appeal, because the President 
failed to identify any “balance-of-payments deficits” under Section 
122. 

 The meaning of “balance-of-payments deficits” in the Trade Act of 1974 

is a question of statutory interpretation that this Court reviews de novo.  Mosaic 

Co. v. United States, 160 F.4th 1340, 1346 (Fed. Cir. 2025) (citing Loper Bright 

Enters. v. Raimondo, 603 U.S. 369, 391–92 (2024)); see also Loper Bright, 603 

U.S. at 394 (“courts must exercise independent judgment in determining the 

meaning of statutory provisions”).  This Court “employs the traditional tools of 

statutory construction” to answer that question, examining “the statute’s text, 

structure, and legislative history,” and applying “relevant canons of 

interpretation.”  Cash v. Collins, 166 F.4th 1046, 1050 (Fed. Cir. 2026) (internal 

quotation marks omitted). 

The CIT correctly concluded that none of the economic measures the 

President identified constitute a balance-of-payments deficit.  Instead, 

understood in historical context, Congress in 1974 used “balance-of-payments 
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deficits” to refer to pressures on U.S. reserve assets under the collapsing fixed-

exchange-rate system of the time.  That risk is effectively eliminated under 

today’s floating-exchange-rate system, which explains why no other President 

has found cause to invoke Section 122 for the last fifty years. 

1. The statutory text and historical context establish that 
“balance-of-payments deficits” are payment imbalances that 
threaten reserve assets under a fixed-exchange-rate system. 

Beginning with the text, there is no dispute in this case that the “balance-

of-payments” is an accounting principle that refers to the overall balance across 

three accounts: current, capital, and financial.  Mot. 4.  Nor is there any dispute 

that the overall balance of payments necessarily sums to zero—i.e., includes no 

deficit or surplus—because balances in the current account are offset by 

corresponding balances in the capital and financial accounts.  Mot. 5.  

Defendants seize on that to suggest that “balances-of-payments deficits” must 

mean a deficit in any component of the three accounts, such as the trade deficit 

(a component of the current account). 

But the term is not so elastic.  For one thing, Section 122’s text itself 

expressly distinguishes between “balance of payments” and “balance of trade.”  

19 U.S.C. § 2132(a), (c).  Moreover, the historical context confirms that 

Congress in 1974 intended “balance-of-payments deficits” to mean something 
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entirely different, which was a product of the international monetary system 

that existed at the time and differed greatly from the one that exists today. 

After World War II, the United States and other allied powers met at 

Bretton Woods, New Hampshire, to negotiate new international monetary 

policy.  A98–A100; B20.  Under the “Bretton Woods” system, the U.S. dollar 

became the benchmark international currency, with the values of foreign 

currency fixed or “pegged” to the dollar.  Bretton Woods Agreements Act, Pub. 

L. No. 79-171, 59 Stat. 1730; B19–B25.  The value of the U.S. dollar, in turn, 

was fixed to gold at a rate of $35 per ounce, and the United States pledged to 

convert dollars into gold at that price.  Id. 

 By the 1960s, however, the volume of dollars in worldwide circulation 

exceeded U.S. gold reserves convertible at $35 per ounce.  A101–A102; B23–

B25.  That problem came to a head in 1971.  With a run on the United States’ 

gold reserves looming, President Nixon suspended the convertibility of dollars 

into gold, implemented wage and price controls, and imposed a temporary ten 

percent surcharge on all imports.  Proclamation No. 4074, 36 Fed. Reg. 15,724 

(Aug. 17, 1971). 

President Nixon made clear that the ten percent tariff was designed to 

shore up the fixed-exchange-rate system that existed under the Bretton Woods 

Agreements.  President Richard Nixon, Address to the Nation Outlining a New 
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Economic Policy: “The Challenge of Peace” (Aug. 15, 1971)2 (tariff designed 

to make sure “that American products will not be at a disadvantage because of 

unfair exchange rates.  When the unfair treatment is ended, the import tax will 

end as well * * * . The time has come for exchange rates to be set straight and 

for the major nations to compete as equals”).  Although an attempt was made to 

salvage the Bretton Woods system, amidst a skyrocketing market price for gold 

and rampant speculation against the dollar, by 1973 the Bretton Woods system 

was in full collapse, and international currency exchange rates “floated” against 

the dollar according to market conditions.  A101–A102; B23–B25.  

Nevertheless, substantial uncertainty remained as to whether the floating-

exchange-rate system would prevail or if, instead, the world would return to 

fixed exchange rates.  B25–B26. 

 Against that backdrop, Congress enacted Section 122 to define and limit 

presidential authority to act as President Nixon had.  See Yoshida Int’l, Inc. v. 

United States, 526 F.2d 560, 582 n.33 (C.C.P.A. 1975) (affirming legality of 

President Nixon’s temporary tariff but recognizing that future similar action 

“must, of course, comply” with the requirements of Section 122).  And, as the 

 
2 Available at https://www.presidency.ucsb.edu/documents/address-the-

nation-outlining-new-economic-policy-the-challenge-peace (accessed May 28, 
2026). 
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CIT correctly held, the “balance-of-payments deficits” to which Section 122 

referred were the measures that most closely tracked the risk to the United 

States’ reserve assets in that fixed-exchange-rate system.  See A53 (concluding 

that Congress intended balance of payments in Section 122 to refer to liquidity 

balance, basic balance, and official settlements balance). 

 All contextual evidence points in that direction.  A Congressional report 

published in 1963 discussed “[t]he meaning of the balance-of-payments 

deficit,” explaining that “[t]he deficit, under the official U.S. definition, 

measures the reduction in U.S. monetary reserve assets (chiefly gold) and the 

increase in liquid liabilities.”  B22.  “Stated another way,” a balance-of-

payments deficit, as then understood, “measures the decline, during the period 

covered, in the U.S. ability to defend the exchange value of the dollar with 

liquid resources owned by or automatically available to the monetary 

authorities.”  Id. 

Similarly, a Congressional report published in 1970 noted that the 

liquidity and official-settlements balances both measured “changes in U.S. 

reserve assets.”  A43 (citing Trends in Int’l Trade of the United States: Hrgs. 

Before the H. Comm. On Ways & Means, 91st Cong. 2710 (1970)).  And 

President Nixon’s 1971 Economic Report recognized that the liquidity balance 

was “originally intended as a measure of changes in [the U.S.’s] ability to 
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maintain conversions of dollars into gold at a fixed price ratio” and, for that 

reason, was “[t]he most commonly used measure of the U.S. payments 

position.”  B45. 

The Senate Report on the Trade Act of 1974 explicitly identifies the 

liquidity balance, the basic balance, and official settlements balance as balance-

of-payments metrics.  B58.  And, like Section 122 itself, that report also 

explicitly distinguishes between the trade balance and the overall balance of 

payments.  B61 (“In 1962, the Nation had a modest trade surplus of 

approximately $1.1 billion (c.i.f.) and a balance of payments deficit of $2.9 

billion (liquidity basis).  Ten years later the modest trade surplus had become an 

$11 billion deficit, and the payments deficit had grown from a bearable $2.9 

billion to an intolerable $13.9 billion.  Not surprisingly, the dollar had become 

unwelcome in many of the capitals of the world and underwent a series of 

devaluations.”). 

The contextual evidence also confirms that Congress knew that the 

balance-of-payments problems that Section 122 was designed to address existed 

only in a fixed-exchange-rate system, not the floating-exchange-rate system that 

ultimately prevailed.  That is so because, in a fixed-exchange-rate system, 

exchange deficits had to be financed with reserve assets, while in a floating-

exchange-rate system, reserve assets are not threatened in that way because the 

Case: 26-1804      Document: 34     Page: 16     Filed: 05/28/2026



12 
 

 
 

value of currencies themselves automatically adjust via supply and demand to 

rebalance the balance of payments.  B17–B18.  Consistently, the Senate Report 

expressly recognized that Section 122 was “not likely to be utilized” if a 

floating-exchange-rate system prevailed.  B71.  The 1974 Economic Report of 

the President reached the same conclusion: 

In a world characterized by the managed floating of exchange 
rates, measurement of the overall balance of payments has become 
less important.  In a fixed exchange rate world, one of the major 
functions of the overall balance of payments was to signal to 
policy makers when a given exchange rate had become untenable.  
To the extent that exchange rates are allowed to adjust 
automatically in response to payments imbalances, it is no longer 
necessary to communicate the desirability of an exchange rate 
adjustment to the policy maker. 
 

B74. 

 In short, the “balance-of-payments deficits” with which Section 122 is 

concerned do not arise in the floating-exchange-rate system that has prevailed 

since Section 122’s enactment.  B17–B19.  Instead, the balance is automatically 

restored through market-based exchange-rate adjustments: 

when foreign demand for U.S. goods or services or assets falls, 
signaling a decline in payment inflows to the United States, the 
market-clearing price of the dollar falls against other currencies, 
establishing a new exchange rate.  The fall in the value of the 
dollar makes U.S. goods, services, and assets cheaper for foreign 
residents, who then buy more of them, increasing payment inflows 
into the United States.  The fall in the value of the dollar also 
makes foreign goods and assets more expensive for U.S. residents 
and thereby reduces payment outflows from the United States.  
Consequently, the exchange rate adjusts to reduce payment 
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outflows and bring them in line to the level of payment inflows.  
The new exchange rate ensures that the total payments made by the 
United States to other countries matches the total receipts received 
by the United States from abroad. 
 

B17–B18.  “In other words, floating exchange rates ensure that the balance of 

payments balances.”  Id.; see also B80–B81 (Janice M. Westerfield, A Lower 

Profile for the U.S. Balance of Payments, Business Review, Federal Reserve 

Bank of Philadelphia 14–15 (Nov./Dec. 1976)3 (“[W]hereas under fixed rates 

the U.S. would face a loss of reserve assets when the dollar was threatened, 

under flexible rates the exchange-rate mechanism itself makes the required 

adjustment by letting the dollar fall in value* * * . The new international 

monetary system not only reduces the importance of balance-of-payments 

measures but also makes the old reporting system obsolete.”)). 

Taken together, the statutory text and historical context confirm that 

Section 122’s “balance-of-payments deficits” referred to the pressures on U.S. 

reserve assets in a fixed-exchange-rate system.  That meaning cannot be 

transposed onto the floating-exchange-rate system that has prevailed in the 

wake of the Nixon shock. 

/ / / 

 
3  Available at https://www.philadelphiafed.org/-

/media/frbp/assets/economy/articles/business-review/1976/br76ndjw.pdf 
(accessed May 28, 2026). 
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2. The current-account deficit the President cites does not 
establish any balance-of-payments deficit, and concluding 
otherwise would effectively grant the President unfettered 
discretion to impose Section 122 tariffs. 

Despite Congress’s focused intent in referring to “balance-of-payments 

deficits,” the President interprets the statute to allow—indeed, to require—

tariffs whenever there is any deficit in any component of the overall balance of 

payments that he deems large and serious.  Mot. 12–16.  Adopting the 

President’s interpretation would confer unfettered discretion to impose Section 

122 tariffs, because there almost always will be a deficit in some component of 

the overall balance of payments.  As the CIT correctly explained, “the ‘balance 

of payments’ as an accounting principle always nets to zero,” so “[t]o the extent 

that is the case, if the President has the ability to select among the sub-accounts 

to identify a balance-of-payments deficit, unless every sub-account is balanced, 

the President would always be able to identify a balance-of-payments deficit.”  

A47.  Like the CIT, this Court should reject that constitutionally dubious 

construction.  A47–A48; see Learning Resources, 146 S. Ct. at 644 (“When 

Congress grants the power to impose tariffs, it does so clearly and with careful 

constraints.”). 

 The CIT properly focused, instead, on the issue that Section 122 was 

enacted to address: the balance-of-payments metrics that measure the exchange-

rate pressures that put reserve assets at risk in a fixed-exchange-rate system.  
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A53.  The CIT correctly concluded that the President failed to identify any 

balance-of-payments deficits within the meaning of Section 122.  Even if 

Section 122 balance-of-payments deficits can be measured in ways other than 

the liquidity, basic, and official settlements balances the CIT identified, that 

does not change what is ultimately being measured for purposes of Section 122: 

the risk to U.S. reserve assets in a fixed-exchange-rate system.  The President 

does not identify any such risk, so his tariffs are unlawful. 

3. Defendants’ arguments fail. 

Defendants fault the CIT for relying on legislative history but cannot 

refute the conclusion the historical evidence compels: that “balance-of-

payments deficits” under Section 122 refers to the pressures that arose in a 

fixed-exchange-rate system, and which no longer exist in a floating-exchange-

rate system.  The CIT did not mistake legislative history for law, Mot. 17, but 

rather properly relied on contextual evidence to understand Congress’s intent in 

enacting Section 122, see Mosaic, 160 F.4th at 1347 (courts may look to 

legislative purpose in ascertaining a statute’s intended meaning); see also 

Guerrero-Lasprilla v. Barr, 589 U.S. 221, 231–34 (2020) (looking to statutory 

history to interpret statutory provision). 

This Court has recognized legislative history as one of the “traditional 

tools of statutory construction[.]”  Cash, 166 F.4th at 1050.  And the Supreme 
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Court has noted the interpretative value of historical context.  United States v. 

Rahimi, 602 U.S. 680, 691 (2024).  The broader historical context and the 

legislative history of Section 122 are particularly probative here, where the 

meaning suggested by the historical evidence is borne out by the fact no other 

president has ever invoked Section 122 in the half century since its enactment, 

despite the mandatory obligation to do so if its triggering conditions are present. 

Arguing otherwise, defendants rely solely on Azar v. Allina Heath Servs., 

587 U.S. 566, 579 (2019).  But there, the asserted interpretation allegedly 

supported by the “ambiguous” legislative history was “clearly foreclose[d]” by 

the statutory text.  Id. at 580.  This case is the opposite.  The term “balance-of-

payments deficits” is undefined by statute, and the historical context clearly 

illuminates the specific and unique meaning that Congress intended for that 

term. 

Nor is the President’s interpretation entitled to deference “within an 

economically reasonable understanding of” the statutory phrase—that argument 

just restates the President’s claim to unfettered discretion.  Mot. 19–20.  If the 

President gets to decide what “balance-of-payments deficits” means, then 

Section 122 places no limits on his authority to impose its tariffs.  Contrary to 

the defendants’ argument, however, “balance-of-payments deficits” is a 

statutory phrase, and “courts must exercise independent judgment in 
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determining the meaning of statutory provisions.”  Loper Bright, 603 U.S. at 

394.  For all the reasons explained, this Court should again reject the 

President’s attempt to find expansive authority in a much more limited 

delegation of power.  See Learning Resources, 146 S. Ct. at 644 (“When 

Congress grants the power to impose tariffs, it does so clearly and with careful 

constraints.”). 

Defendants cannot show any strong likelihood of success on appeal. 

B. The CIT’s injunction will not irreparably harm defendants. 

Defendants’ claims of irreparable harm are primarily tied to the 

injunction entered by the CIT.  But the CIT’s injunction applies only to 

Washington State agencies and instrumentalities and to two small businesses.  

Defendants’ claims of irreparable injury are thus vastly overblown.  Meanwhile, 

the recent administrative imbroglio surrounding the refund of IEEPA tariffs 

demonstrates that if plaintiffs are required to continue paying the Section 122 

tariffs during the pendency of this appeal, they are likely to face needless 

burdens in seeking refunds of those amounts. 

Reading defendants’ motion, one might assume that the CIT enjoined the 

Section 122 tariffs in toto.  Administration officials claim that the CIT’s order 

will irreparably harm “the Nation’s trade policy,” Mot. 22 (citation modified), 

but those assertions cannot be reconciled with the actual injunction, which is 

Case: 26-1804      Document: 34     Page: 22     Filed: 05/28/2026



18 
 

 
 

limited to one spice importer, one toy company, and one state government 

whose state universities pay tariffs directly.  As the CIT correctly recognized, 

“Defendants’ assertions of irreparable harm * * * to the President’s ability to 

conduct trade negotiations, manage foreign affairs, and address the U.S. 

balance-of-payments position * * * fail to address the limited nature of this 

injunction.”  B6. 

Defendants also contend that the “Section 122 tariffs have ‘incentivized 

trading partners to continue implementation by underscoring President Trump’s 

determination to address fundamental imbalances in the global trading system’” 

with increased tariffs.  Mot. 23.  Trading partners are by now fully aware of the 

President’s commitment to tariffs.  Regardless, it is the CIT’s thorough 

reasoning—not the relief it ordered—that undermines expectations that the 

tariffs will continue.  To the extent that the CIT’s ruling disrupts those 

expectations, that is not a result of tariffs not being collected from the State of 

Washington and two small businesses.  It is the result of the CIT’s legal 

conclusion, and a stay of its injunction would do nothing to change that. 

Recognizing the limited immediate effect of the CIT’s judgment, 

defendants argue that unless the judgment is enjoined, non-parties may seek the 

same relief.  Id.  But non-parties could do so regardless of a stay.  And 

defendants do not claim that other suits have been filed or offer any explanation 
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of how soon or how broadly relief could be granted in such cases that would 

meaningfully affect tariff revenue.  See B7–B8 (CIT observing that no other 

cases challenging the imposition of duties in Proclamation No. 11012 have been 

filed).  Neither do defendants explain why they would be precluded from 

seeking a stay in later-filed cases if those follow-on cases did have the broad 

impacts they fear.  Indeed, the CIT stayed follow-on cases after its IEEPA 

decision.  In re: Procedures for Entering a Stay in New IEEPA Tariff Cases, 

Admin. Order 25-02 (Dec. 23, 2025).4  And the CIT remains able and willing to 

do the same should the need arise from its decision concerning these tariffs.  B8 

(“If the court is faced with additional cases challenging the imposition of 

Section 122 duties pursuant to Proclamation No. 11012, the court will 

determine whether any specific case management procedures or other forms of 

relief are required based on the facts at that time.”).  Defendants’ concerns 

about follow-on litigation “are purely speculative,” B7, and thus cannot satisfy 

the “irreparable injury” showing required to justify a stay.  See Nken, 556 U.S. 

at 434–35 (“[S]imply showing some possibility of irreparable injury fails to 

satisfy the second [stay] factor.”) (citation modified)). 

 
4  Available at 

https://www.cit.uscourts.gov/sites/cit/files/Administrative%20Order%2025-
02.pdf (accessed May 28, 2026). 
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Moreover, contrary to defendants’ concern that they may never recover 

the duties that otherwise would have been collected during the 150-day period, 

Mot. 24, the CIT explained that its judgment does not require immediate 

refunds outside the ordinary liquidation process, and it does not prevent CBP 

from using its ordinary liquidation-extension authority to preserve its ability to 

assess duties if defendants ultimately prevail.  B7 n.8.  As a result, “any 

concerns about nonpayment are speculative.”  B7.  Likewise, defendants rely 

solely on speculation about the willingness or ability of parties not subject to 

the CIT’s injunction to pay the duties at a future date if they are ultimately 

upheld, not Washington State’s ability to do so.  And defendants’ speculative 

concern about nonpayment must also be weighed against the immediate, non-

speculative harm to those who are presently bearing the cost of the unlawful 

tariffs with little or no hope of refund. 

Lastly, defendants complain that the administrative burden of refunding 

the illegal IEEPA tariffs makes this injunction unfair.  Mot. 25.  But the 

government cannot “be heard to complain about damage inflicted by its own 

hand.”  Pennsylvania v. New Jersey, 426 U.S. 660, 664 (1976); Rodriguez v. 

Robbins, 715 F.3d 1127, 1145 (9th Cir. 2013) (the federal government “cannot 

suffer harm from an injunction that merely ends an unlawful practice or reads a 

statute as required to avoid constitutional concerns”).  In any event, defendants 
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cannot seriously contend that implementing an injunction vis-à-vis three 

plaintiffs is an unworkable burden. 

C. The remaining equitable factors weigh against a stay. 

 A stay would inflict substantial injury on the plaintiffs.  Washington 

would continue to pay tariff-driven costs under a proclamation that the CIT has 

held unlawful.  And because those tariffs expire on July 24, 2026, a stay 

pending appeal would almost certainly swallow what remains of the statutory 

period.  The practical effect would be to deny Washington meaningful 

injunctive relief during the only window in which such relief has any value.  A 

stay would reduce the permanent injunction to nothing more than a belated 

reimbursement remedy. 

Nor does delayed reimbursement meaningfully address Washington’s 

injury.  Defendants contend that Washington’s financial losses during the 

appeal “could be repaired * * * assuming those tariffs are otherwise 

refundable.”  Mot. 25 (italics removed).  But the governing standard for this 

factor asks whether Washington’s injury is substantial, not irreparable.  Nken, 

556 U.S. at 434.  The refund process for the illegal IEEPA tariffs show that 

“there may be significant delays from the time the imposition of tariffs are first 

held unlawful before refunds are effectuated,” A58, and “[i]t is difficult to see 

how continuing to pay unlawful Section 122 duties to the Government only to 
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wait months, if not years, for any refund would not qualify as substantial 

injury,” B8.  Indeed, a stay would compel Washington, in its sovereign 

capacity, to continue paying federal exactions that the CIT has deemed 

unlawful—on the mere prospect of, at best, a delayed refund.  See Bond v. 

United States, 564 U.S. 211, 221 (2011) (“The allocation of powers in our 

federal system preserves the integrity, dignity, and residual sovereignty of the 

States.”). 

The public interest also cuts sharply against a stay.  Defendants assert 

only that the public “would suffer significant policy consequences” absent a 

stay.  Mot. 25.  But the President “enjoys no inherent authority to impose tariffs 

during peacetime.”  Learning Resources, 146 S. Ct. at 638.  He invoked Section 

122 because Congress—not the Executive—controls the conditions under 

which temporary surcharges may be imposed.  See Proclamation 11012, 91 Fed. 

Reg. 9339, ¶¶ 3, 5–6, 13 (“I find that fundamental international payments 

problems within the meaning of section 122 exist * * *and that special 

measures to restrict imports are required to address those problems, as 

authorized by section 122.”). 

By enacting Section 122, Congress determined the circumstances under 

which extraordinary tariff authority serves the public interest.  And when 

Congress has made those policy determinations for the public good, courts 
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sitting in equity “cannot ignore the judgment of Congress, deliberately 

expressed in legislation.”  United States v. Oakland Cannabis Buyers’ Coop., 

532 U.S. 483, 497 (2001) (internal quotation marks omitted). 

Here, the CIT has already held that the President exceeded Section 122’s 

statutory authorization.  And courts have repeatedly recognized that there is “no 

public interest in the perpetuation of unlawful agency action.”  League of 

Women Voters of United States v. Newby, 838 F.3d 1, 12 (D.C. Cir. 2016).  To 

the contrary, “[t]he public interest is served by ensuring that governmental 

bodies comply with the law,” not by delaying the effect of a judgment that 

enforces it.  Am. Signature, Inc. v. United States, 598 F.3d 816, 830 (Fed. Cir. 

2010).  Enforcing the CIT’s injunction, rather than suspending it, best advances 

the public interest that Congress defined. 

/ / /  

/ / /  

/ / /  

/ / /  

/ / /  

/ / /  

/ / /  

/ / /  
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CONCLUSION 

 The Court should deny a stay. 
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Slip Op. 26-53 

UNITED STATES COURT OF INTERNATIONAL TRADE 

THE STATE OF WASHINGTON, 

     Plaintiff, 

            v. 

UNITED STATES, ET AL., 

      Defendants. 

Before: Mark A. Barnett, Claire R. Kelly, 
and Timothy C. Stanceu, Judges  

Court No. 26-01472-3JP 

BURLAP AND BARREL, INC., ET AL., 

     Plaintiffs, 

            v. 

UNITED STATES, ET AL., 

      Defendants. 

Before: Mark A. Barnett, Claire R. Kelly, 
and Timothy C. Stanceu, Judges 

Court No. 26-01606-3JP 

OPINION AND ORDER 

[Denying Defendants’ motion for a stay of enforcement of the judgment pending 
appeal.] 

Dated: May 20, 2026 

Freeman E. Halle, Assistant Attorney General, Office of the Washington State Attorney 
General, for Plaintiff The State of Washington.  Also on the brief were Nicholas W. 
Brown, Attorney General, and Todd Sipe, Assistant Attorney General. 

Jeffrey M. Schwab, Reilly W. Stephens, and James McQuaid, Liberty Justice Center, of 
Austin, TX, for Plaintiffs Burlap and Barrel, Inc., and Basic Fun, Inc.   

Claudia Burke, Deputy Director, Commercial Litigation Branch, Civil Division, U.S. 
Department of Justice, of Washington, DC, for Defendants United States, Donald J. 
Trump, in his official capacity as President of the United States, Department of 
Homeland Security, Markwayne Mullin, in his official capacity as Secretary of the 
Department of Homeland Security, United States Customs and Border Protection, 
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Court Nos. 26-01472 & 26-01606 Page 2 
 
 
Rodney S. Scott, in his official capacity as Commissioner of United States Customs and 
Border Protection, the Executive Office of the President, Jamieson Greer, in his official 
capacity as United States Trade Representative, and the Office of the United States 
Trade Representative.  Also on the brief were Brett A. Shumate, Assistant Attorney 
General, Eric J. Hamilton, Deputy Assistant Attorney General, Patricia M. McCarthy, 
Director, and Justin R. Miller, Attorney-In-Charge, International Trade Field Office. 
 
 

Barnett, Chief Judge: Plaintiffs1 in these companion cases contested the 

imposition of duties pursuant to Proclamation No. 11012, Imposing a Temporary Import 

Surcharge to Address Fundamental International Payments Problems (Feb. 20, 2026), 

91 Fed. Reg. 9339 (Feb. 25, 2026) (“Proclamation No. 11012”), which invoked Section 

122 of the Trade Act of 1974, 19 U.S.C. § 2312.  See Compl. (Mar. 5, 2026), ECF No. 

2, Ct. No. 26-01472; Compl. (Mar. 9, 2026), ECF No. 2, Ct. No. 26-01606.  Defendants 

move for a stay of enforcement of the court’s judgment in these cases pending appeal 

to the U.S. Court of Appeals for the Federal Circuit (“Federal Circuit” or “CAFC”).  Mot. 

for a Stay of Enforcement of J. Pending Appeal (“Defs.’ Mot.”), ECF No. 53, Ct. No. 26-

01472;2 see also Oregon v. United States, Slip Op. 26-47, 2026 WL 1257669 (CIT May 

 
1 Plaintiff The State of Washington in Court No. 26-01472 is referred to as “State 
Plaintiff.”  The plaintiffs in Court No. 26-01606, referred to as “Private Plaintiffs,” are 
Burlap and Barrel, Inc. (“Burlap and Barrel”) and Basic Fun, Inc. (“Basic Fun”).  The 
court refers to the State Plaintiff and the Private Plaintiffs collectively as “Plaintiffs.” 
2 Defendants attached three declarations to their motion.  See Decl. of Amb. Jamieson 
Lee Greer, U.S. Trade Representative, ECF No. 53-1; Decl. of Howard W. Lutnick, U.S. 
Sec’y of Commerce, ECF No. 53-2; Decl. of Brandon Lord, ECF No. 53-3.  The motion 
and declarations are also filed in Court No. 26-01606 at ECF Nos. 42, 42-1–42-3. 
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7, 2026);3 J., ECF No. 50.4  Plaintiffs oppose the motion.  Pl. States’ Resp. to Defs.’ 

Mot. to Stay (“State Pl.’s Resp.”), ECF No. 59; Pls.’ Resp. in Opp’n to Defs.’ Mot. for a 

Stay of Enforcement of J. Pending Appeal (“Priv. Pls.’ Resp.”), ECF No. 47.  For the 

following reasons, the court denies the motion. 

BACKGROUND 

The court presumes familiarity with the background set forth in Oregon and 

supplements the background herein as necessary.  On May 7, 2026, the court granted 

Plaintiffs’ motions for summary judgment with respect to Private Plaintiffs and the State 

of Washington.  Oregon, 2026 WL 1257669, at *23; see also id. at *23–35 (Stanceu, J., 

dissenting).  The court’s judgment declared Proclamation No. 11012 “invalid as contrary 

to law,” permanently enjoined Proclamation No. 11012 “with respect to The State of 

Washington (and its Instrumentalities), Burlap and Barrel, Inc., and Basic Fun, Inc. (the 

Importer Plaintiffs as defined in the court’s accompanying opinion),” and required 

Defendants to implement the permanent injunction within five days.  J. at 1–2.  The 

court also ordered “Section 122 duties paid by Importer Plaintiffs before this injunction is 

fully implemented” to be “refunded with interest as provided by law.”  Id. 

 
3 Defendants are referred to collectively as “the Government” and otherwise listed in 
Oregon.  In Oregon, the court dismissed all state plaintiffs except the State of 
Washington for lack of Article III standing.  2026 WL 1257669, at *9–11, *23.  While 
those states signed the response brief, the court does not list them here in light of their 
dismissal from the action. 
4 Citations to documents filed by State Plaintiff identify the ECF Nos. in Ct. No. 26-
01472, and citations to documents filed by Private Plaintiffs identify the ECF Nos. in Ct. 
No. 26-01606.  For documents filed on both case dockets, the court references the ECF 
Nos. in Ct. No. 26-01472. 
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Defendants appealed this court’s judgment on May 8, 2026.  Defs.’ Notice of 

Appeal, ECF No. 51.  On May 11, 2026, Defendants filed the instant motion.  

Defendants also requested an immediate administrative stay and a stay pending 

conclusion of the appeal from the Federal Circuit.  See Order from CAFC (May 12, 

2026) (“CAFC Admin. Stay”), ECF No. 54 (order from the Federal Circuit docketed 

herein).  The Federal Circuit granted Defendants’ “requests for an immediate 

administrative stay . . . to the extent that the judgment and the permanent injunction 

entered by the CIT in these cases are temporarily stayed until further notice while this 

court considers the motions for a stay pending appeal” and set a briefing schedule on 

the motion, id. at 3, which it subsequently revised, Order from CAFC (May 13, 2026), 

ECF No. 56.  This court also set, and subsequently revised, a response deadline for 

Plaintiffs.  Order (May 12, 2026), ECF No. 55; Order (May 13, 2026), ECF No. 57.  

Plaintiffs timely filed their respective responses.  See State Pl.’s Resp.; Priv. Pls.’ Resp. 

JURISDICTION AND STANDARD OF REVIEW 

The court exercises subject-matter jurisdiction pursuant to 28 U.S.C. 

§ 1581(i)(1)(B) (2018 & Supp. II 2022).  See Oregon, 2026 WL 1257669, at *7.  While 

the court has discretion to stay the enforcement of a judgment pending appeal pursuant 

to U.S. Court of International Trade (“CIT”) Rule 62(d),5 “[a] stay is an ‘intrusion into the 

 
5 Rule 62(d) states, inter alia, that “[w]hile an appeal is pending from [a] . . . final 
judgment that grants . . . an injunction, the court may suspend . . . an injunction on 
terms for bond or other terms that secure the opposing party’s rights.”  CIT Rule 62(d).  
The court may not, however, “require a bond, obligation, or other security from the 
appellant when granting a stay on an appeal by the United States . . . .”  CIT Rule 62(e).  
When “the judgment appealed from is rendered by a three-judge panel, the order [to 
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ordinary processes of administration and judicial review’” and is “not a matter of right.” 

Nken v. Holder, 556 U.S. 418, 427 (2009) (citation omitted).  When deciding whether to 

grant the motion, the court considers “(1) whether the stay applicant has made a strong 

showing that [it] is likely to succeed on the merits; (2) whether the applicant will be 

irreparably injured absent a stay; (3) whether issuance of the stay will substantially 

injure the other parties interested in the proceeding; and (4) where the public interest 

lies.”  Hilton v. Braunskill, 481 U.S. 770, 776 (1987).  “The first two considerations ‘are 

the most critical,’ and the party requesting a stay bears the burden of showing that the 

circumstances justify an exercise of the court’s discretion.”  Transpacific Steel LLC v. 

United States, 44 CIT __, __, 474 F. Supp. 3d 1332, 1337 (2020) (quoting Nken, 556 

U.S. at 433–35).   

DISCUSSION 

I. Irreparable Harm6 

This court entered an injunction barring the Government from collecting Section 

122 duties only from the three successful Importer Plaintiffs and ordered the 

 
suspend the injunction] must be made either: (1) by that court sitting in open session; or 
(2) by the assent of all its judges, as evidenced by their signatures.”  CIT Rule 62(d). 
6 While the court addresses Defendants’ irreparable harm argument for the sake of 
completeness, the motion could be summarily denied without prejudice based on the 
absence of harm due to the Federal Circuit’s administrative stay.  That administrative 
stay will remain in place pending the appellate court’s consideration of the 
Government’s motion.  See CAFC Admin. Stay at 3 (“The requests for an immediate 
administrative stay are granted . . . until further notice while this court considers the 
motions for a stay pending appeal.”).  Thus, Defendants face no possibility of harm, 
irreparable or otherwise, unless or until the Federal Circuit denies the Government’s 
motion.  
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Government to refund any Section 122 duties the Importer Plaintiffs paid before the 

injunction went into effect.  J. at 1–2.  Defendants’ assertions of irreparable harm, 

broadly framed as harm to the President’s ability to conduct trade negotiations, manage 

foreign affairs, and address the U.S. balance-of-payments position, see Defs.’ Mot. at 

5–7, fail to address the limited nature of this injunction applicable “to one spice importer, 

one toy company, and one state government whose state universities pay tariffs 

directly,” State Pl.’s Resp. at 4–5.  The Government’s reliance on a claimed “intrusion 

on the President’s conduct of foreign affairs,” Defs.’ Mot. at 5, also fails to acknowledge 

Congress’s constitutional role in the imposition of taxes and duties, see Oregon, 2026 

WL 1257669, at *2, *12 (citing U.S. Const. art. I, § 8, cl. 1); Priv. Pls.’ Resp. at 7, or the 

Judiciary’s role in “protect[ing] Congress’s constitutional authority from executive 

incursion,” State Pl.’s Resp. at 4; see also U.S. Const. art III, § 1.  On these bases 

alone, Defendants fail to persuade the court that forgoing the collection of Section 122 

duties from the three successful Importer Plaintiffs will cause the Government 

irreparable harm.7  

Defendants further argue that even if they prevail on appeal, they may never 

recover the duties that otherwise would have been collected during the 150-day period 

of applicability of Proclamation No. 11012.  See Defs.’ Mot. at 8.  This court’s judgment 

 
7 Moreover, as Plaintiffs point out, “a stay would not significantly enhance the 
President’s negotiating position or his leverage” because “foreign counterparts are 
aware that the tariffs have been held unlawful and may not endure.”  Priv. Pls.’ Resp. at 
9; see also State Pl.’s Resp. at 5 (arguing the Government’s concerns are not “resolved 
by a stay” because it is the court’s “thorough reasoning—not the relief it ordered—that 
undermines the expectation that the Section 122 tariffs will withstand legal scrutiny”). 

Case 1:26-cv-01472-3JP     Document 60      Filed 05/20/26      Page 6 of 12

- B 6 -

Case: 26-1804      Document: 34     Page: 43     Filed: 05/28/2026



Court Nos. 26-01472 & 26-01606 Page 7 
 
 
required U.S. Customs and Border Protection (“CBP”) to effectuate the permanent 

injunction, not the refunds, within five days.  J. at 2.  Refunds in the normal course of 

liquidation are thus consistent with the Judgment.8  Moreover, the court’s judgment did 

not constrain CBP’s authority to “extend the 1-year statutory period for liquidation for an 

additional period not to exceed 1 year” if CBP needs additional information “for the 

proper appraisement or classification of the merchandise.”  19 C.F.R. § 159.12(a)(1)(i).  

CBP may extend liquidation for up to three years.  Id. § 159.12(e).  Thus, CBP can 

ensure its ability to collect Section 122 duties if Defendants prevail, and any concerns 

about nonpayment are speculative.9   

Defendants next assert that “the injunction would cripple CBP’s ability to function 

at a particularly critical time” given the steps involved in reprogramming its automated 

system of record for imported merchandise, the anticipated “flood” of additional cases 

seeking injunctive relief, and the unworkability of extending the time period for the 

liquidation of millions of entries ultimately subject to Section 122 duties.  Defs.’ Mot. at 

9–10.  Again, Defendants’ concerns are purely speculative.  As of this date, the above-

 
8 Refunds in the normal course of liquidation obviate Defendants’ suggestion that Rule 
62(b) and (e) should be read together to permit an automatic stay of the refund portion 
of the judgment without a bond or other security from the Government.  Defs.’ Mot. at 8–
9 (citing Transpacific Steel LLC v. United States, 840 F. App’x 517 (Fed. Cir. 2020) 
(Taranto, J. dissenting).  In any event, this court and the Transpacific majority rejected 
that argument.  Id. at 518–19 & n.1; Transpacific Steel LLC, 474 F. Supp. 3d at 1336–
38.  Beyond conclusory assertions, the Government offers no reasons for now adopting 
a different view.  See Defs.’ Mot. at 8–9 (pointing to the Transpacific dissent without 
explaining why that view should prevail). 
9 CBP’s ability to extend liquidation obviates the need to resolve Defendants’ concern 
about whether the 150-day clock for collecting Section 122 duties would be tolled.  See 
Defs.’ Mot. at 7. 
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captioned cases are the only cases challenging the imposition of duties in Proclamation 

No. 11012.  The court will not constrain the relief available to the three successful 

Importer Plaintiffs based only on speculation.10  If the court is faced with additional 

cases challenging the imposition of Section 122 duties pursuant to Proclamation No. 

11012, the court will determine whether any specific case management procedures or 

other forms of relief are required based on the facts at that time.   

II. Injury to Importer Plaintiffs 

Defendants dismiss the possibility of harm to the three Importer Plaintiffs as mere 

delay in obtaining the return of Section 122 duty deposits, arguing that “[t]his harm is, by 

definition, not irreparable.”  Defs.’ Mot. at 11–12.  “Irreparable harm” to Plaintiffs is not 

the standard; rather, the court weighs the likelihood of substantial injury to the other 

parties to the proceeding, i.e., the Importer Plaintiffs.  See Hilton, 481 U.S. at 776.  It is 

difficult to see how continuing to pay unlawful Section 122 duties to the Government 

only to wait months, if not years, for any refund would not qualify as substantial injury.  

Moreover, Defendants fail to address the court’s additional reasons for entering a 

permanent injunction in the first instance.  See Oregon, 2026 WL 1257669, at *21–22.   

A stay will compound the losses, such as “lost profits and damage to business 

 
10 The same is true with respect to Defendants’ assertion that the injunction “threatens 
CBP’s ongoing efforts to effectuate the Supreme Court’s decision” in Learning 
Resources, Inc. v. Trump, 146 S. Ct. 628 (2025), by diverting resources from the refund 
process for tariffs imposed pursuant to the International Emergency Economic Powers 
Act (“IEEPA”).  Defs.’ Mot. at 11.  That argument posits that the court should grant 
Defendants relief because CBP is busy setting up a system to refund another set of 
unlawful tariffs.  Defendants disregard the harm to importers that have been required to 
pay both sets of unlawful duties, only to wait months for a refund.  
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relationships, investments, and innovation” as a result of the Section 122 tariffs.  Id. at 

*22; see also Priv. Pls.’ Resp. at 4. 

III. Public Interest 

Regarding the public interest, Defendants identify the need for the President to 

address “threats to the United States’ economy, military preparedness, and national 

security.”  Defs.’ Mot. at 12.11  For that proposition the Government cites Winter v. 

Natural Resources Defense Council, Inc., 555 U.S. 7, 24 (2008), see Defs.’ Mot. at 12, 

when the Supreme Court concluded that a preliminary injunction burdened “the [U.S.] 

Navy’s ability to conduct realistic training exercises” with a resulting “adverse impact on 

the public interest in national defense,” Winter, 555 U.S. at 24.  The Government also 

cites PrimeSource Building Products, Inc. v. United States, 45 CIT __, __, 535 F. Supp. 

3d 1327, 1335 (2021).  See Defs.’ Mot. at 12.  There, the court granted the 

Government’s motion for a partial stay of the judgment based, in part, on intervening 

appellate authority and the need for “due consideration” to the Government’s 

corresponding “potential claim to the revenue.”  PrimeSource, 535 F. Supp. 3d at 1335.  

Neither circumstance is present here.  Furthermore, “Section 122 is not triggered by 

 
11 In pointing to “the national emergency and national security harms that the tariffs 
were designed to protect against,” Defs.’ Mot. at 12, the Government reasserts an 
argument presented in the litigation involving its duties under IEEPA, see Mot. for a 
Stay of Enforcement of J. Pending Appeal at 9–10, V.O.S. Selections, Inc. v. United 
States, Ct. No. 25-00066 (CIT May 28, 2025), ECF No. 59 (referencing “the national 
emergency and national security objectives that the tariffs were designed to protect”).  
The Government, however, does not indicate the national emergency or national 
security concerns it seeks to raise here.  More importantly, this argument, loosely tied to 
protecting the public fisc, ignores the limited nature of the permanent injunction. 
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generalized appeals to ‘economic and national security interests,’” Priv. Pls.’ Resp. at 7, 

and as such, these generalized concerns are also not a basis to stay this court’s 

judgment.   

Defendants assert that “there is a strong public interest in allowing the Executive 

Branch to implement administration policies.”  Defs.’ Mot. at 7 (citing Trump v. Orr, 146 

S. Ct. 44, 46 (2025); Trump v. CASA, Inc., 606 U.S. 831, 859 (2025)).  Orr and CASA, 

however, are distinguishable.  Orr considered a stay motion in the context of class-wide 

relief.  146 S. Ct. at 46 (citing CASA, 606 U.S. at 831, 861).  CASA addressed the issue 

of universal preliminary injunctions.  606 U.S. at 838.  The relevant discussion in CASA, 

cited in Orr, emphasized the universal nature of the injunctive relief granted by the lower 

courts, finding irreparable harm from the lower courts’ respective entries of a universal 

injunction “that likely exceed[ed] the authority conferred by the Judiciary Act,” distinct 

from any harm arising from the restraint of an Executive policy.  Id. at 859–60.  In 

Oregon, this court declined to enter a universal injunction and instead granted importer-

specific relief.  2026 WL 1257669, at *21–23.  Thus, the harms claimed in CASA and 

Orr are not present here.  Additionally, as previously stated, it is Congress that 

possesses inherent constitutional authority to impose tariffs, U.S. Const. art. I, § 8, and 

it is thus “up to Congress, not the [Executive], to decide whether the public interest 

merits further action” in response to well-intended but unlawful executive action, Ala. 

Ass’n of Realtors v. U.S. Dep’t of Health & Hum. Servs., 594 U.S. 758, 766 (2021) 

(vacating a stay of a judgment holding unlawful a COVID-era eviction moratorium); see 

also Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 582, 585–86 (1952) 
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(finding an executive action unlawful due to a lack of congressional authorization, 

despite the President’s finding that the “action was necessary to avert a national 

catastrophe”).   

IV. Likelihood of Success on the Merits12 

Defendants address the likelihood of success on the merits last, Defs.’ Mot. at 

13–15, even though it is one of the two “most critical,” Nken, 556 U.S. at 434.  Aside 

from recounting arguments that the Oregon majority rejected, Defendants contest the 

court’s reliance on legislative history.  Defs.’ Mot. at 14 (arguing “legislative history is not 

the law” (quoting Azar v. Allina Health Servs., 587 U.S. 566, 579 (2019))).  However, in 

Azar, the Supreme Court rejected the Government’s reliance on “ambiguous” legislative 

history when the statutory text “clearly foreclose[d] the government’s position.”  587 U.S. 

at 580.  Here, the statute does not expressly define “balance-of-payments deficits.”  

Oregon, 2026 WL 1257669, at *13–16.  Thus, Defendants’ motion for a stay of 

enforcement of the court’s judgment is denied. 

 
12 Judge Stanceu does not join in this section of the opinion for the reasons articulated 
in his dissent in Oregon.  However, Judge Stanceu concurs in the denial of the 
government’s motion for a stay of enforcement of the judgments pending appeal and 
agrees that the other three factors weigh decisively in favor of denying that motion.   
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CONCLUSION AND ORDER 

In accordance with the foregoing, it is hereby ORDERED that Defendants’ motion 

for a stay of enforcement of the judgment pending appeal (ECF No. 53, Ct. No. 26-

01472; ECF No. 42, Ct. No. 26-01606) is DENIED. 

 

       /s/     Mark A. Barnett   
       Mark A. Barnett, Chief Judge 
 

/s/    Claire R. Kelly    
       Claire R. Kelly, Judge 
 

/s/    Timothy C. Stanceu  
       Timothy C. Stanceu, Judge 

 
 
Dated: May 20, 2026  
  New York, New York 
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DECLARATION OF DOUGLAS A. IRWIN 

I, Douglas A. Irwin, declare as follows:  

I. Qualifications and Methods 

a. Qualifications 

1. I am a Professor of Economics at Dartmouth College, a position that I have held 

since 1997.  Since 2013, I have also co-directed the Political Economy Project at Dartmouth.  I am 

a non-resident Senior Fellow at the Peterson Institute for International Economics. From 2023-

2024, I served as the President of the Economic History Association. From 1988 to 1991, I served 

on the staff of the Division of International Finance at the Board of Governors of the Federal 

Reserve System in Washington, D.C. 

2. I have published numerous scholarly articles and books on the topic of the history 

of international trade, among many other international economics-related topics. 

3. My full CV, which sets out my full qualifications and publications, is attached as 

Exhibit A. 

4. I am being paid $900 an hour for providing my expert opinions in this case. 

b. Methods 

5. This report was prepared based on my research and experience, reviews of the 

available evidence in the economics literature, and analysis of various government documents and 

publicly available data. 

II. Opinions 

6. Is the United States currently facing a “fundamental international payments 

problem” or a “balance of payments deficit”? The answer is clearly no. To understand why, we 

must understand more about the U.S. balance of payments and the exchange rate regime over time. 
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a. Balance of Payments Accounting 

7. The balance of payments is an accounting of all transactions between the United 

States and the rest of the world.1 This data is reported quarterly by the Bureau of Economic 

Analysis at the Department of Commerce. 

8. There are three main components to the balance of payments: the current account, 

the capital account, and the financial account.2 The current account balance—calculated as exports 

of goods and services and income receipts minus imports of goods and services and income 

payments—is widely reported. A narrow version of the current account is the merchandise trade 

balance, which measures exports and imports of goods. The United States has run a merchandise 

trade deficit (the value of imports of goods exceeds the value of exports of goods) since the late 

1970s.3 A slightly broader measure is the balance of trade in goods and services. The United States 

 
1 See the official Bureau of Economic Analysis (BEA) website at the U.S. Department of 
Commerce: https://www.bea.gov/resources/learning-center/what-to-know-international-trade-
investment. 

For a short primer from the Federal Reserve Bank of St. Louis, see 
https://www.stlouisfed.org/publications/page-one-economics/2025/oct/what-is-the-balance-of-
payments. 
2 As the BEA puts it: https://www.bea.gov/resources/learning-center/what-to-know-international-
trade-investment. “The international transactions accounts (also called the balance of payments) 
are a statistical summary of economic activity between U.S. residents and the residents of other 
countries, organized into three accounts: the current account, the capital account, and the 
financial account.” It defines them as follows: “The current account records exports and imports 
of goods and services, income from U.S.-owned assets and investments abroad, and income from 
foreign-owned assets and investments in the United States. . . .The capital account mainly 
records capital transfers, such as debt forgiveness and disaster-related insurance settlements. The 
financial account records investment flows between the United States and other countries. These 
flows could take the form of U.S. deposits in foreign banks, loans to foreign persons, purchases 
of foreign stocks and bonds, or funding of foreign affiliates of U.S. multinationals. Similarly, 
transactions of foreign persons with U.S. banks, in U.S. financial markets, and with U.S. 
affiliates of foreign multinationals are recorded.” 
3 See https://fred.stlouisfed.org/series/BOPBM 
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runs a surplus on services trade (exporting more than importing) but not enough to offset the 

merchandise trade deficit. 

9. The capital account mainly records capital transfers, such as debt forgiveness and 

disaster-related insurance settlements, and tends to be relatively small. The financial account 

records investment flows between the United States and other countries. These two-ways financial 

flows are enormous. These flows could take the form of U.S. deposits in foreign banks, loans to 

foreign entities, purchases of foreign stocks and bonds, or funding of foreign affiliates of U.S. 

multinationals, as well as foreign deposits in U.S. banks, foreign loans to U.S. entities, foreign 

purchases of U.S. stocks and bonds, or foreign funding of U.S. businesses. The financial account 

records trade in assets, such as purchases of stocks and bonds and other financial instruments. 

These can be short-term investments (liquid assets) or long-term investments (such as setting up a 

new plant or production facility). The United States is a net recipient of investment from the rest 

of the world. In other words, the United States has a financial account surplus, selling more assets 

to the rest of the world than it buys from them.  

10. In the U.S. case, the current account deficit and the financial account surplus 

essentially offset each other, ensuring that the overall balance of payments “balances.”4 This is no 

coincidence. Because it is an accounting framework, the balance of payments must always balance: 

total inflows must equal total outflows.5 The only question is how. Here is where the exchange 

rate regime is important. 

 
4 This is because of double entry bookkeeping nature of the balance of payments. See 
https://www.bea.gov/resources/methodologies/international/pdf/iea-concepts-methods.pdf. 
Bureau of Economic Analysis, U.S. International Economic Accounts: Concepts and Methods, 
September 2025. 
5 There are two important caveats here. First, the inflows and outflows are imperfectly measured, 
and some transactions may not be captured by official statistics. Hence, a line in the balance of 
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b. Balance of Payments under Floating Rate System 

11. The term “balance of payments deficit” is meaningless under a floating exchange 

rate regime as the United States has had since March 1973. However, as will be explained later, it 

does have meaning under a fixed exchange rate regime. 

12. In a floating rate system, a foreign exchange market exists in which currencies are 

freely traded against each other. Because there are a large number of buyers and sellers of each 

currency, the ordinary laws of supply and demand determine prices, in this case the exchange rate. 

Under floating exchange rates, the value of the dollar against other currencies automatically moves 

to equate the supply and demand for the dollar. This matching of supply and demand for the dollar 

ensures that the balance of payments balances. This is because anytime payment inflows to the 

United States do not match payment outflows from the United States, the value of the dollar on 

foreign exchange markets automatically adjusts to equate the two. 

13. For example, when foreign demand for U.S. goods or services or assets falls, 

signaling a decline in payment inflows to the United States, the market-clearing price of the dollar 

falls against other currencies, establishing a new exchange rate. The fall in the value of the dollar 

makes U.S. goods, services, and assets cheaper for foreign residents, who then buy more of them, 

increasing payment inflows into the United States. The fall in the value of the dollar also makes 

foreign goods and assets more expensive for U.S. residents and thereby reduces payment outflows 

 
payments called “statistical discrepancy” is used to reconcile an imbalance that appears in the 
official statistics. See chapter 21 of 
https://www.bea.gov/resources/methodologies/international/pdf/iea-concepts-methods.pdf 
Second, some dollars leave the United States and do not return but circulate abroad. For 
example, U.S. dollars are used as currency in Panama and Ecuador, and informally in Argentina 
and elsewhere. See https://www.stlouisfed.org/on-the-economy/2022/oct/innocent-greenbacks-
abroad-us-currency-held-internationally 
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from the United States. Consequently, the exchange rate adjusts to reduce payment outflows and 

bring them in line to the level of payment inflows. The new exchange rate ensures that the total 

payments made by the United States to other countries matches the total receipts received by the 

United State from abroad. In other words, floating exchange rates ensure that the balance of 

payments balances.  

14. The fact that the overall balance of payments balances does not mean that every 

component of the balance of payments is always balanced. The United States has had a current 

account deficit, in which imports of goods and services exceed exports of goods and services, since 

the 1980s. However, this does not constitute a balance of payments problem because the current 

account deficit is matched by a financial account surplus. In other words, the U.S. pays out more 

to the rest of the world in terms of trade in goods and services but is paid more by the rest of the 

world than it pays out in terms of purchases of short- and long-term assets and investments.  

15. The following chart illustrates how the current account deficit is matched by a 

financial account surplus: 
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Source: https://www.cato.org/sites/cato.org/files/2023-04/policy-analysis-944-link.pdf 

16. In such a case, there is no such thing as a balance of payments deficit or an 

international payments problem. If the United States had a current account deficit and foreigners 

abroad did not want to put the dollars back in the United States to buy either goods or assets, the 

value of the dollar on foreign exchange markets automatically adjusts to equate payments and 

receipts, income and expenditure, demand and supply. If the current account deficit was not 

immediately financed by financial inflows from abroad, the value of the dollar would immediately 

fall on foreign exchange markets. Under floating exchange rates, there is no “balance of payments” 

problem as this term is usually defined.  

c. Balance of Payments under Fixed-Rate Exchange Systems 

17. While the term “balance of payments deficit” has no meaning under a flexible 

exchange rate system, it does have meaning under fixed exchange rates, like the Bretton Woods 
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system, which was in operation from the end of World War II until the early 1970s. In this case, 

the meaning of a “balance of payments deficit” and “fundamental international payments 

problems” has to do with government reserves – of either gold or foreign exchange – and the ability 

of a government to maintain balanced international payments under fixed exchange rates. 

18. The Bretton Woods system dates from a conference in New Hampshire in 1944 to 

establish the post-World War II international monetary system. The system established a regime 

of fixed exchange rates in which foreign countries would peg its currency to the U.S. dollar, which 

was the central node of the system. The U.S. dollar was the reserve currency of the world, the key 

currency against which other governments fixed the value of their own currency and the currency 

in which foreign governments held “reserves” (a stockpile) to intervene in the foreign exchange 

market to ensure that the exchange rate did not change.  

19. Because the price of one currency in terms of another does not change under a fixed 

exchange rate, the overall balance of payments does not necessarily balance automatically in the 

absence of government intervention. When international payments (outflows) exceed international 

receipts (inflows), and the exchange rate does not adjust, the government must make up the 

difference through its gold or foreign exchange reserves.  

20. This can best be explained through a simple example. Suppose a country has a $100 

million current account deficit and receives $100 million in capital inflows. The balance of 

payments is balanced: the current account deficit is exactly offset by a financial account surplus. 

But suppose that receipts (capital inflows) fall to $90 million, creating a $10 million shortfall 

between receipts and expenditures (the current account deficit). Under flexible exchange rates, the 

value of the currency drops to reduce the current account deficit and increase capital inflows – and 

the balance of payments is brought into balance once again. Under fixed exchange rates, that 
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adjustment mechanism is not operative. Instead, the government must make up the $10 million 

shortfall by selling its gold reserves or its foreign exchange reserves to ensure that the $100 million 

current account deficit is financed (since only $90 million is financed by capital inflows).  

21. That $10 million would be entered in the balance of payments accounting as an 

“official reserve transaction.” And the size of that figure, which was needed to equate and balance 

all the private transactions on the current account and financial account, was understood to be the 

indicator of a balance of payments problem during the Bretton Woods era.6 

22. Here is a Congressional report from 1963 which outlines how the balance of 

payments was understood at the time: 

 

 
6 Of course, if capital inflows exceeded any current account deficit, the government would be 
gaining foreign exchange or gold reserves and there would not be a fundamental imbalance that 
was a “problem.” 

Case 1:26-cv-01472-3JP     Document 27-6      Filed 03/13/26      Page 9 of 31

- B 21 -

Case: 26-1804      Document: 34     Page: 58     Filed: 05/28/2026



9 
 

  

Source: Joint Economic Committee, “The United States Balance of Payments – Perspectives and 
Policies,” Staff Materials and Other Submissions, Prepared for the Use of the Joint Economic 
Committee, 88th Congress, 1st Session, November 1963, page 3. Available at: 
https://www.jec.senate.gov/reports/88th%20Congress/The%20United%20States%20Balance%2
0of%20Payments%20-%20Perspectives%20and%20Policies%20(247).pdf 
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23. Here is how the government presented balance of payments statistics at the time, 

with focus on the official settlements balance needed to ensure balanced payments. 

 

Source: Staff Data and Materials on U.S. Trade and Balance of Payments, Committee on Finance, 
United States Senate, 93d Congress, 2d Session, February 26, 1974, page 1. Available at: 
https://www.finance.senate.gov/download/staff-data-and-materials-on-us-trade-and-balance-of-
payments 
 

24. Because government reserves (of gold or foreign exchange) are finite, there is a 

limit to how long this situation can sustain itself. If this is a continuing situation, the government 

might at some point run out of gold or foreign exchange reserves. That could force the country to 

devalue its currency, abandoning the fixed exchange rate. Or, rather than the government drawing 
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down its reserves or devaluing its currency, another way of ensuring the overall balance of 

payments is balanced is to reduce imports directly via an import tariff.7 

25. This leads us to the events of the early 1970s. The Bretton Wood system was not a 

gold standard system, but the U.S. dollar was supposedly backed by gold reserves. Only foreign 

central banks, not private investors, had the right to exchange their dollars for U.S. gold. The 

problem facing the United States in the late 1960s was that foreign official holdings of dollars (i.e., 

government holdings, usually foreign central banks) far exceeded the gold reserves of the United 

States. In other words, the United States did not have enough gold to cover all of the dollar 

liabilities it had with the rest of the world.8  

26. The Nixon administration was worried about a run on U.S. gold reserves so, in 

August 1971, it “closed” the gold window and announced that it would no longer exchange gold 

for dollars. This did not take the United States off the gold standard, since U.S. monetary policy 

was not determined by its gold reserves. However, it did end what had been a key feature of the 

Bretton Woods system, i.e. the ability of foreign government to cash in their dollars for American 

gold.  

27. Going further, the Nixon administration imposed a 10% across-the-board tariff on 

imports to pressure other countries (specifically, Japan and Germany) to raise the value of their 

currency against the dollar. The U.S. government could not by itself “devalue” the dollar with 

respect to other currencies; it was the reserve currency against which other countries pegged the 

 
7 Such a method was permitted under Article XII of the General Agreement on Tariffs and Trade 
(GATT), the major post-World War II trade agreement. 
8 See Barry Eichengreen, “From Benign Neglect to Malignant Preoccupation: US Balance of 
Payments Policy in the 1960s,” National Bureau of Economic Research Working Paper No. 
7630, http://www.nber.org/papers/w7630. 
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value of their own currency. Consequently, other countries had to be forced to “revalue” their 

currency against the dollar. 

28. These actions were taken because the United States had a balance of payments 

problem at the time. The United States was spending more on foreign goods and assets than 

foreigners were purchasing from the United States. Because the foreign exchange value of the 

dollar could not change under the Bretton Wood system, foreign governments were forced to hold 

increasing amounts of dollars (increasing their foreign exchange reserves, or their official reserve 

holdings in the balance of payments). They could no longer exchange those dollars for gold but 

didn’t want to revalue their currency and hurt their exports. Hence, the U.S. nudge with the tariff 

to force them to revalue their currency. 

29. Shortly thereafter, foreign governments agreed to revalue their currencies against 

the dollar to correct the imbalance in payments. In March 1973, in a shift that later turned out to 

be permanent (although participants did not know that at the time), Western governments moved 

further away from the Bretton Woods system by abandoning fixed exchange rates and allowing 

the value of national currencies to be determined on the market by supply and demand. This ended 

the old definition of balance of payments difficulties because governments did not need to 

intervene in foreign exchange markets to keep exchange rates fixed and equate payment inflows 

and outflows. The floating exchange rate system solved that problem automatically. 

30. Section 122 of the Trade Act of 1974, which was drafted beginning in 1973, was 

designed in a period when the international monetary system was in flux. The United States was 

in the midst of the transition between the fixed exchange rate regime of the Bretton Woods system 

and a new system of floating exchange rates. The uncertainty about the international monetary 
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system at this time is reflected in the statute and its language about balance of payments 

difficulties.  

31. The statute provided limited presidential authority for a future president to act as 

Nixon had in the case of balance of payments problems. But with the closure of the gold window 

in August 1971 and the move to flexible exchange rates in March 1973, the fundamental nature of 

the international monetary system was changing. The statute largely reflected the understanding 

of the balance of payments under the old Bretton Woods system rather than the new floating 

exchange rate system. 

32. This is the context in which Section 122 was drafted and enacted. At a time when 

the international monetary system was undergoing profound changes, it was not clear whether the 

future held a fixed or floating rate system. 

33. These developments forced the federal government to rethink the nation’s balance 

of payments statistics. A government committee on balance of payments noted (Survey of 

Current Business, June 1976): “the Review Committee for Balance of Payments Statistics 

recommended in 1965 that the main balance of payments table be organized to focus on the 

transactions of the monetary authorities, on what is now known as the official reserve 

transactions balance [ORT], as the most useful starting point for balance of payments analysis.” 

However, with the advent of floating exchange rates, the report now stated (p. 21) that “The 

majority of the Committee members concluded that the ORT balance was no longer justified for 

three major reasons,” the first being “the advent of generally floating exchange rates.”9  

34. The discussion here reflects the views of most economists who have studied the 

matter. For example, Martin Feldstein, a former professor of economics at Harvard University 

 
9 Source: https://fraser.stlouisfed.org/title/survey-current-business-46/june-1976-9661?page=20 
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who served as chairman of the Council of Economic Advisers in the Reagan Administration, 

testified before Congress in 1984 on the usefulness of Section 122 in the era of floating rates. He 

noted: “although we have a trade deficit and a current account deficit, we do not have a balance-

of-payments deficit, in the strict sense envisioned in section 122. The technical definition for the 

balance-of-payments is the rate of accumulation of official reserve assets, including gold. Since 

net U.S. sales of other assets to foreigners, in other words net private investment in the United 

States, last year was more than enough to offset our current account deficit, the official U.S. 

reserves didn't have to be drawn upon. In fact, official U.S. reserve actually increased slightly 

last year. Thus, in a technical sense, I think the sense appropriate for interpreting section 122, the 

United States had a balance-of-payments surplus last year. We had a trade deficit, a current 

account deficit, but we had a balance-of-payments surplus in this official sense.”10 

35. A related issue is whether the negative net international investment position of the 

United States constitutes a balance of payments deficit. The negative net investment position 

simply reflects the fact that foreign entities have more claims on U.S. assets than U.S. entities 

have claims on foreign assets. This is related to the consistent financial account surpluses (and 

matching current account deficits) run by the United States, reflecting the fact that foreign 

demand for U.S. assets is much higher than U.S. demand for foreign assets. The investment 

position reflects the “stock” of assets being held at home and abroad by foreign entities and is a 

different, but somewhat related, matter than the balance of payments “flows” every year. The 

investment position also reflects changes in asset values (such as stock appreciation), which are 

not payments that flow at all. The investment position reflects the cumulated sum of the financial 

 
10 “Trade Deficit,” Hearings Before the Subcommittee on International Trade of the Committee 
on Finance, United States Senate, 98th Congress, 2nd session, March 23, 1984, p. 48. See 
https://babel.hathitrust.org/cgi/pt?id=uc1.b5145725&seq=54 
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capital movements to differences in national monetary conditions might be
somewhat reduced.

While the concern about how the balance of payments is affected by
interest-sensitive flows of short-term capital may be exaggerated, it must be
recognized that major countries will continue to rely heavily on monetary
policy to influence the domestic economy. The management of the resulting
flows of short-term capital will therefore continue to occupy monetary and
financial authorities.

THE UNITED STATES IN THE INTERNATIONAL
MONETARY SYSTEM

The U.S. dollar plays a number of key roles in the international monetary
system. It is widely used to finance private international transactions, even
if no American is involved. It is also the currency used by national authori-
ties in their operations in foreign exchange markets, and dollar holdings are
an important component of world reserves. Because of its international roles,
the dollar further serves as the yardstick by which the values of many free
world currencies are measured. As a result, developments in the United
States economy and balance of payments, and the attitudes other countries
take toward these developments, are of key importance in the smooth
functioning of the international monetary system.

MEASURES OF THE U.S. BALANCE-OF-PAYMENTS POSITION

The measures of our payments balance officially published by the U.S.
Government tend to be widely interpreted as indicators of how close to—
or far from—the most desirable situation we stand at a given time, even
though there is no clear consensus on how the optimum situation is to
be defined. A great deal of attention has been devoted to assessing the
adequacy of the two overall measures of the payments balance now used.
One is the liquidity balance, which is equal to the change in our holdings
of international reserve assets less the change in our liquid liabilities to all
foreigners, official and private. The second is the official reserve transactions
balance, which is equal to the change in our stock of international reserve
assets less the change in liquid and certain nonliquid claims on the United
States by foreign official monetary institutions. From the search for improved
measures has emerged increasing agreement that no one measure can ade-
quately summarize the changes in this country's international financial
position.

The most commonly used measure of the U.S. payments position, the
liquidity balance, was originally intended as a measure of changes in this
country's ability to maintain conversions of dollars into gold at a fixed price
ratio. There has been considerable discussion as to whether the statistical
presentation of the liquidity balance is the best possible reflection of its
underlying concept. This problem was discussed in detail in the 1970 Eco-
nomic Report of the President.
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More fundamentally, however, some liquidity deficit will normally arise
when a reserve country acts as an international banking center. Foreigners
tend to accumulate short-term claims on such a country, and in turn the
country may build up a growing net investment in foreign countries at
longer term. At the same time, a continuing liquidity deficit means that the
ratio of reserves to liquid foreign claims is being lowered. The present situa-
tion results partly from the growth of world liquidity which was necessary
to accommodate the expansion of world trade and investment over the past
two decades—that is, in part it reflects the successes of the international
economy. Variations in the volume of our liquid liabilities relative to their
reserve backing are therefore not the primary determinant of how desirable
the dollar is as a reserve asset.

The U.S. responsibility for converting foreign liquid claims into other
reserve assets is limited to the holdings of foreign official institutions. Since
the adoption in March 1968 of the two-tier gold system, the possibility of
flows of gold from the U.S. reserve stock through foreign official institutions
into private hands has been eliminated. As a result, the liquidity balance
has lost much of its significance.

In recent years, increasing attention has been focused on the official
reserve transactions balance. This balance, with appropriate adjustments,
measures the quantity of claims on the United States which foreign author-
ities have acquired or given up in the process of maintaining the exchange
value of their currencies within the prescribed margins. There are con-
siderable difficulties in reading the signals given by the official reserve trans-
actions balance, however. For one thing, it is volatile, exhibiting wide
year-to-year swings as shown in Table 33. Moreover, a movement of dollars
from foreign private accounts to foreign official accounts will increase the
official reserve transactions deficit; movement in the other direction will
decrease it. Such movements may in some cases signal shifts in the degree
of foreign confidence in the dollar relative to other currencies. In other
cases they may simply be due to changes in monetary conditions and interest
rates which alter the attractiveness of dollar assets to foreign private holders,
quite apart from speculative considerations. Because of the obligation to
keep their countries' exchange rates within 1 percent or less of the par value,
central banks are essentially passive in such transactions. In still other cases,
shifts of dollar holdings between the central bank and commercial banks may
represent the deliberate exercise of selective measures designed to reduce
or to enlarge published reserves.

For all these reasons, no single concept of the balance will suffice for all
purposes. Beyond the liquidity and official reserve transactions balances, at
least two other "balance" concepts can be useful. One is the balance on
current account or balance on goods, services, and unilateral transfers (both
government and private). Such a balance indicates the extent to which our
country is currently earning the foreign exchange it needs to carry out its
international lending and investment expenditures. Properly adjusted for
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TABLE 33.—U.S. balance of payments, 1961-70

[Billions of dollars]

Type of transaction

Merchandise trade balance.
Exports
Imports

Balance on investment income
U.S. investments abroad
Foreign investments in the United States...

Balance on other services

BALANCE ON GOODS AND SERVICES 2

Unilateral transfers, net; transfers (—)3

BALANCE ON CURRENT ACCOUNT

Balance on direct private investments
U.S. direct investments abroad
Foreign direct investments in the United

States
Transactions in securities
Transactions in U.S. long-term assets
Transactions in U.S. long-term bank liabilities

to other than official foreign agencies, and all
long-term nonbank liabilities T_.

Certain transactions in U.S. Government
assets 5

BALANCE ON CURRENT AND LONG-TERM
CAPITAL ACCOUNTS6

Transactions in U.S. short-term assets.

Nonscheduled repayments on U.S. Government
credits

Long-term bank liabilities to foreign official
agencies

Transactions in U.S. short-term nonbank private
liabilities, and nonmarketable liabilities of
U.S. Government

Errors and unrecorded transactions...
Allocations of special drawing rights..

BALANCf ON LIQUIDITY BASIS...

Less: Certain nonliquid liabilities to foreign
official agencies

Plus: Foreign private liquid capital, net

BALANCE ON OFFICIAL RESERVE TRANSAC-
TIONS BASIS

Addendum:
Special financial transactions.

BALANCE ON LIQUIDITY BASIS EXCLUDING
SPECIAL FINANCIAL TRANSACTIONS AND
SDR ALLOCATIONS

1961-65
average

5.4
23.0

-17.6

3.5
4.9

- 1 . 3

- 2 . 5

6.5

- 2 . 7

3.8
- 2 . 2
- 2 . 2

.1
- . 8
- . 6

.1

- 1 . 8

- 1 . 4

- . 9

4

0)

.5

- 2 . 3

\l

- 1 . 8

.6

- 2 . 9

1966

3.9
29.4

-25 .5

4.1
6.3

- 2 . 1

- 2 . 7

5.3

- 2 . 8

2.5
- 3 . 6
- 3 . 7

.1

. 4

.2

.4

- 2 . 0

- 2 . 0

- . 4

.4

.8

. 4

- . 5

- 1 . 4

.8
2.4

.3

1.6

- 2 . 9

1967

3.9
30.7

-26 .8

4.5
6.9

- 2 . 4

- 3 . 2

5.2

- 3 . 0

2.2
- 2 . 9
- 3 . 1

. 3

. 3

.2

- 2 . 4

- 3 . 1

- 1 . 2

(4)

.9

.9

- 1 . 1

- 3 . 5

1.3

- 3 . 4

1.3

- 4 . 8

1968

0.6
33.6

-33 .0

4.8
7.7

- 2 . 9

- 2 . 9

2.5

- 2 . 8

- . 3

- 2 . 9
- 3 . 2

.3
3.1
.1

- 2 . 5

- 1 . 7

- 1 . 1

.2

.5

2.7

- . 5

.2

2.3
3.8

1.6

2.7

- 2 . 6

1969

0.6
36.5

-35 .8

4.4
8.8

- 4 . 5

- 3 . 1

1.9

- 2 . 8

- . 9

- 2 . 2
- 3 . 1

.8
1.6

- . 1

- 2 . 1

- 2 . 8

- . 6

- . 1

.2

-2.8

- 7 . 0

-1.0
8.7

2.7

- . 6

- 6 . 4

1970
first 3

quarters^

2.7
42.1

-39 .4

4.3
9.6

- 5 . 3

- 3 . 1

3.9

- 2 . 9

1.0
- 3 . 8
- 4 . 8

1.0
1.0

- . 6

.9

- 1 . 8

- 3 . 3

- . 3

.3

.9

2.0
.9

- 4 . 4

- . 2
- 4 . 5

- 8 . 7

.5

- 5 . 8

quarters at seasonally adjusted annual rates.
3 Excludes transfers under military grants.
3 Excludes military grants of goods and services.
* Less than $0.05 billion.
5 Transactions in U.S. Government assets, excluding official reserve assets, net, less nonscheduled repayments on

credits (including sales of foreign obligations to foreigners).
6 One version of the "basic balance" under consideration. Another variant is the "nonmonetary balance" used by the

International Monetary Fund.

Note.—Detail will not necessarily add to totals because of rounding.

Source: Department of Commerce.

earnings reinvested abroad, for errors and omissions, and for changes in the
valuation of domestic and foreign assets, the current account also indicates
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changes in our net international investment position or "net worth," which
may well be considered more meaningful than any other measure of changes
in the basic strength or weakness of our international financial position. At
the end of 1969, for example, our net foreign assets amounted to $67 billion,
an increase of $1.5 billion over the total a year earlier.

Another concept, currently being considered for inclusion in the Govern-
ment's table of balances, is the basic balance. Such a balance would measure
our net position on current account plus "nonliquid" or "nonvolatile"
capital transactions, treating changes in private liquid assets and liabilities
as financing items. The aim underlying the basic balance is to group together
those balance-of-payments items which best reflect broad, persistent forces
or underlying trends, treating more volatile classes of transactions among
the financing items. Because of the difficulties of approximating such a
distinction with available statistical data, several variants of the basic balance
have been suggested as best reflecting the fundamental concept.

The four balances just discussed—the liquidity balance, the official reserve
transactions balance, the current account balance, and the balance on current
and long-term capital accounts, which is one of several versions of the basic
balance currently under consideration—are shown for the past decade in
Table 33. Despite their conceptual and statistical differences, all these meas-
ures of our payments balance suffer from a common difficulty, namely, that
none of them can give more than one side of the picture. The other side,
which because of measurement problems does not appear in any presentation
of the U.S. balance of payments, is the demand side: the number of dollars
foreigners want to add to their reserve stocks in any given year. Rather than
the quantity of dollars flowing into foreign hands, it is the difference between
this amount and the amount they want to hold, given existing conditions,
that would be a true indicator of disequilibrium in the international economic
and financial position of the United States.

The Composition of Reserves

It is generally thought that, aside from political considerations and
questions of confidence, the quantity of dollars foreign authorities want to
add to their reserves depends partly on the desired rate of growth of aggre-
gate international reserves and partly on the availability and desirability of
alternative sources for increasing reserves. The expansion in the supply of
monetary gold has for some time been erratic and insufficient to meet the
increasing reserve needs which have accompanied the rapid growth of world
trade and capital transactions. Under these circumstances, a steady accretion
of foreign exchange, primarily dollars, to world reserves has filled this gap
and prevented a general inadequacy of international reserves.

With the IMF's decision to allocate $9.5 billion of Special Drawing
Rights to member countries over the 3-year period 1970-72, an important
alternative source of new reserves was created. A first allocation of $3.4
billion was made on January 1, 1970, a second allocation of $2.9 billion
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was distributed at the beginning of 1971, and a third allocation of $3.0
billion is planned for the beginning of 1972. It is envisaged that SDR's will
eventually supplant dollars as the major source of reserve growth, although
the SDR allocations for the 1970-72 period were determined with the ex-
pectation that dollars and other traditional sources of increases in official
reserves would supplement this new reserve "money."

The question of the size of foreign official demand for dollars, however,
involves another complication. In addition to wanting growth of reserves,
foreign official institutions generally have preferences concerning the com-
position of their reserve stocks: what proportion will be represented by
gold, SDR's, and dollars (as well as, in some cases, smaller amounts of
other convertible currencies). In part these preferences may arise from the
differing characteristics of the three major reserve assets. The yield, for
example, is zero on gold holdings, 1.5 percent on SDR's, and substantially
higher on dollar holdings. Also, unlike dollars, SDR's and monetary gold
(since the institution of the two-tier gold system) can be transferred only
among central banks or other official institutions; they cannot be used for
commercial transactions. Much more important, however, is that most
industrial countries wrould apparently like to run some sort of basic balance
surplus or a current account surplus with the rest of the world. The demand
for reserve dollars, therefore, seems to be affected not only by countries'
reserve goals but also by their balance-of-payments goals, measured "net"
of newr SDR allocations. SDR's help to satisfy the first of these goals but
not tlje^second, unless the goals themselves are modified.

The combined growth of official and private foreign demand for dollars
determines the equilibrium size of the liquidity deficit of the United States.
How much the private component of this demand grows will also depend
both on the rate at which nonofficial holders want to increase their aggregate
working balances of international currencies and on the desired composition
of these balances.

A number of characteristics have made the U.S. dollar particularly suited
to its role as the most widely used currency for international transactions.
Among them are the scale and efficiency of the American banking system,
the size and depth of our capital markets, and the freedom of the dollar
both from changes in its foreign-exchange value and from exchange controls
affecting foreigners. So far, the development of European capital mar-
kets seems to have enhanced rather than reduced the role of the dollar as
a vehicle currency, although it is too early to tell what ultimate effect
the European Economic Community's proposed movement toward a cur-
rency union will have through the decade of the 1970's.

The economic well-being of the United States does not require that
foreign demand for dollar balances continue growing at any particular
rate. What is important is to distinguish clearly between measured U.S.
deficits and the strength or weakness of our international financial position.
Throughout most of the 1950's, while the United States had a measured
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deficit in its balance of payments nearly every year, there was widespread
concern about a worldwide "dollar shortage." This concern suggested that
the measured U.S. deficit during those years was below its equilibrium size
as determined by the growth of world demand for dollar reserves. The
point is that it is essential that consideration of the foreign demand for
dollars should temper any use of measured balance-of-payments deficits as
the basis for policy decisions affecting our domestic economy or our inter-
national economic relationships.

Balance-of-Payments Goals

In the present international monetary system, in which the dollar serves
as a yardstick, other countries, by selection of their exchange rates, in
effect determine the exchange value of the dollar. The balance-of-payments
position of the United States, however it is measured, depends therefore
not only on the state of our domestic economy and on the economic be-
havior of our citizens and Government but on the economic performance
and policies of other countries, including their decisions about exchange
rates. Individual countries take actions that they consider appropriate to
their particular circumstances. Collectively, those actions are not always
easily reconciled with other countries' statements about the most desirable
payments position for the United States. During the 1960's, for example,
there were frequent expressions of foreign concern about the size and per-
sistence of the U.S. deficit. Yet the net result of exchange-rate changes by
leading industrial countries was a very slight actual appreciation of the
dollar—a development which would inevitably have some tendency to
weaken our current account balance.

The United States has full responsibility for maintaining a noninflationary
expansion of its domestic economy. This responsibility was not met in the
latter half of the 1960's, and U.S. performance during this period clearly
contributed to the deterioration of our balance of payments. Nevertheless,
regardless of our domestic performance, there are no measures which the
United States can take to satisfy balance-of-payments demands of various
countries if these demands are fundamentally inconsistent. No matter what
constraints the Government imposes on the domestic economy, and no matter
how many measures it adopts to alter or control individual categories of
international transactions, the United States will not be able to abolish
its balance-of-payments deficits if most of its major trading partners estab-
lish exchange rates and follow other balance-of-payments policies that
enable them to run surpluses over and above their SDR allocations.

This problem of the possible inconsistency of balance-of-payments goals
cannot, in short, be solved through unilateral policy action by the United
States. Instead it requires multilateral action by the members of the Inter-
national Monetary Fund—the present framework for international mone-
tary relationships among the countries of the free world. One step toward
the solution of this problem has already been taken with the establishment
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of Special Drawing Rights, international reserves which do not depend on
a persistent deficit in the balance of payments of the United States or any
other country. The purpose in instituting SDR's and related arrangements
with respect to reserve creation is, of course, to provide a situation in which
all countries can satisfy their demands for reserve increases simultaneously,
so that the reserve center need not be forced into persistent deficit through
policies adopted by other countries to run net surpluses in their balance-of-
payments transactions.

Ideally, the rate of reserve creation should be neither too small nor too
great. If it is too small, at least some countries will find their reserve goals
frustrated, and their efforts to prevent the inadequacy of their reserves from
imparting deflationary pressures to their domestic economies are likely to
lead to increasing restrictions on international transactions and a competitive
upward pressure on interest rates. If the rate of reserve creation is too
great, the excess liquidity will be a vehicle for transmitting inflationary
pressures internationally and will make it more difficult for national authori-
ties to control domestic inflation.

In practice, however, it is not possible to find a rate of creating world
reserves that is just right for every country. The objective must be a rate
which best reflects an international consensus as to the most desirable trend
of reserve growth. Moreover, even with such a consensus, problems would
still arise if, as suggested earlier, other countries were to formulate balance-
of-payments goals that were inconsistent with their aims regarding the
composition of international reserves.

Exchange Rates

Because of the possibility that reserve creation and reserve management
alone cannot solve the dilemmas just described, interest has recently focused
on increased, though limited, flexibility of exchange rates. Changes in official
parities have occurred in the past, of course, and have played a role in
stabilizing the international monetary system. But the political consequences
inherent in exchange-rate decisions have made countries hesitant to under-
take such adjustments. As noted earlier, exchange-rate changes by industrial
countries in the 1960's resulted in a small net depreciation of these currencies
against the dollar, in part perhaps because political inhibitions against ex-
change-rate changes tend to be stronger in the case of appreciation than in
the case of depreciation. To the extent that such an asymmetry exists,
its effect is to favor a devaluation against the international standard—
the dollar. Opinions about the quantitative significance of this tendency
differ, but there is a widespread feeling that modifications which would make
exchange-rate changes less politically charged and less likely to lead to specu-
lative disturbances would contribute to the smoother and more effective
operation of the existing system.

More frequent and smaller changes in the dollar parities of currencies
would reduce the tendency for sizable payments imbalances to build up. This
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in itself would be an advantage, but an added advantage would arise insofar
as the calculation of the appropriate new par became less critical. With
smaller and more frequent changes in par value it would be easier to modify
those which turned out to be either inadequate or excessive.

Smaller and more frequent changes in parity would not necessarily involve
a change in the present IMF rules, but only a change in the practices which
member nations have generally followed. A recent report by the Executive
Directors of the IMF notes that the Fund is empowered "to concur in mem-
bers' proposals for prompter and smaller changes in parities, whenever these
are necessary to correct a fundamental disequilibrium."

On two recent occasions the difficulty of identifying an appropriate new
par value has led countries to move away from the existing exchange-rate
parity without immediately choosing a new one. At the end of September
1969 the German Government closed its foreign exchange markets under
the pressure of a large capital inflow. When the markets were reopened
several days later, no attempt was made to defend the old parity, thus intro-
ducing a period of "transitional float." The mark moved upward on the
exchanges, and when a new par value was declared toward the end of
October it exceeded the previous one by more than 9 percent. A somewhat
different case arose at the end of May 1970 when, in the face of a very
strong payments position and domestic inflation, the Canadian Government
withdrew its defense of the existing par value; it has not yet declared a
new one.

There is also the possibility of introducing greater flexibility by some widen-
ing of the margin permitted under the present IMF rules for exchange-rate
variation around each country's par value. This margin or "band" is now 1
percent each way. Such an increase in the scope for market-induced move-
ments of exchange rates might have several advantages. By increasing the
risk of exchange-rate loss and thereby reducing the sensitivity of some types
of short-term capital movements to differing degrees of tightness or ease in
national money markets, it would make possible greater independence in
national monetary policies. It could also be expected to reduce pressure on
official reserves by encouraging stabilizing movements of private funds in
cases where payments disturbances are regarded as temporary and self-
reversing, and by decreasing the potential profitability of speculative flows
based on anticipations of a change in parity. Such potential profitability
would be reduced not only because the speculators would lose more if
they guessed wrong but because the broader scope for exchange movements
within the margins might in some cases reduce the need for actual parity
changes.

All of the possible modifications just described are at present under study
by the IMF in its consideration of whether amendments to its Articles of
Agreement are necessary or desirable to encourage the most effective utiliza-
tion of exchange-rate policies as a tool of international adjustment. The need
is to find modifications of law or practice that will alleviate in the best pos-
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sible way the recurring financial strains in the existing system while still
maintaining the essential characteristics of a monetary system under which
steady and dramatic advances in world trade and prosperity have been
achieved.

ADJUSTMENTS IN INTERNATIONAL TRADE

Improvement in the monetary system has been one of the two major
developments in the international economy since World War II. The other
is the cooperative effort to dismantle the network of barriers that had
obstructed the international exchange of goods and services prior to and
during the war. Although many obstacles to trade still exist, gradual tariff
reductions have been an important stimulus to the rapid postwar expansion
of world trade. A number of international institutions, in particular the
General Agreement on Tariffs and Trade (GATT), have been instrumen-
tal in reducing the hindrances to freer trade on a multilateral basis. Some
problems of adjustment have emerged, however, as international trade has
become more important in each country's affairs.

During the 1960's the volume of world trade (excluding that of Com-
munist countries) grew considerably faster than real income in this group
of countries, and the relative importance of trade to the American economy
has increased as well. For example, the trend rate of growth of real im-
ports of goods and services in the United States during the period 1955-68
was 1.6 times as great as that of real domestic production. In the same
period the trend rate of growth of exports in real terms was 1.4 times
that of output. Among broad categories of manufacturing industries, sharp
increases in penetration by imports were registered in the latter half of
the 1960's in apparel, leather goods, electrical machinery, transportation
equipment, and other durable goods. The ratio of exports to total output
rose significantly in the lumber, electrical machinery, transportation equip-
ment, and primary and fabricated metals industries. Clearly, the growth of
U.S. trade has signified not only greater availability of foreign manufactures,
but also wider markets for many domestic products.

U.S. TRADE POLICY

The liberal trade policies followed since World War II have not only ex-
panded our exports and imports but have also contributed to a higher stand-
ard of living with a richer choice of products both here and abroad. At the
same time, these gains require domestic adjustments in certain industries
that grow more slowly, or even contract, as a result of trade liberalization.
Despite the overall gains, the problems of adjustment and the natural
tendency for an industry to resist foreign competition have brought renewed
pressures in recent years to reverse trade liberalization. Pressures have also
grown because of protectionist actions by some of our trading partners and
because the reduction in our merchandise trade surplus has led to a
belief that the United States is now benefiting less from trade.
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quarters of 1972. There are two possible reasons for the absence of a decline:
First, economic conditions were buoyant throughout the world. Second,
most of the outflow occurred in the first quarter, before the major exchange
rate adjustments of 1973, and was probably motivated by the anticipation
of subsequent exchange rate adjustments.

The U.S. Balance of Payments in 1973

In a world characterized by the managed floating of exchange rates, meas-
urement of the overall balance of payments has become less important. In
a fixed exchange rate world, one of the major functions of overall measures
of the balance of payments was to signal to policy makers when a given ex-
change rate had become untenable. To the extent that exchange rates are
allowed to adjust automatically in response to payments imbalances, it is no
longer necessary to communicate the desirability of an exchange rate ad-
justment to the policy maker. Of course, to the extent that exchange rates
remain constrained by official intervention in the foreign exchange market,
the balance of payments numbers will continue to indicate when such in-
tervention may need to be relaxed.

The managed floating of exchange rates has changed in particular
the analytical meaning of the official reserve transactions balance, which
measures the net direction and magnitude of official intervention in the
foreign exchange market over a period of time. In other words, it ap-
proximately shows the extent to which governments have bought or sold
currencies to influence the exchange rate. It also includes government-to-
government payments outside the foreign exchange market, but removing
these transactions from the foreign exchange market has the same effect as
direct intervention. As long as governments kept market exchange rates
relatively fixed by buying and selling foreign exchange, the net amount of
such official purchases or sales provided an estimate of the net deficit or net
surplus of a given currency traded in the market. To the extent that govern-
ments no longer attempt to keep market exchange rates from falling below
or rising above a fixed level, changes in the net demand or supply of a cur-
rency are reflected in a movement of the exchange rate rather than in a net
loss or gain of reserves. Since exchange rates were at first fixed and then
floating to varying degrees in 1973, changes in market pressures were re-
flected in part by changes in exchange rates and in part by net changes in
international reserves, that is, by the official reserve transactions balance.

As measured by the official reserve transactions balance, the United
States had a deficit of $10I/2 billion in the first quarter, a surplus of $J/2
billion in the second quarter, and a surplus of $2 billion in the third quarter
(Table 52). That is, in the first quarter, governments purchased roughly
$10^2 billion to keep the dollar higher than it would otherwise have been;
in the second quarter, governments more or less allowed the dollar to find its
own level in the market; and in the third quarter, governments sold roughly
$2 billion, to keep the dollar lower than it would otherwise have been.
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TABLE 52.—U.S. balances on international transactions, 1972—73

[Billions of dollars, seasonally adjusted]

Type of transaction

Goodsi

Services

Military transactions
Investment income2. . .
Other

GOODS AND SERVICES

Unilateral transfers, net3

CURRENT ACCOUNT

Long-term capital. . .

U.S. Government4

Direct investment. _. . .
Other private . .

CURRENT ACCOUNT AND LONG-TERM CAP-
ITAL

Short-term claims . .

Short-term liabilities

Errors and unrecorded transactions, net .

Allocations of SDR

TOTALS

First 3 quarters

1972

- 5 . 2

1.4

- 2 . 7
5.6

- 1 . 5

- 3 . 7

- 2 . 9

- 6 . 6

- 1 . 7

- . 8
- 2 . 6

1.7

- 8 . 3

- 1 . 8

2.3

- 1 . 6

.5

- 8 . 9

1973

- 0 . 5

3.5

- 2 . 1
6.7

- 1 1

3.0

- 2 . 7

.3

.7

- . 6
- 1 . 7

3.0

1.0

- 4 . 7

.5

- 4 . 8

- 8 . 1

1972
IV

- 1 . 7

.9

g
2. 2

_ 5

g

- 1 8

.2

- . 6
- . 6
1.4

- 1 . 6

- 1 . 2

2.6

- 1 . 5

.2

- 1 . 5

1973

1

- 1 . 0

1.1

- . 8
2.3

- 4

.2

- . 7

- 6

- . 4

- . 3
- 1 . 8

1.7

g

- 3 . 8

- 1 . 8

- 3 . 9

- 1 0 . 5

II

- 0 . 2

.9

- . 7
2.1

5

.7

- 1 . 0

- . 4

- . 2

.1
- . 4

.1

- . 6

- . 6

1.1

.4

.3

III

0.7

1.4

- . 6
2.3

- . 3

2.1

- . 9

1.2

1.3

- . 4
.5

1.2

2.5

3

1.2

- 1 . 4

2.1

1 Excludes transfers under military grants.
2 Includes direct investment fees and royalties.
3 Excludes military grants of goods and services.
* Excludes official reserve transactions and includes transactions in some short-term U.S. Government assets.
'Equals official reserve transactions balance.

Note.—Detail may not add to totals because of rounding.

Sources: Department of Commerce, Bureau of Economic Analysis, and Department of the Treasury.

Another commonly used measure of the U.S. balance of payments is the
current account and long-term capital balance, or the "basic" balance,
as it is sometimes called. This balance is computed by adding up all the
recorded transactions in the current and the long-term capital accounts,
including unilateral transfers. It attempts to measure the extent to which
the "long-term" or "underlying" demand for foreign exchange has ex-
ceeded the "long-term" or "underlying" supply of foreign exchange during
a given period. If all such transactions were accurately recorded, this balance
would also equal the changes in official reserves and the changes in short-
term foreign assets of private banks, corporations, and individuals, net of
changes in liabilities. Because some transactions may not be measured cor-
rectly, however, or may escape measurement altogether, a difference usually
exists between recorded basic transactions above the line and recorded
changes in reserves and short-term assets below the line. This difference ap-
pears as an errors-and-omissions item in the balance of payments statistics.

Deficits and surpluses in the basic balance need not necessarily imply any
disequilibrium which requires corrective action by the government. To the
extent that changes in net private holdings of short-term foreign assets are
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voluntary, the existence of a surplus or deficit need not imply that it is
either undesirable or unsustainable. When such changes are quite large in
any one year, however, there is a strong possibility that the change is a tem-
porary response to unusual circumstances, such as differences in interest
rates. In these cases, some governments might be inclined to intervene to
moderate the exchange rate fluctuations which could result from large
shifts in short-term foreign assets.

The U.S. basic balance was in deficit by $1 billion during the first and
$5/2 billion during the second quarter of 1973, while during the third quarter
it was in surplus by about $2J/2 billion. For the 3 quarters, the U.S. basic bal-
ance was in surplus by about $1 billion. In other words, Americans in the
first 3 quarters of 1973 earned $1 billion more from current account and long-
term capital transactions than they spent on similar transactions.

Table 52 also shows that during the first 3 quarters $5 billion in net for-
eign currency expenditures were not recorded, while recorded short-term
private claims on foreigners increased by $4*/2 billion. These two items were
"financed" by the $1 billion current account surplus; a $5/2 billion net
increase in recorded short-term liabilities to private banks, corporations and
individuals; and an $8 billion net increase in U.S. liabilities to foreign official
institutions.

The Net Foreign Asset Position

At the end of 1972 the estimated value of American assets abroad was
$200 billion, and the value of American liabilities to foreigners was $150
billion. The $50 billion difference between the two is the estimated net
American investment position abroad. The net investment position declined
by about $20 billion from 1970 to 1972, but data for the first 3 quarters of
1973 suggest that it probably increased last year.

Changes in the U.S. net asset position are brought about in part by sur-
pluses or deficits in the balance on current account, a balance which includes
U.S. transactions in goods and services, as well as unilateral transfers
(Table 52). The largest changes occurred in the balance on goods and
services. When the United States has a deficit in its trade balance as in 1971
and 1972, it imports more than it pays for with exports, thus increasing
American liabilities to foreigners. With a trade surplus, as in the first 3
quarters of 1973, the United States acquires imports and an increase in net
assets abroad in return for its exports. One would therefore expect an
improvement of the U.S. net asset position during 1973.

The U.S. net asset position is also affected by several kinds of transactions
and accounting adjustments that do not appear in the balance of payments.
When foreign subsidiaries reinvest their earnings, this increases the value of
U.S. assets abroad; and when foreign-ow7ned subsidiaries in the United
States reinvest their earnings, this increases U.S. liabilities to foreigners.
During 1973, U.S. reinvestment of earnings may have exceeded foreign
reinvestment by $4 billion or more, thus adding to the U.S. net asset posi-
tion. Changes in the valuation of outstanding assets and liabilities, which
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