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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

%  om [@U d u
case - MIDDLEBROGKS

DOROTHY HENDERSON SWAIN, L.T. CASE NO.: 98-011501 AO
Plaintiff, FLORIDA BAR NO.: 50%% GISTRATE JUDGE
V. GARBER
DEFENDANT INTRACOASTAL HEALTH
INTRACOASTAL HEALTH SYSTEMS, SYSTEMS, INC.’S PETITION
INC., a Florida Corporation d/b/a St. FOR/NOTICE OF REMOVAL

Mary’s Hospital,

Defendant.

COMES NOW the Defendant, INTRACOASTAL HEALTH SYSTEMS, INC.
(“INTRACOASTAL”), by and through its undersigned counsel, pursuant to Federal Rule of Civil
Procedure 81(c) and 28 U.S.C. §§ 1331, 1441, 1443 and 1446, and files this Petition for/Notice of
Removal of a state court action in the Circuit Court of the Fifteenth Judicial Circuit, in and for Palm
Beach County, in which it is pending, to the United States District Court, in and for the Southern
District of Florida and states:

1. The Plaintiff, DOROTHY HENDERSON SWAIN (“SWAIN"), has commenced this
civil action in the state court. The Complaint is founded, in part, upon a claim or right arising under
the Constitution, laws or treaties of the United States, for which the District Court has original
jurisdiction. Specifically, SWAIN seeks relief pursuant to Title VII of the Civil Rights Act of 1964,
42 U.S.C. Section 2000e, et. seq.

2. The only activity in the state court action has been the (1) filing of the Complaint on

Swain/Intracoastal -1- Petition for Removal
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or about December 23, 1998; and (i1) service of summons on INTRACOASTAL on or about January
4, 1999.

3. This Petition for/Notice of Removal is filed within thirty (30) days after
INTRACOASTAL received the Complaint in this action.

4. A copy and Notice of Filing this Petition for/Notice of Removal is being filed with
the Clerk of the Circuit Court of the Fifteenth Judicial Circuit in and for Palm Beach County,
Florida.

5. Copies of all documents in the possession of INTRACOASTAL relating to the state
court action, which are the Complaint and Summons (Exhibit “A”), are attached hereto.

WHEREFORE, Defendant INTRACOASTAL HEALTH SYSTEMS, INC. respectfully
requests that this Court take jurisdiction of this action; remove this action from the state court; and

grant such other and further relief as is deemed equitable and just.

FITZGERALD, HAWKINS, MAYANS &
COOK, P.A.

ATTORNEYS FOR INTRACOASTAL

515 N. FLAGLER DRIVE, STE. 900

POST OFFICE BOX 3795

BEACH, FL 33402

(561) -8655 (Telephone)

(56 832-8678 (T’ lecopier)

LYNN G. HAWKINS
Florida Bar Number: 500704

Swain/Intracoastal -2- Petition for Removal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a copy of the foregoing Defendant INTRACOASTAL HEALTH
SYSTEMS, INC.’s Petition for/Notice of Removal has been provided to counsel for Plaintiff,
MICHAEL D. BROWN, Brown & Associates, P.A., 2655 NorthOcean Drive, Suite 200, Singer

dayqﬂyaWQ%.
— TH L

G. HAWKINS

Island, Riviera Beach, Florida 33404 by U.S. Mail this 22

Swain/Intracoastal -3- Petition for Removal
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IN THE CIRCUIT COURT FOR THE 15TH
JUDICIAL CIRCUIT OF FLORIDA, IN AND
FOR PALM BEACH COUNTY, FLORIDA

CASE NO b % a4 Ligd
0115071
DOROTHY HENDERSON SWAIN,
98- A
/3
>

Plaintiff,
INTRACOASTAL HEALTH SYSTEMS, INC. A \
a Florida Corporation, d/b/a St. D
Mary’s Hospital f\\’

Defendant

/ a2 (YT C e L5087
SUMMONS SALM BEACH COUNTY A

THE STATE OF FLORIDA:
To Each Sheriff of the State:

YOU ARE COMMANDED to serve this summons and a copy of the Complaint
or Petition in this action on Defendant:

r‘\ ' (( S
Intracoastal Health Systems, Inc.Z)ﬁﬁ :}~/%ﬁ75 %A%%yfﬂ/
c/o Valerie Larccmbe, Registersed Agent <+~
1309 North Flagler Drive :
West Palm Beach, Florida 33401 ‘//

Each Defendant is reguirad ©o serve written defenses to the
Complaint or Petition on Plaintiff’s actorney, whose name and
address is:

MICHAEL D. BROWN, ESQUIRE
BROWN & ASSOCIATES, P.A.
2655 North Ocean Drive, Sulte 200
Riviera Beach, Florida 33404
(561) 848-4306, (561) 842-6845 facsimile

within 20 days after service of this summons on that Defendant,
exclusive of the day of service, and to file the original of the
defenses with the Clerk of this Court either before service on
Plaintiff’s attorney or immediately thereafter. If a Defendant

fails to do so, a default will be entered against that Defendant
for the relief demanded in the Complaint or Petition.

DATED this day DEC 23 1838 , 1998

DOROTHY H. WILKEN
As Clerk of the Court

SUZANNE SHOEMAKER
Exhibit “A” sy:

As Deputy Clerk
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This notice is provided pursuant to Administrative Order No. 2.031-
9/96

ENGLISH

In accordance with the American with Disabilities A:zt, persons in
need of a special accommodation to participate n thi. proceeding or
to access a court service, program or activity sirall, within a
reasonable time prior to any proceeding or neec to access a
service, program, oxr activity, contact the Administritive Office of
the Court, 205 North Dixie Highway, Rcocom 5.2500, West Palm Beach,
Florida 33401, telephone (561) 355-2431, or 1-800-$55-8771 (TDD),
or 1-800-955-8770 (V), via Florida Relay Service.

SPANISH

De acuerdo con el Acta de los Americanos con Impedimentos, aquellas
personas que necesiten de algin servicioc especial para participar
en este proceso O tener acceso a servicios, programas &
actividades, de la Corte deberdn, dentro de un periocdo rasonable
antes de cualquier proceso o de tener necesidacd de acceso a
servicios, programas & actividades, ponerse en ccntacto con la
Oficina Administrativa de la Corte, que estd situada en el 205
North Dixie Highway, oficina nimero §5.2500, Wes:- Palm Beach,
Florida 33401, & a los teléfonos (561) 355-2431 & 1-800-955-8771
(TDD) y si usa el servicio Florida Relay Service al 1-800-955-8770
(V).

CREOLE

D'apreé akd xi t£2 fet avek Akt Pou Amérikin ki Infim, tout moun ki
genyen yon bézwen éspesval pou akomedasvon pou yo patisipé nan
pwosé obyen pou gin aks. Sévis, pwogram ak aktivicé tibinal-1la,
dwé& nan yon tan rézonab anvan okin pwosé oubyen bezen aksé sévis,
pwogram oubyen acktivité fet, yo dwé konta Ofis Tribinal-la ki nan
205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida
33401, niméro téléfonn-nan sé (561) 355-2431, ou byen 1-800-955-
8771 (TDD) ou byen 1-800-955-8770 (V) an pasan pa Florida Relay

Service.

FRENCH

En accordance avec 1l'Acte Pour les Américains Incapacités, les
personnes en besoin d’'une accomodation spéciale pour participer a
ces procédures, ou bilen pour avoir accé au service, progamme, oOu
activité de la Court doivent, dans un temps raisonable, avant
aucune procedures ou besoin d’accés de service, programme ou
activité, contacter 1'0Office Administrative de la Court, situé au
numéro 205 N. dixie Highway, chambre 5.25.00, West Palm Beach,
Florida 33401, le numéro de téléphone (561) 355-2431, ou 1-800-955-
8771 (TDD), ou 1-800-955-8770 (V) ou par Florida Relay Service.
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IN THE CIRCUIT JOURT OF THE
FIFTEENTH JUDI:- IAL CIRCUIT IN
AND FOR PALM EEACH COUNTY,
FLORIDA

et ld"_'.lv_l_'nrh.."‘

CaS e
DOROTHY HENDERSON SWAIN, 98 DJ 1601 ﬁ%}

Plaintiff,

ve. COPY
QRIGINAL AECEIVED FOR FILING
INTRACOASTAL HEALTH SYSTEMS, INC., a

Florida corporation, 23 1998)
d/b/a ST. MARY’S HOSPITAL. 0EC 930

DOROTHY H. WILKEN ','
Defendant. ~LERK OF CIRCUIT COURT
/ CIRCUIT CIVIL DIVISION

COMPLAINT

DOROTHY HENDERSON SWAIN hereinafter ("Plaintiff") sues
Defendant, INTRACOASTAL HEALTH SYSTEMS, INC., d/b/a St. Mary’s
Hospital hereinafter ("Defendant") for employment discrimination
pursuant to Title VII of the Civil Rights Act of 1991, 42 USC §
2000E et. seq. and Palm Beach County Ordinance 95-31 and in
support thereof states as follows:

1. The jurisdiction in this Court is proper since this is an
equitable and legal claim for damages in excess of £15,000.00
excluding costs and interest.

2. Venue is proper in Palm Beach County because Plaintiff

resides and Defendant conducts business in Palm Beach County,

Florida.
3. Plaintiff is a natural person residing in Palm Beach
County, Florida. At all times relevant hereto Plaintiff was an

employee of the Defendant.

4. Defendant is a corporation authorized to do business in

BROWN & ASSOCIATES, P.A., ATTORNEYS AND COUNSELORS AT LAW
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the State of Florida, and is doing business in the ttate of Florida
as St. Mary’s Hospital. At all times relevant hz2reto Defendant
was Plaintiff’s employer as the term is defined by 7itle VII of the
Civil Rights of 1991. Defendant employed at least fifteen
employees for twenty or more weeks in the currernt or preceding
calendar vyear.

5. Plaintiff has worked for Defendant for aporoximately six
years. Plaintiff worked competently and responsisly as a mental
health technician in the St. Mary’s Hospital Psychiatric Ward.

6. Beginning in 1995 Defendant commenced a practice of
discriminating against Plaintiff based upon her gender. The
discrimination consisted of denying Plaintiff the opportunity to
continue to work in her capacity on the psychiatric ward at the
Defendant’s hospital by refusing and failing to schedule Plaintiff
to work during the normal work periods. Defendant took these
actions against Plaintiff because of her gender and the conduct
offended Plaintiff and adversely affected the terms and conditions
her employment.

7. On several occasions, Plaintiff complained to the
Defendant that she and other co-workers were being denied the
opportunity to work and being discriminated against by the
Defendant based upon their gender, Defendant through its agents
had actual or constructive knowledge of its unlawful actions.

8. Desplite its actual knowledge Defendant failed and refused
to take remedial action to correct this unlawful conduct and failed

to conduct an investigation pertaining to Plaintiff’s complaints.

BROWN & ASSOCIATES, P.A., ATTORNEYS AND COUNSELORS AT LAW
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Instead, Defendant retaliated against Plaintiff by falsely
accusing her of wrong doing, and by further diminishing her
opportunity to work.

9. Plaintiff filed a charge of discrimination with the Palm
Beach County Office of Equal Opportunity, when it became clear that
Defendant was not taking any remedial actions in response to her
complaint.

10. As a result of the harassment, Defendant’s failure to
remedy the hostile environmént as well as the retaliatory actions
taken by the Defendant against Plaintiff, Plaintiff has suffered
severe economic and emotional damages.

11. Plaintiff has timely filed charges of discrimination with
the EEOQOC. True and correct copies of said charges are attached
hereto as Composite Exhibit 1.

12. The EEOC has issued a Notice of Right Sue dated September
258, 1558. A true and correct copies of the Notices are attached
hereto as Composite Exhibit 2.

13. Plaintiff has sued the Defendant within ninety days of
her receipt of the Notices of Rights to Sue.

COUNT I

VIOLATION OF COUNTY ORDINANCE 95-31

14. Plaintiff realleges and incorporates into Count T

paragraphs 1 through 13 above.

15. This is an action brought against the Defendant pursuant

to Palm Beach County Ordinance 95-31.

16. Defendant discriminated against Plaintiff based upon her

BROWN & ASSOCIATES, P.A., ATTORNEYS AND COUNSELORS AT LAW
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gender in viclation of Palm Beach County Ordinance 95-31.

17. As a direct result of Defendant’s unlawful employment
practices Plaintiff has suffered economic damages and emotional
damages, and will continue to suffer economic and emotional damages
in the future.

18. Plaintiff has retained the below listed law firm and is
obligated to pay it a reasonable attorneys’ fee.

WHEREFORE Plaintiff requests that this Court enter Judgment in
favor of Plaintiff for compehsatory damages, including lost wages,
benefits and damages for mental pain and suffering. Plaintiff
further demands that this Court place her in a position that she
would be in, but for the unlawful discrimination; issue a
preliminary and permanent injunction against the Defendant
prohibiting it from discriminating and retaliating against
Plaintiff; award Plaintiff reasonable attorney fees and costs, and
asses punitive damages against Defendant for its willful and
intentionally violations of Plaintiff’s right.

COUNT IT

VIOLATION OF TITLE VII OF THE CIVIL RIGHTS ACT

19. Plaintiff realleges and incorporates into Count II
paragraphs 1 through 13 as fully set forth herein.

20. This action is brought against the Defendant pursuant to
Title VII of the Civil Rights Act, providing for protection of all

persons in the civil rights in employment.

21. Plaintiff has exhausted all administrative remedies and

satisfied all conditions precedent as required by Title VII.

BROWN & ASSOCIATES, P.A., ATTORNEYS AND COUNSELORS AT LAW
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22. Defendant discriminated against Plaintiff because of her
gender in violation of Title VII by participating in and failing to
correct gender based discrimination which Defendant was aware of,
or should have been aware of.

23. Defendant has also violated Title VII by retaliating
against Plaintiff for engaging in activities protected by Title
VII.

24. As a direct result of Defendant’s unlawful employment
practices, Plaintiff has suffered econcmic damages and has suffered
emotional damages and will continue to suffer economic and
emotional damages in the future.

25. Plaintiff has retained the below listed law firm and is
obligated to pay it a reasonable attorneys’ fee.

WHEREFORE, Plaintiff demand judgment against the Defendant for
compensatory damages, including lost wages, benefits, and damages
for mental pain and suffering. Furthermore Plaintiff demands that
she be placed in the position she would have been, but for the
unlawful discrimination. Plaintiff further requests that this
Court issue a preliminary and permanent injunction against the
Defendant prohibiting it from discrimination and retaliation
against Plaintiff and award Plaintiff reasonable attorney fees and
costs. Furthermore Plaintiff request that this Court assess
punitive damages against the Defendant for its willful and
intentional violation of Plaintiff’s Civil Rights.

COUNT IITI

DISPARATE PAY

BROWN & ASSQOCIATES, P.A., ATTORNEYS AND COUNSELORS AT LAW
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24. Plaintiff realleges and incorporates into Count ITI
paragraphs 1 through 13 as fully set forth herein.

25. This action is brought against the Defendant pursuant to
Title VII of the Civil Rights Act providing for protection of all
persons and their civil rights in employment.

26. Plaintiff has exhausted all administrative remedies and
satisfied all conditions precedent to bring this action as
required by Title VII.

27. Defendant has discfiminated against Plaintiff because of
her gender in violation of §703(a) of Title VII by paying her less
than similar situated male employees and by treating her
disparately in the availability and awarding of pay raises and/or
merit increases.

28. As a direct and proximate result of Defendant’s unlawful
employment practices, Plaintiff has suffered compensatory damages,
and emotional damages, and will continue to suffer compensatory and
emotional damages in the future.

WHEREFORE, Plaintiff demands that this Court enter a Judgment
against Defendant for compensatory damages, including lost wages,
benefits, and damages for mental pain and suffering. Plaintiff
also demands that this Court place her in a position that she would
be in, but for the unlawful discrimination committed by Defendant.
Plaintiff further regquest that this court issue a preliminary and
permanent injunction against the Defendant, prohibiting it from
discrimination and retaliation against Plaintiff; assess punitive

damages against Defendant for its willful and intentional

BROWN & ASSOCIATES, P.A., ATTORNEYS AND COUNSELORS AT LAW
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violations of Plaintiff’s civil rights; and award Plaintiff a
reasonable attorney fees an costs.

Plaintiff deman%s a trial by jury on all triable issues.

DATED thisE;E?&?day of December, 1998.

BROWN & ASSOQOCIATES, P.A.

2655 North Ocean Drive

Suite 200, Singer Island

Riviera Beach, Florida 33404
(561) 848-4306 (561) 842-6845 fax

W M

MICHAEL D. BROWN, ESQUIRE
Fla Bar No. 0727180

BROWN & ASSOCIATES, P.A., ATTORNEYS AND COUNSELORS AT LAW



D On behalf of a person aggrieved whase identity is

Case 9:99-cv-08053- WPDU Document 1 Entered on FLSD Docket 01/25/1999 Page 13 of 27

cQ Employment Opportunity Commissir

DISMILSAL AND NOTICE OF RIGH .

Vorothy Henderson Swain From: Miami District Of-ice ' .

718 West Tiffany Drive, #4 Equal Employmen: C-pportumty Commission
One Biscayne To .ver, Suite 2700

West Palm Baach, FL 33407 2 South Biscayn¢ Boulevard

Miami, Florida 33131-1805

CONFIDENTIAL {29 CFR § 1601.7(a)}

Charge Number EEOQC Representative T :lephone No.
15M980201 . James Colon, State & Local Coordinator _| (-05) 536-4454

THEE

IS CLOSING ITS FILE ON THIS CHARGE FOR THE FOLLOWING REASON:

The facts alleged in the charge fail to state a claim under any of the statutes znforced by the EEOC.
Your allegations did not involve a disability that is covered by the Americans with Disabilities Act.
The Respondent employs less than the required number of employees or is not oth-rwise covered by the statutes,

We cannot investigate your charge because it was not filed within the time 'mit required by law.

available for interviews/conferences, or otherwise failed to cooperate to the 2xtent that it was not possible
to resolve your charge.

While reasonable efforts were made to locate you, we were not able to do 30.
You had 30 days to accept a reasonable settlement offer that affords full reiief for the harm you alleged.

The EEQC issues the following determination: Based upon its investigation, the EEQC is unable to conclude
that the information obtained establishes violations of the statutes. This does not certify that the
respondent is in compliance with the statutes. No finding is made as to any other issues that might be
" construed as having been raised by this charge.

The EEQC has adopted the findings of the state or local fair employment practices agency that investigate
this charge.

D Having been given 30 days in which to respond, you failed to provide inforn ation, failed to appear or be

Other (briefiy state)
-- NOTICE OF SUIT RIGHTS --

(See the additional information attached to this form.)

Title VI, the Americans with Disabilities Act, and/or Age Discrimination in Employment Act: This will be the caly notice of dismis
and of your right to sue that we will send you. You may pursue this matter further by bringing suit in federal or state court against the

respondent(s) named in the charge. If you decide to sue, you must sue WITHIN 90 DAYS from your receipt of this Notice. Otherwise
your right to sue based on the above-numbered charge will be lost.

yolations) of the alleged EP:

Equal Pay Act (EPA): EPA suits must be filed in federal or state court within 2 years (3 yearyTor willful
fore you file suit may n

underpayment, This means that backpay due for any violations that occurred more than 2 vears (3 years)
collectible. (If you file suit, please send a copy of your court complaint 10 this office. )

: On benalf of Qo sfon
ce (Dare Mailed) Federico Zostales? District Dix%}or =~
St. Mary's Medical Center Michael D. Brown, Hsq.
¢/o Lynn G. Hawkins, Esq. . 2655 N. Ocean Drivte, Suite 200
Fitzgerald, Hawkins, Mayans & Cook, P.A. Singer Island
Post Office Box 3795 Riviera Beach, FL 33404

7.+ Dalm Beach, FL 33402

EEQC -
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INFORMATION RELATED TO FILING SUIT
UNDER THE LAWS ENFORCED BY THE EEOC

(This infarmarion relates to filing suit in Federal or State court under Federal law.
If you also plan to sue claiming violations of State law, please be aware that time limits and other
provisions of State law may be shorter or more limited than those described below.)

'RIVATE SUIT RIGHTS -- Title VII of the Civil Rights Act, the Americans with Disabilities Act (ADA),
or the Age Discrimination in Employment Act (ADEA):

In order to pursue this matter further, you must file lawsuit against the respondent(s) named in the charge within 90 days of
the date you receive this Notice. Therefore, you should keep a record of this date, Once this 90-day period is over, your
right to sue based on the charge referred to in this Notice will be lost. If you intend to consult an attorney, you should do so
promptly. Furthermore, in order to avoid any question that you did not act in a timely manner, it is prudent that your suit be
filed within 90 days of the date this Notice was mailed to you (as indicated where the Notice is signed).

Your lawsuit may be filed in U.S. District Court or a State court of competent jurisdiction. (Usually, the appropriate State
court is the general civil trial court.) Whether you file in Federal or State court is a matter for you to decide after talking to
youratomney. Filing this Notice is not enough. You must file a "complaint" that contains a short statement of the facts of
your case which shows that you are entitled to relief. Your suit may include any matter alleged in the charge or, to the extent
permitted by court decisions, matters like or related to the matters alleged in the charge. Generally, suits are brought in the
State where the alleged unlawful practice occurred, but in some cases can be brought where relevant employment records are+

kept, where the employment would have been, or where the respondent has its main office. If you have simple questions, yo
usually can get answers from the office of the clerk of the court where you are bringing suit, but do not expect that office to

Write your complaint or make legal strategy decisions for you.

PRIVATE SUTT RIGHTS -- Equal Pay Act (EPA):

EPA suits must be filed in court within 2 years (3 years for willful violations) of the alleged EPA underpayment: backpay
due for violations that occurred more than 2 vears (3 vears) before you file suit may not be collectible. For example, if yoy
were underpaid under the EPA for work performed from 7/1/96 to 12/1/96, you should file suit before 7/1/98 -- not 12/1/98 -
it order to recover unpaid wages due for July 1996. This time limit for filing an EPA suit is separate from the 90-day filing
period under Title VI, the ADA or the ADEA referred to above. Therefore, if you also plan 10 sue under Title VII, the ADA
orthe ADEA, in addition to suing on the EPA claim, suit must be filed within 90 days of this Notice and within the 2- or 3-

vear EPA back pay recovery period.

!

ATTORNEY REPRESENTATION — Title VII and the ADA

If you cannot afford or have been unable to obtain a lawyer to represent you, the U.S. District Court having jurisdiction in
Your case may, in limited circumstances, assist you in obtaining a lawyer. Requests for such assistance must be made to the
U.S. District Court in the form and manner it requires (vou should be prepared to explain in detail your efforts to retain an
attorney). Requests should be made well before the end of the 90-day period mentioned above, because such requests do not

relieve you of the requirement to bring suit within 90 days.

ATTORNEY REFERRAL AND EEOC ASSISTANCE — All Statutes:

You may contact the EEQC representative shown on your Notice if you need help in finding a lawyer or if you have any
questions about your legal rights, including advice on which U.S. District Court can hear your case. If you need to inspect ¢
obtain a copy of information in EEOC's file on the charge, please request it promptly in writing and provide your charge
number (as shown on vour Notice). While EEOC destroys charge files after a certain time, all charges are kept for at least !
months after our last action on the case. Therefore, if you file suit and want to review the charge file, please make your
review request within 6 months of this Notice. (Before filing suit, any request should be made within the next 90 days.)

IF YOU FILE SUIT, PLEASE SEND A COPY OF YOUR COURT COMPLAINT TO THIS OFFICE.
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ce of Equal Opportunity
N. Olive Avenue. Suite 130
¢st Palm Beach, FL 33401
(561) 355-4883
FAX: (561) 355-4932

rilwww.co.palm-beach.flus

Palm Beach County
Board of County
Commissioners

wurt Aaronson, Chairman
aude Ford Lee, Vice Chair
Karen T. Marcus
Carol A. Raberts
Warren H Newell
Mary McCarty

Ken L. Foster

County Administrator

Robert Wetsman, PE.

“An Equal Opportunity
ffirmacive Action Employer”

?\) pnnted on recycied papear

PALM BEACH COUNTY
BOARD OF COUNTY COMMISSIONERS
OFFICE OF EQUAL OPPORTUNITY

EEOC Case No. 15M-97-0190
FEPA Case No. 97-05-0216

Dorothy J. Henderson,
Complainant,
V.

Intracoastal Health System, d/b/a
Saint Mary's Hospital,

Respondent.

D M TI BLE GR

Under the authority vested in me as Director, Palm Beach County Office of
Equal Opportunity, I issue the following determination based upon the merits
of the complaint.

DICTI

Respondent 1s an employer within the meaning and intent of Palm Beach
County Ordinance 95-31 (the Equal Employment Opportunity Ordinance) and
Title VII of the Civil Rights Act of 1964, as amended, and is subject to the
provisions of the county ordinance and the federal statute. The charging party
is in a protected class based upon her gender (female). A charge of
discrimination was timely filed with the Office of Equal Oppormunity on May
29, 1997 and also dual-filed with the U. S. Equal Employment Opportunity
Commission.  All jurisdictional requirements have been met.

PLAINANT'S A IONS:
Complainant alleges that she was employed by the respondent as a mental health
technician and that periodically she was told not to report for her shift because
a male was needed in the unit.

RESPONDENT’S DEFENSES:

Respondent asserts that the charging party was requested not to report
to work because of non-gender related staffing problems.

QQW(JQ%Jd Eehbort
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rothy J. rsonv, I In
PBEO No. 97-05-0216 \ EEOC No. 15M 97 0190
Page 2
FINDINGS AND CONCLUSIONS:

In order to establish a prima facie case of discrimination under Title VII (and similarly under Palm Beach
County Ordinance 95-31), an employee must show : (1) that she is in a protected class; (2) that she was
qualified for her position; (3) that she suffered an adverse effect in her position; and (4) that she suffered from
differential application of work rules. The charging party is able to show that she is in a protected class, that
she was qualified for the position of mental health technician and that she lost income when respondent
canceled her shifts. Additionally, the charging party has shown that the shift changes were done so that
respondent could have male technicians on each shift.

Once a prima face case of discrimination is established, the employer is required to "articulate legitimate,
nondiscriminatory reasons" to rebut the prima facie case. Respondent contends that it did not have a policy
preferring males. Respondent also asserts that the charging party’s shifts were canceled because of low patient
census count. Thus, respondent has met its burden of articulating reasons for the adverse employment action.
When an employer is successful in rebutting the prima case, the employee can still prevail by demonstrating
that the articulated reasons are not the true reasons for the challenged employment actions. This can be done
directly by showing that a discriminatory reason more likely motivated the employer, or indirectly, by showing
that the employer's protfered explanation is unworthy of credence.

The investigative evidence shows that at least three (3) female mental health technicians corroborated the
charging party's allegations. Each of these individuals indicated that they had likewise been told not to come
to work on various occasions because the respondent needed a male for security reasons, or in the event of a
violent situation with a patient. There is no evidence presented by the respondent that there was a bona fide job
specification for male technicians that was different from females. Thus. the investigative evidence supports
a finding that the respondent’s articulated reasons are pretextual as respondent's statements are directly
contradicted by the witnesses.. Based on the totality of evidence of record, it is concluded that the respondent’s
articulated reasons for its employment actions are not credible.

Accordingly, based upon the foregoing information, analysis and the evidence gathered during the
investigation conducted by the Office of Equal Opportunity it is concluded that there are reasonable grounds

to believe that there has been a violation gf the Ordinance and the federal statute, as alleged.
LA

Dated this q\ -~ day of

S , 1998. /\
/ . ; ' \
—7 7 . ‘
vl\ V/v‘-'\—\;/ //
HARRY/L. LAMB, JR.
Director, Office of Equal Opportunity
Copies Furnished: Parties of record k ;

/
;
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EMPLOYMENT DISCRIMINATION CHARGE QUESTIONNAIKE © West Paim Beach, FL 33401
This Form is affected by the Privacy Act of 1974; see Privacy Act Statement on back before c¢ ing this form.
Discrimination Was Based on My: (Please check and fill in)
0 Race O Color [J National Origin %! Sex O Disability
00 Age [ Religion 0O Other

Please answer the following questions, telling us briefly why you believe vou have been discriminated against in employment. An officer of the
Office of Equal Opportunity will talk with you (if necessary) after you complete this form.

Date of Birth: Lﬂlgoll 45 Social Security Number: ) (,if -28-387 0

(Please Print Legible)

Name: DOROTHY T HENDERSQN  Date:

(First) fMldd.lE name or [mitial) (Last) .
Address:7/Q WLt T, /~FA MiDR_ el Telephone: (indudeamcode)\[é_‘él ) SY4H-0860
City: State:/ Zip: , County:

W.2 A 2L P 33407 PAIm BeAch
I believe I was discriminated against by: (Check those that apply)
BEmployer O Union (Give Local No.) I Employment Agency O Other (specify)
Number of Employees: Type of Business:
Company: 5 t /\A AK\/ H OSPOITAL Company:
Address: CLO ) “* Sm ij‘ Address:
Telephone: (includemcodef\ S’G ‘ ) gq Q.- (D D (Q q TElephone: finclude area aodc)
City, State. Zip: ()P & 3 [ 3 34§07 County: Pa[m Fwﬂﬂx City, State. Zip: 3 34 7 County: P70 PrAc H

If you checked “Employer’ above, are you now employed by the Employer that vou believed discriminated against you?

: ) i NOQ: [ applied for Tw loyed as
YES: From S pp Postom] OR: I'was employ {Posion)
M H T Until Date Twas _
(Current Position) (Date} (Lasd orf. fired ect.)

What action was taken against vou that vou believe to be discriminatory? What harm, if any, was caused to you or others in your work situation as
a result of that action? (If more space is required, attach additional sheet.)

The devren what tao Tiaken ale CLUST Mo 0] hw Hfu&{
Coakd mE AnAdA_ Teko me. vt T mom Cancllled, hotniee
Thoy Neod QG Mala To (u0r b Aafo . SHE male Lopo Replace
me Aot hpawg o, \[Q@Lg Qg /’/)épgfguof 0p__Vhe. \.lm&ﬁﬁ

cl 5mmmt, Gt St mory HoSpiTal.,
E/’\JMC’ /VV}Updo h@g AYes ] 200 (Lowiree 957 )
hicheich Blacharn hGe 1R (SprisG 95 )

/ .
WHAT WAS THE MOST RECENT DATE THE HARM YOU ALLEGED TOOK PLACE? ;'/ 7 / ? 7
(DXTE)

Please refrain from writing on the back S\l G‘Lteo q l C;Q’

I

PBC 1E (12/96)
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EMPLOYMENT DISCR" " ..ATION CHARGE QUESTIONY} " =

Why do you believe this action was taken against you? (Attach additional sheet if necessary)

T Leel This 40T ion WAS Taken LLGALMSE mE hechule 9~

My Sex. T HaAveE Al dhe, R&%umemt\r Foe my Job. L go

hrousn the, same TRAIni MG vhat “he Majes do. Tam up +o DATE

onmy CpR L CPT_OSHA CATehoRY T And. OSHA caTegory Ti]

Tne  odly fiEference 1S dhat T Gm A Fomele.

Normally, your identity as a complainant will be disclosed to the organization which allegedly discriminated against you.

Do you {30 consent or {7 not consent to such disclosures?
Have you sought assistance about the action you think was discriminatory from any agency, from your union, an attormey,
or any ather source? O no OYes (If answer is yes, complete below)

NAME OF SOURCE ASSISTANCE: DATE:

RESULTS IF ANY:
Have you filed an EEOC/OEOQO Charge in the past? g No O Yes (If answer is yes, complete below)
APPROX. DATE FILED: CHARGE NUMBER (IF KNOWN):

ORGANIZATION CHARGE:

| declare under penalty of perjury that the foregoing is true and correct.

vignaaire: 1Dei0 o N ndornn pate: % 07/ /777

Privacy Act Statement: This fom{ls cuverJd by the P Act of I974 PutIc Law 93-579 Authority for requesting personal daca and the uses ?(eneof e

1. FORM NUMBER/TITLE/DATE. EEQC/OEQ Form 283, Ch uestionnaire (12/93).

2. AUTHORITY. 42 U.5.C. § 2000e-5(b), 29 U.S.C. § 211; 2 .C. 56264205 12117

3. PRINCIPAL PURPOSE. The purpose of this questionnaire is to sohct information in an acceptable form Consistent with statutory requirements to enabie the Commission 1o 3T On matrers
within its jurisdicoon. When this form consticutes the only timely written statement of allegacons of employment discriminauon, the Commission will, consistent with 29 CFR 1601.12(b) and
29 CFR 1626.8(b), consider it to be a sufficdent charge of discnminadon under the retevant stamte(s).

4. ROUTINE USES. Informadon provided on this will be used by Commission empioyees ta determme the existenice of facts refevant to a decision as (o whedher the Commission has jurisdiction
over :Ilepuom of unploymem dnscnmmzuon and o pmde mch charge ﬁhng counsdmg uis apnropmce lnformzuon urovmed on this form may be disclased o other State, local and fede

propriate or arnes in consideration of or in connection with litigatior

e ATORY OR VOLUNTARY AND EFFECT ON INDIVIDUAL FOR SETESE
5. HETHER DISG.OSURE 15 HANDAT RY ORV LUNTARY AND EFFECT ON INDIVIDUAL OR NOT PKOVIDING RMATION. The providing of this informadon is

Not Covered Failed to stare claim No employee/employer retationship Not enough employee

Untimely / DOV = Private Membership Club Other: I I

Explanation:

Please refrain from writing on the back
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.dditional Information

_on iimdcm{ Ap,uL) 181991 332, T MET  10iYh

1

JQE&\} Goemar  The DiRectne oL HUmmfgasf)uecE_ag
ST Mary Hospidal. ANA T Staten Ta bim vhat T Fels
HAT T oas bemg Taemred undair because. T 0Go

hgmol cancelledd _hecase T (OGo A demele AT THLS

Tlime. MR Goeman "' STATeo what i+ Should. be Omt by
ﬁmmmh{r. Mot b\J[ Sex, "he Also STaTen ThAT HE Woudd

ok tnTa +his MATTER

ped_ 98 ohon T GoT to (woek Unda Mevecwlon "SI o
that Sho. wlo deN(ng To CAlL Me Ta CANCe(led Me. Jor THe
Night bt Since T 1000 Qlronpy there T QAmt StAY ot
H’k‘k)“j*ll"[- T Saar Hhoao DRecTrR 0(7) Lt (m/.mu%,) A A

L ASIC To speak fonee. (ry hee o0 BiCo  [indd Marsellon WERO
AlSe preg.d. MArY /fﬁtafoo 10 _Me. the, ReG 5o %chlz roedt Ao
Mada. g teCQuse Yhe unt (S (Solptive Feom the other
paeT of The noSpital . but thecs have hoond Timen whon thode
SRR (P’I‘b{ demalon o fhe urat St /V)ma\]/ Nospife®, Haise Acfhbre
:iﬂcu&t'hq\ QL&Q oo police Deatt M #= (roendo.

0 MW (when vhey call 10 CaniCelled Me +hey dffer. Me HM-ash
Nd We poel 1a"% Shigt Se Thet 4005 wp fo  jahe I ncef. T Am A
ull Yime, mployere. AT STAARY Add T Feel thar T AM be/Mg.
diScriminited. because B M Sex. "L A4S Linda Maesella, bociis

Am A Temaje. T sUil HAVE To pay Oills ' She Statep T- doniT Kna

)MAT Té TQ/! ( \/O Aa. Please refrain from}writing on the back
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| AFFIDAVIT

Title VIUADEA/EPA-mail

I,—DTQ K OTh¥ Henpersord being first duly sworn upon my oath affirm and hereby say:

(Name)
[ have been given assurances by an Agent of the U.S. Equal Employment Opportunity Commission that this

Affidavit will be considered confidential by the United States Government and will not be disclosed as long as
the case remains open unless it becomes necessary for the Government to produce the affidavit in a formal
proceeding. Upon the closing of this case, the Affidavit may be subject to disclosure in accordance with Agency

policy.

Tam H A years of age, my gender is FEMAIC and my racial identity is_DLACK
Tresideat _'J1G D, TTiIFFAA S :DL# —

Cityof . P A ,County of __ PA[m HeAach

Stae of __ 11021 DA , Zip Code __2 340”7 |

My telephone number is (including area code) G- SEY-08562

My statement concems ST MArRY HosSpital which is located

(Name of Uhion/Company/Agency)

x990l  d457™  STReeT

(Number/Streer)
n_ WP B L 3349077
(City) (State) (Zip) !
My j i ion is (1 licabl n : Date of Hi ;
My job classification is (if applicable) CDNE }Job — ate o HCM
My immediate supervisor (if applicable) “be CK\J[ LCUN)R hp N S(QH T'/X] AN [xOﬁE R
(ivame) ] iie

|. State the basis for your belief that you were disctiminated against. '
e heason T Fagl Vhat O hawg been A SCummnete &> G9anst

10 b couag tha Cheawee i : i
(Se. Ca Al o Q . Ao
%o&/&r%é}{y (é\r’np{gy%é\g"wom ?o%)}%:%cmployer or former erngltc}g??o Y L 6@1({ Conttted:

3. What is the nature of the company's business?

4. Describe your job title, department and duties at the time of the alleged discriminatory actions.
MHT_ bbb THLE

Pespons bLE For. diReCT pAfIENT CARS | InCludiMg A;i/SfANCE
With Activities oF M:!y Livikg ande Peﬁ;f"’—m"“clé\od"ua fechniCAL

_ ‘ _ C]— 1O o Page_ | of-3
NURSI NG ASS\ijeh' (Initials)

Please refrain from writing on the back

1

PBC GEQ Form 6E (8/96)
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Narae: Doco'ﬂ\% b ndEASOM

5. Describe your work history, experience, and education.
= \/Ks 9, psych 2AF PR Qnuz_ | l/*ZL % Cotl Qﬂ'ez PBCC (furs) ’\17)
6. Describe your work performance and last performance evaluation.

Py WK Reformence b Good. And. mc{ Niat
LU luoki o Wad 0 Collonce .

7. Have you received any disciplinary actions? If so, state the type of action and date.

NO
8. What are the incidents that led to the alleged discriminatory treatment?

DeChuse They SKATen that The CCNSLS ARE Low.

9. Who committed violations similar to those you were accused of making and how did the company deal
with them? Identify each person by name, job held, sex, race, national origin, age, etc.

10. What policy or practice do you believe was applied in a'discriminatory manner?
There 1D O pol u‘;ﬂ Mebe el Jepale. We A2 hgue.
Yhe Samaes 3

Ob TTLE Andde do Hhe Same. Job.

. What reason did the company give for subjecting you to the alleged dlscrumnatorv treatment?

"sm‘zou Yhat T WaS A TLeEmalE AMp TheY Meedsd A
MALE To WoR K.

12. Identify all persons who were treated differently from the manner in which you were treated.

Al Freda lewiS

POorT) A SmiTh
KA‘}’h)/ wh&i(ﬂ&u’(\) s PageL of <3

T (Initials)

Please refrain fromzwriting on the back
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Name: i)oto%y LIEAS NERSOAS

13. Provide name, address and telephone number for each witness. Explain what each witness can attest to.

AlFreon LIS 5940 Soctely past wonte C WFB H 39505

CCanaeed bocause s (1) 47/-0/4¢,

REA
Pomm SmiTho @@\)331_933_3 old H3™ St wee FH 33407
C&HQQ,UZQ&/ be. caline.

Lmda Maaseria G0l usT"5+ SJWA&.

e
uie Qe n%t@//hmrwof‘(

Ch M Glls d_ s Stm
Chovy Rudathwg de 4 @M Hogeute (7 L7H) FH0 466 §
Gol q;ﬂzc‘ %/“’” beloums ;,z( AL 3iv07

MA: Hospli4 i e
If needed, Additional pages may bz added ¢ Fni) 540 -L0G g g?f/fqr’j L,:Z:YTZS Cngm ;:(9;
RO

[ have read this Affidavit consisting of « '2 handwritten @~ typed (I pages and swear that these facts
are true and correct to the best of my knowledge and belief.

%f%ﬂ&&%/
7 T 7

Subscribed and sworn to the before me

this %B day of m“"% ‘q‘olf‘

¢.
Notary seal,‘umber SaAgFeS

WY COMMISSION # C0526344 EXPIRES
March 3, 2001

SONDED THRU TROY FAIN INSURANGE. IC.

/OQj | Page 5 of >

{Initials)

Please refrain from writing on the back
2
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2. FOCUS OF THE COMPLAINT

Charging Party’s Allegations: The charging party, who was
employed by respondent as a mental health technician, alleges that
she was periodically told not to report for her shift because
respondent needed to have a male in the unit.

Respondent’s Position: Initially, respondent alleged that the
charging party was a poor performer and was sleeping on the job;
however, respondent subsequently alleged that the charging party
was requested not to report due to non-gender-related staffing
problems. Most recently, respondent has alleged that Florida law
requires the presence of male mental health technicians 1in
facilities such as respondent’s.

Examination of Pretext: Respondent’s defenses have been
tested for pretext and the defenses are found to be pretextual.

Predetermination Interviews: Pre-determination interviews
were conducted with respondent’s human resources vice president,
Michael Meeks, on September 19 and 24, 1997. The factual basis for
the recommendation has been explained to Mr. Meeks.

Other Aggrieved Parties: There are other aggrieved and
potentially aggrieved parties, including Portia Smith, Naomi
Polland, and Alfreda Lewis.

3. SUMMARY OF INVESTIGATIVE FINDINGS

The charging party was employed as a mental health technician
in respondent’s in-patient mental health ward at St. Mary’s
Hospital. The charging party alleges that during various times in
her employment, she was instructed not to report to work because
respondent needed a male for security reasons. The charging party
alleges that there was no bona-fide reason to have a male on the
floor, that females received the same training and performed the
same duties as males, including restraining, bathing, and searching

male patients.

Three witnesses, Portia Smith, Alfreda Lewis, and Naomi
Polland support the charging party’s position. Smith testified that
she worked as a mental health technician from 1982 through 1996,
and was also told not to report because respondent needed males for
security reasons. Smith testified that females technicians
performed the same Jjob duties as male technicians, including
restraining, bathing, and searching male patients.

Lewis testified that she worked in the mental health unit
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until November 1996, and quit as a result of the repeated
cancellations due to the purported need for a male on the floor.
Lewis stated that when she questioned this practice, she was
labeled a “troublemaker.”

Finally, Naomi Pollard, a nurse/technician, testified that she
worked in the mental health unit since 1991, and was told not to
come in on various occasions because they needed a male in the
event of a violent situation. Pollard stated that the females
perform the same job duties as the males, including bathing and
changing the patients’ clothes. She stated that she was canceled
at least once during each bi-weekly pay period, sometimes twice.

Former nurse/manager, Judy Cain, was interviewed during the
investigation, and she would not agree to a tape-recorded
statement. During the interview Cain stated that emplovyees were
called off due to over staffing problems, but that “it ([was]
preferable to have a male on staff at all times.” She stated that
she did not recall whether females were called and told not to come
in because of the need for a male technician.

Although initially respondent alleged that the charging party
was canceled due to performance issues and sleeping on the job, it
abandoned this position and provided a statement on September 2,
1997, alleging that there is no policy that prescribes that males
are preferred or required. Subsequently, respondent alluded to some
requirement in Florida Statutes for having a male on the floor, but
abandoned this position as well. Respcondent has offered no
witnesses or evidence in support of its position and stated that it
will not assert a “bona fide occupatiocnal gualification” defense in
this instance. Respondent’s Job Specifications £for the mental
health technician are not gender-specific vis-a-vis any Jjob duties.

4. ANALYSIS

Palm Beach County Ordinance 95-31 and Title VII prohibit
discrimination in the terms and conditions of employment on the
basis of gender. The unrefuted evidence in this case shows
differential treatment on the basis of gender inscfar as
respondent has called off female mental health technicians because
of the purported need to have a male technician on the floor in the
event of violent situations. This appears to be based upon some
stereotypical notion that males can better handle violent patients
than females. The charging party has established a prima facie case
of disparate reatment. Respondent has failed to articulate
legitimate, non-discriminatory reasons for this action. Thus, the
investigator’s recommendation is that a reasonable cause
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determination issue for the charging party.

C. RECOMMENDATION: Based upon the information and evidence
gathered during this investigation, it 1s recommended that a
Determination be issued finding that there is reasonable cause to
believe that violations of Ordinance 95-31, and Title VII have
occurred.

D. MANAGER’S APPROVAL:

I Kégncur J;mgymmeSHZ:;) with th%7investigator’s recommendation.
i [ T |
T S /5 /59%
Loz D N SLVAE

Harfy L. Lamb, Jr., Directij Date /

Palm Beach County. _
Office of Equal Opportunity

-~
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Dorothy Henderson
8.9.97

I was unable to work and they put a male in my place. [ am a mental health specialist. We do
counseling and patient care. Worked at St. Mary’s Hospital. In-patient ward. They are in one
unit, and consist of males and females. Was told that they needed a male. Supervisor was there
was fired, Mary Andrews. She stipulated that they had to have a male on the unit. In the
meantime have 24-hour security. Not a bona-fide reason to me to have a male. People can
become very violent. Male and I are trained to go through the same training program. I have
witnesses.

Full-time mental health specialists (7), 5 males and 2 females.

Part-time person. None. Have per diem. On call have 3 steady.

I am stiil working full-time. I filed complaint in May, have not been canceled once. Have not
been told can’t work because I am a female. I was upset because [ have lost all my credit cards, I
have messed up my credit, my life is all screwed up.

Canceled means tells you cannot come in today need a male to come in. Male worked and I
didn’t work. Have lost time due to being told not to come in. Last year made $17,000. Salary
supposed to be $24,000. Whole pay period would pass, but wouldn’t get to work.

Have been full-time for five years. Some times I have been canceled for have been there two
years, or one year and a half. I am canceled.
My status is full-time.

Other females have been told the same thing. Coworker resigned from the job because she can’t
pay the bills. No males on the floor and c.p. told not to come in.

Females takes care of males and females. Bathe patients. Females can bathe patients.
Restrictions on what males can do, cannot bathe females. Have policies and procedures. Have
copy of my job description, and schedule. Will bring in documentation.
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